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CASES IN THE NEBRASKA SUPREME COURT 
1949 — 1950 


William J. Banks v. Herbert H. Hann, Warden Nebraska Penitentiary, 
No. 32893. Action for writ of habeas corpus, appealed from the 
District Court of Lancaster County. Affirmed for want of briefs 
under provision of Rule 15. 


William J. Banks v. James M. Jones, Warden Nebraska Penitentiary, 
No. 32696. Action for writ of habeas corpus, appealed from the 
District Court of Lancaster County. Appeal dismissed at costs of 
appellant. Mandate issued. 


In the Matter of Cancellation of Part of the Water Appropriation under 
Docket 646, known as the Birdwood Irrigation District, Birdwood 
Creek, Water Division No. 1-A. State of Nebraska, ex rel. Depart- 
ment of Roads and Irrigation v. Birdwood Irrigation District, et al., 
No. 32818. Validity of cancellation proceedings, appealed from 
the Department of Roads and Irrigation. Pending. 


Eileen Boeche v. State of Nebraska; No. 32566. Charged with forgery, 
appealed from the District Court of Cass County. Reversed and 
remanded. 


Lavern Bortles v. James M. Jones, Warden Nebraska Penitentiary, 
No. 32529. Action for writ of habeas corpus, appealed from the 
District Court of Lancaster County. Reversed and dismissed. 


Richard Leon Bryant v. The State of Nebraska, No. 32897. Second 
Degree Murder, appealed from the District Court of Lancaster 
County. Pending. 


William V. Carr v. The State of Nebraska, No. 32710. Violation of 
parole, error to the District Court of Douglas County. Judgment 
affirmed. 


Henry L. Casper, et al. v. Jerry W. Frey, Admr., et al. (State of Ne- 
braska impleaded) No. 32720. Escheat, appealed from the District 
Court of Lancaster County. Judgment affirmed. 


Chicago, Burlington & Quincy Railroad Company, a corporation v. The 
County of Gosper, a body politic and corporate, No. 32923. Action 
to recover taxes paid under protest, appealed from the District 
Court of Gosper County. Pending. 


Leslie Clark v. State of Nebraska, No. 32513. Driving while intoxicated, 
appealed from District Court of Otoe County. Judgment affirmed. 


William E. Clark v. State of Nebraska, No. 32595. Cattle stealing, 
appealed from the District Court of Brown County. Judgment 
affirmed. 


David Darlington v. State of Nebraska, No. 32881. Assault with intent 
to commit rape, appealed from District Court of Lancaster County. 
Judgment affirmed. 


Lowell Daugherty, also known as Bud Daugherty v. The State of 
Nebraska, No. 32954. Larceny, appealed from the District Court 
of Adams County. Pending. 
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Ben Dolan v. State of Nebraska, No. 32548. Action for receiving stolen 
property, appealed from District Court of Lancaster County. Re- 
versed and remanded. 


Harry Dunn v. James M. Jones, Warden Nebraska Penitentiary, No. 
32528. Action for writ of habeas corpus, appealed from District 
Court of Lancaster County. Reversed and dismissed. 


Will Feight v. State Real Estate Commission of the State of Nebraska, 
No. 32604. Suspension of non-resident real estate broker’s license, 
appealed from the District Court of Dixon County. Judgment 
affirmed. 


Gertrude Irene Fisher v. State of Nebraska, No. 32875. Manslaughter, 
appealed from the District Court of Lincoln County. Pending. 


Marvin Franks v. State of Nebraska, No. 32432. Rape, appealed from 
District Court of Kimball County. Reversed and remanded. 


Agapita Gallegos v. The State of Nebraska, No. 32781. Second-Degree 
Murder, error to the District Court of Scotts Bluff County. Judg- 
ment affirmed. 


Albert E. Goedert v. James M. Jones, Warden Nebraska Penitentiary, 
No. 32550. Action for writ of habeas corpus, appealed from the 
District Court of Lancaster County. Judgment affirmed. 


In re Application of Ernest Harris, et al. v. Frank L. Spradling, etc., 
No. 32816. Action for writ of habeas corpus, appealed from District 
Court of Lancaster County. Pending. 


Henry Hawk v. State of Nebraska, No. 32587. Writ of error coram 
nobis, appealed from the District Court of Douglas County. Judg- 
ment affirmed. 


Albert Hill, et al. v. Jerry D. Kusy, No. 32506. Declaratory Judgment, 
Constitutionality of Nebraska Unfair Sales Act, appealed from 
District Court of Dodge County. Judgment affirmed. 


Melvin D. Hughes v. The State of Nebraska, No. 32960. Assault with 
intent to commit rape, error to the District Court of Gage County. 
Pending. 


In the Matter of the Application of E. C. Iverson, State Fire Marshal for 
the Condemnation of a Building, etc., in Cheyenne County, Ne- 
braska. To L. O. Keedick, et al. E. C. Iverson v. L. O. Keedick, 
et al., No. 32659. Condemnation proceeding, appealed from the 
District Court of Cheyenne County. Reversed and remanded with 
directions. 


E. C. Iverson, State Fire Marshal v. Keith County, Nebraska, No. 
32733. Condemnation proceedings, appealed from District Court 
of Keith County. Reversed and remanded with directions. 


Marion O. Jacobsen v. Herbert H. Hann, Warden Nebraska Penitentiary, 
No. 32899. Action for writ of habeas corpus, appealed from Dis- 
trict Court of Lancaster County. Pending. 


Joseph Jennings v. State of Nebraska, No. 32541. Manslaughter, ap- 
peeled on District Court of Douglas County. Reversed and 
remanded. 
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Jesse B. Kennedy, et al. v. Department of Roads and Irrigation, No. 
32484. Condemnation for road purposes, appealed from District 
Court of Dixon County. Judgment affirmed. 


Charles Kirkendall v. The State of Nebraska, No. 32770. Assault with 
intent to do great bodily harm, error to the District Court of 
Richardson County. Judgment affirmed. 


Kenneth Kitts v. State of Nebraska, No. 32599. Burglary, appealed 
from the District Court of Douglas County. Reversed and re- 
manded. 


Kenneth Kitts v. The State of Nebraska, No. 32860. Burglary, ap- 
pealed from the District Court of Douglas County. Pending. 


Stephen Knihal v. State of Nebraska, No. 32471. Manslaughter, ap- 
pealed from the District Court of Douglas County. Reversed and 
remanded. 


Maude Lackaff and Floyd Lackaff v. Department of Roads and Irriga- 
tion of the State of Nebraska, No. 32819. Department of Roads 
and Irrigation denied permit to drain lake, appealed from the 
District Court of Rock County. Judgment affirmed. 


John Latham v. The State of Nebraska, No. 32634. Robbery, error to 
the District Court of Douglas County. Reversed and remanded. 


Jack Lawson v. The State of Nebraska, No. 32957. Operating a motor 
vehicle while intoxicated, appealed from the District Court of 
Lancaster County. Pending. 


Ralph McQueen v. James M. Jones, Warden Nebraska Penitentiary, 
No. 32584. Action for writ of habeas corpus, appealed from the 
District Court of Lancaster County. Judgment affirmed. 


Frank Mantell v. James M. Jones, Warden Nebraska Penitentiary, No. 
32507. Writ of habeas corpus, appealed from District Court of 
Lancaster County. Judgment affirmed. 


Avery May v. The State of Nebraska, No. 32857. Refusal to pay child 
support, error to the District Court of Adams County. Reversed 
and remanded. 


Application of Lloyd Meyer, et al., etc., doing business as Meyer Trans- 
fer, Lexington, Nebraska, No. 32487. Authority to operate as a 
motor carrier of property for hire in Nebraska Intrastate Com- 
merce, appealed from the Nebraska State Railway Commission. 
Judgment affirmed. 


Mid-Continent Airlines, Inc. v. State Board of Equalization & Assess- 
ment, No. 32591. Tax assessment, appealed from the Board of 
Equalization and Assessment. Pending. 


Midwest Popcorn Company v. Ray C. Johnson, State Auditor, et al., 
No. 32797. Declaratory Judgment, appealed from the District 
Court of Lancaster County. Judgment affirmed. 


Motor Acceptance Corporation, a corporation v. J. F. McLain, Director 
of Banking and the Department of Banking of the State of Ne- 
braska, No. 32935. Appeal from order of Director of Banking, 
appealed from the District Court of Lancaster County. Pending. 
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Henry Mulder v. The State of Nebraska, No. 32747. Assault with in- 
tent to do great bodily harm, error to the District Court of Lan- 
easter County. Judgment affirmed. 


The Nebraska Mid-State Reclamation District v. Hall County, State 
of Nebraska, et al. No. 32702. Declaratory judgment action, ap- 
pealed from the District Court of Hall County. Judgment affirmed. 


John E. Neylon, et al. v. Nebraska State Railway Commission, No. 
32514. Application for approval of acquisition and operating rights 
and authority issued in Application No. M-7683. Appeal dismissed. 


John E. Neylon, dba Neylon Bros. Freight Lines, Lincoln, Nebraska v. 
Nebraska State Railway Commission, No. 32515. Appeal from 
Railway Commission. Application for approval of acquisition of 
the operating rights and authority issued in Application No. M- 
6504. Appeal dismissed. 


Jack I. Novak v. The State of Nebraska, No. 32831. Keeping a dis- 
orderly house, error to the District Court of Douglas County. 
Pending. 


Roy G. Owens v. The State of Nebraska, No. 32751. Making, uttering, 
and publishing fictitious check, error to the District Court of 
Adams County. Judgment affirmed. 


Lloyd Morris Pauli v. The State of Nebraska, No. 32610. Willful and 
malicious destruction of property, error to the District Court of 
Scotts Bluff County. Judgment affirmed. 


Clifford E. Phillips v. Neil C. Vandemoer, ‘et al., No. 32701. Action to 
quiet title, appealed from the District Court of Johnson County. 
Judgment affirmed. 


Emil Placek and Bank of Prague, Prague, Nebraska v. M. D. Edstrom, 
as County Attorney of Saunders County, Nebraska, No. 32588. 
Injunction case, appealed from the District Court of Saunders 
County. Petition for certiorari denied. 


Beryl Planek v. State of Nebraska, No. 32582. Assault with intent to 
do bodily harm, appealed from the District Court of Red Willow 
County. Judgment affirmed. 


Frank Ramsey v. County of Gage in the State of Nebraska, No. 32801. 
Constitutionality of L. B. 461, Laws of Nebraska, 1949, appealed 
from the District Court of Gage County. Judgment affirmed. 


James Reyes v. The State of Nebraska, No. 32603. Second-Degree 
Murder, appealed from the District Court of Scotts Bluff County. 
Reversed and remanded with directions to dismiss. 


D. J. Rhoades, et al. v. State Real Estate Commission, No. 32091. Sus- 
pension of real estate license, appealed from the District Court of 
Douglas County. Pending. 

D. J. Rhoades, et al. v. State Real Estate Commission of the State of 
Nebraska, No. 32731. Suspension of real estate license, appealed 
from the District Court of Douglas County. Reversed and re- 
manded with directions. 

Harold R. Schluter v. State of Nebraska, No. 32485. Manslaughter, ap- 
pealed from District Court of Douglas County. Reversed and 
remanded. 
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Harold R. Schluter v. The State of Nebraska, No. 32779. Manslaughter, 
error to the District Court of Douglas County. Judgment affirmed. 


Charles Sedlacek v. John B. Greenholtz, Acting Warden of Nebraska 
Penitentiary, No. 32734. Action for writ of habeas corpus, ap- 
pealed from the District Court of Lancaster County. Judgment 
affirmed. 


Manuel J. Segobia v. State of Nebraska, No. 32876. Burglary, appealed 
from the District Court of Douglas County, Dismissed at costs of 
plaintiff in error. 


Paul Richard Small v. James M. Jones, Warden Nebraska Penitentiary, 
No. 32674. Action for writ of habeas corpus, appealed from the 
District Court of Lancaster County. Affirmed for want of briefs. 


Leslie C. Smith v. The Nebraska Liquor Control Commission, et al., 
No. 32820. Mandamus action. Peremptory writ of mandamus 
allowed. 


Milo Smith v. The State of Nebraska, No. 32836. Theft, appealed from 
the District Court of Adams County. Judgment affirmed. 


Grover Stapleman v. State of Nebraska, No. 32427. Rape, appealed 
from District Court of Hall County. Judgment affirmed. 


The State of Nebraska, ex rel. Fred Ebke v. The Board of Educational 
Lands and Funds of the State of Nebraska, et al., and Ramey C. 
Whitney, No. 32907. Declaratory Judgment appealed from the 
District Court of Lancaster County. Pending. 


State of Nebraska v. Frank D. Carroll, No. 32784. Collection of school 
land rental, appealed from the District Court of Knox County. 
Judgment affirmed. 


The State of Nebraska, ex rel. Viola Beeson, Ben Martin, Ed Kohler, 
Arthur Sterns, Carl Hansen, James Reed and Mae Moller v. Frank 
Marsh, Secretary of State, No. 32571. Action for writ of peremptory 
mandamus. Writ of mandamus denied. 


State of Nebraska, ex rel. Francis Spillman v. John M. Priest, No. 
26159. Disbarment — application for reinstatement. Application 
for reinstatement denied. 


State of Nebraska, ex rel. State Railway Commission v. James D. 
Ramsey, as Director of Aeronautics of the State of Nebraska, No. 
32576. Action for Declaratory Judgment. Judgment for plaintiff. 


State ex rel. W. O. Baldwin v. J. C. Strain, County Clerk of Thayer 
County, Nebraska, No. 32821. Original mandamus action. Writ 
of mandamus denied. 


State ex rel. Nebraska State Bar Association v. George W. Wiebusch, 
No. 32936. Original Disciplinary action. Pending. 


State ex rel. Nebraska Beer Wholesalers Association, et al., v. Blaine 
Young, et al., No. 32851. Mandamus, injunction and declaratory 
judgment, appealed from the District Court of Lancaster County. 
Pending. 


Henry A. Swanson v. James M. Jones, Warden Nebraska Penitentiary, 
No. 32683. Action for writ of habeas corpus, appealed from the 
District Court of Lancaster County. Judgment affirmed. 
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Roger Swanson v. State of Nebraska, No. 32431. Rape, appealed from 
District Court of Kimball County. Reversed and remanded. 


Emmert A. Truman v. The State of Nebraska, No. 32867. Rape, ap- 
pealed gon the District Court of Lancaster County. Judgment 
affirmed. 


Union Transfer Company, et al. v. Bee-Line Motor Freight, et al., No. 
32419. Appealed from order of the Railway Commission. Appli- 
cation for approval of lease, etc. Judgment affirmed. 


Frank Vaca v. State of Nebraska, No. 32435. Manslaughter, appealed 
from District Court of Saunders County. Judgment affirmed. 


Walter E. Wells v. The State of Nebraska, No. 32759. Indecent con- 
duct, error to the District Court of Douglas County. Affirmed, 
petition in error dismissed. 


William Henry Wilson, also known as James Wilson v. State of Ne- 
braska, No. 32458. Burglary, appealed from District Court of 
Otoe County. Reversed and remanded. 


CASES IN THE SUPREME COURT OF THE 
UNITED STATES 
1949 — 1950 


Amalgamated Association of Street, Railway and Motor Coach Em- 
ployees of America, Division 998, et al. v. Wisconsin Employment 
Relations Board, No. 329-330. Jurisdiction of Nebraska State In- 
dustrial Relations Court, appealed from the Supreme Court of 
Wisconsin. Pending. 


Lincoln Federal Labor Union No. 19129; et al., v. Northwestern Iron 
and Metal Company, etc., et al. (State of Nebraska): No. 47, October 
Term, 1948, Action for Declaratory Judgment—Constitutionality 
of Right-to-work amendment, Sections 13, 14 and 15 of Article 
XV, Constitution of Nebraska—appealed from the Supreme Court 
of Nebraska. Judgment affirmed. 


CASES IN THE UNITED STATES CIRCUIT COURT 
OF APPEALS 
1949 — 1950 


John M. Canada v. James M. Jones, Warden Nebraska State Peni- 
tentiary. No. 13741, Sept. Term, 1947. Action for writ of habeas 
corpus. Judgment affirmed. 
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CASES IN THE UNITED STATES DISTRICT COURTS 
1949 — 1950 


Harry Dunn v. James M. Jones, Warden Nebraska State Penitentiary, 
No. 49-49 Civil, Lincoln Division. Action to restrain. Dismissed. 


Ernest W. Howell v. Herbert H. Hann, Warden Nebraska Penitentiary, 
Ho. oto) Gull Lincoln Division. Action for writ of habeas corpus. 
ismissed. 


Ernest W. Howell v. Herbert H. Hann, Warden Nebraska Penitentiary, 
No. 38-50 Civil, Lincoln Division. Action for writ of habeas cor- 
pus. Dismissed. 


Ernest W. Howell v. Val Peterson, Governor of Nebraska, No. 6-50 
Civil, Lincoln Division. Action for writ of habeas corpus. Dis- 
missed at plaintiff’s costs, summary judgment for defendant. 


B. K. Hunter v. Claude Moore, et al., No. 461, St. Joseph Division, De- 
termination of Iowa-Nebraska Boundary Line at State points. 
Pending. 


In the Matter of Ralph D. Rutherford, Lincoln Division, No. 9-49 Civil. 
pplication. for writ of habeas corpus. Petition denied and dis- 
missed. 


Paul Richard Small v. Herbert H. Hann, Warden Nebraska Penitentiary, 
No. 58-50 Civil, Lincoln Division. Action for writ of habeas corpus. 
Dismissed. 


The United States of America v. Certain Lands in Morrill County, 
Nebraska, et al., No. 277 Civil, North Platte Division. Action on 
behalf of Bureau of Reclamation to acquire an easement of certain 
lands in Morrill County, Nebraska. Pending. 


United States of America v. 3.86 Acres of Land, more or less, situated 
in Chase County, State of Nebraska, No. 107 Civil, McCook Division. 
Condemnation of school land. Judgment paid. 


United States of America v. 9.36 Acres of Land, more or less, situated 
in Furnas County, State of Nebraska, et al, McCook Division. 
Condemnation of school land. Judgment paid. 


United States of America v. 13.995 Acres of Land in Harlan County, 
Nebraska, et al., No. 220 Civil, Hastings Division. Condemnation 
of school lands. Pending. 


United States of America v. 91 Acres of Land, more or less, situated 
in Webster County, State of Nebraska, et al, No. 224 Civil, 
Hastings Division. Condemnation of school land. Pending. 


United States of America v. 4,540 Acres of Land, More or less, situated 
in Knox County, State of Nebraska, et al., No. 37 Civil, Norfolk 
Division. An action for the continuation of land for an additional 
year. Pending. 


United States of America v. 7,941.81 Acres of Land, more or less, 
situated in Sioux County, Nebraska, et al. No. 30 Civil, Chadron 
Division. An action for possession for an additional year. Pend- 
ing. 
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United States of America v. 173,494 Acres of Land, more or less, 
situated in Harlan County, State of Nebraska, et al. No. 213 
Civil, Hastings Division. Condemnation of school land. Pending. 


Harvey Yost v. Herbert H. Hann, Warden Nebraska Penitentiary, No. 
13-50 Civil, Lincoln Division. Action for writ of habeas corpus. 
Dismissed. 


BEFORE THE INTERSTATE COMMERCE 
COMMISSION 
1949 — 1950 


Armour & Company, et al. v. Railroads Operating in Western Truck 
Line Territory, Docket No. 29,510. Action by packers to extend 
meat rates granted in 29,978 to points beyond territory covered 
in that case. Nebraska State Railway Commission intervened 
“y protect rates obtained in that case but not to oppose extension. 

ending. 


Class Rate Investigation, 1939. Docket No. 28,300. Revision of all 
class rates east of the Mountain-Pacific territory. I. C. C. ordered 
interim rates ten per cent higher in official territory and ten 
per cent lower in other territories; also, permanent uniform 
rates to become effective at later date. New York and New 
England states and western railroads attacked interim order in 
Federal Court in New York. I. C. C. order upheld by Court 
and by Supreme Court of United States on May 12, 1947, on 
appeal. Pending on oral argument as to further proceedings 
before Commission. 


Consolidated Freight Classification. Docket No. 28,310. Order for 
uniform freight classification entered and uniform classification 
is in process of being accomplished. 


Ex Parte 168 (Nebraska State Railway Commission, Intervener) Gen- 
eral freight rate increase authorized August 2, 1949. 


Wool. and Mohair Rates, Docket No. 28,863. Nebraska State Railway 
Commission with other wool shipping states asking Interstate 
Commerce Commission for lower rates. Favorable Commission 
decision rendered October 20, 1949. 


Finance Docket No. 15810. Application of Union Pacific Railroad 
Company to abandon Pleasanton Branch. Division 4 authorized 
abandonment September 13, 1948. Petition for reconsideration 
filed and overruled. 


In the Matter of the Application of Chicago and Northwestern Rail- 
way Company for a Certificate of Public Convenience and Neces- 
sity Authorizing the Abandonment of a Branch Line Between 
Scribner and Oakdale, Nebraska. Pending on appeal by North 
Western Railroad Company from recommendation and report of 
examiners sustaining position of State of Nebraska. 
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The Denver and Rio Grande Western Railroad Company v. Union 
Pacific Railroad Company, et al., No. 30297. Attempt by Rio 
Grande to open Ogden Gateway by establishing joint rates by 
Union Pacific on Transcontinental or other shipments. Pending 
examiner’s recommendation that application be granted. 


Nebraska State Railway Commission v. The Atchison, Topeka and 
Santa Fe Railroad Company, et al., No. 29094. Iron and Steel 
Rates. Pending. 


In the Matter of Application under Paragraphs (18) to (20) Inclusive, 
of Section 1 of the Interstate Commerce Act, of Guy A. Thomp- 
son, Trustee, Missouri Pacific Railroad Corporation in Nebraska, 
Debtor, to Abandon a Portion of Branch Line of Railroad Located 
in Otoe County, Nebraska. Finance Docket, No. 17,083. Pending 
hearing before Examiner. 


XV 


OPINIONS 


OF 


ATTORNEY 


GENERAL 


November 18, 1948 
SCHOOL DISTRICTS 


Formation of Rural High School District by Two or More Non- 
Adjoining School Districts Already Members of 
County High School District 


Mr. F B. Decker 

Director of Administration 
Department of Public Instruction 
State House 

Lincoln, Nebraska 


Dear Mr. Decker: 
You write as follows: 


“A county high school district in Nebraska is voting on 
the issuance of school district bonds on the same date as the 
general election next month. Prior to that time, three or four 
of the Article III districts that make up that county high school 
district are calling special meetings for the purpose of voting 
on the proposition of setting up a high school district of their 
own in order that they might in that way break away from 
the county high school district. All of these districts contem- 
plating such action are Article III districts. Some of these 
districts have no children of high school age and some have 
only one or two high school students. All are districts of 
comparatively low valuation and small population. 


“If it is voted at these special meetings to form high school 
districts, they plan to contract for the instruction for the high 
school pupils who might reside in those districts. 


“This office has ruled that such action is not legal for the 
reason that these districts are all Article III districts, and as 
such have no authority to establish high schools, and for the 
further reason that obviously such action would be taken only 
for the purpose of avoiding the payment of the county levy 
and bond levy if the proposed bond issue carries. These dis- 
tricts have no intention of building high school buildings and 
establishing within the district high school courses of study. 
If such action is legal, there would be nothing to prevent every 
Article III district in the state from taking similar action, and 
in that manner avoid the obvious intent of our school laws 
insofar as providing high school privileges is concerned. It is 
our contention that in order for these districts to break away 
from a county high school, they must have a census sufficient 
to warrant the establishment of an Article VI district and must 
provide a schoolhouse and a suitable course of study for at 
least one year before they could possibly be considered-as a 
high school district.” 


Sec. 79-801, R. S. 1948, provides: 


“Any two or more adjoining school districts in any county 
of this state, which are not able or do not deem it expedient 
to maintain a school of more than eight grades, may unite for 


= 3. 


the purpose of forming one high school district and maintain- 
ing one high school as provided in sections 79-802 and 79-803.” 


Our Supreme Court held, in the case of State, ex rel. Hill v. Smith, 
111 Neb. 757, 197 N. W. 418, that, under this statute, two or more 
adjoining common school (Article III) districts may unite to form a 
rural high school district, and the fact that they comprise a part of a 
county high school district does not preclude them from so doing. 


There is no statutory authority for a single common school district 
to establish a rural high school and there is no statutory authority for 
two or more common school districts which are not adjoining to estab- 
lish a rural high school district. In the absence of such statutory 
authority, any attempt of a single common school district or of two or 
more non-adjoining districts to create a rural high school would be 
void. 


A rural high school is purely a creature of statute and, in creating 
and maintaining such school, the provisions of the statutes must be 
carefully observed. Sec. 79-802, R. S. 1943, provides for the submission 
of the proposition to establish a rural high school to the electors of the 
school districts involved. Sec. 79-806, R. S. 1943, provides for the 
election of a board of three trustees to govern the rural high school 
district. Secs. 79-807 and 79-808, R. S. 1943, prescribes the general 
powers and duties of the board of trustees. Sec. 79-808 provides, 
among other things, that the powers and duties of the members of the 
board “* * * shall be the same, as nearly as may be, as those of the 
moderator, director and treasurer, respectively, of a school district as 
provided by sections 79-401 to 79-420, * * *” etc. The statutes provide 
for the acquisition of school sites, erection, purchase, or lease of school 
buildings, hiring of teachers, and carrying on of all the activities inci- 
dent to the operation and maintenance of a school. 


It is clear that the statutes contemplate the establishment and 
operation in good faith of a high school, and it is our opinion that 
where two or more adjoining districts vote to unite for the purpose of 
establishing a rural high school, such vote must be followed by a bona 
fide organization of the district, election of a board of trustees, acquisi- 
tion of a school house, employment of teachers, and establishment of a 
high school in conformity with the laws and with the regulations of 
the Department of Public Instruction and of the county superintendent. 
The common school districts here involved cannot, in our opinion, 
escape taxation as members of the county high school by voting to 
establish a rural high school unless such vote is followed by the estab- 
lishment in good faith of a rural high school providing facilities within 
the district itself for the education of the high school students of the 
district. The purpose of the law for the creation of rural high schools 
is to better enable rural school districts to fulfill their legal duty to 
furnish high school education for their youth and not to provide an 
easy way to evade that duty. 


It is our opinion that the ruling of your department in this matter 
is correct. 


November 22, 1948 


COUNTY COURT HOUSE 
Sufficient Vote Required to Levy the Tax for Erection of the Building 


Mr. W. H. Kirwin 
Attorney at Law 

35 Weller Building 
Scottsbluff, Nebraska 


Dear Sir: 


We have your request for an opinion concerning the vote required 
to effectuate a proposition submitted to the voters of your county to 
levy a tax for the erection of a court house. 


The statutory authority is found in Sec. 23-120, R. S. 1943, as 
follows: 


“The county board shall erect or otherwise provide a suit- 
able courthouse, jail, and other necessary county buildings, and 
for that purpose to borrow money and issue the bonds of the 
county to pay the same. * * * But no appropriation exceeding 
fifteen hundred dollars shall be made for the erection of any 
county building except as hereinafter provided, without first 
submitting the proposition to a vote of the people of the 
county at a general election or a special election ordered by 
the board for that purpose, and the same is ordered by a 
majority of the legal voters thereon; * * *.” 


In 1944 this office issued an opinion concerning this statute which 
reads in part as follows: 


“This provision originally read, ‘Ordered by a majority 
of the legal voters voting thereon.’ However, the 1919 legisla- 
ture by house roll 318 amended said section and although the 
bill introduced made no change in this wording and no 
amendment is recorded in the journal which omitted the 
word voting the same is not contained in the engrossed bill. 
It is apparent therefore that the word was inadvertently 
omitted and there was no intent on the part of the legislature 
to make the change. This wording makes it clear that all 
that is required is the majority vote of the voters who ac- 
tually vote on the question submitted.” 


This statute is a specific statute authorizing the raising of a fund 
for a specific purpose and in the construction of statutes the special 
takes precedence over the general statute if there is a conflict be- 
tween them. This is the view of the Supreme Court in State v. 
Marsh, 106 Neb. 760, 184 N. W. 901, wherein it construed the above 
quoted statute. 


November 23, 1948 


NEBRASKA STATE RAILWAY COMMISSION 
Election to Fill Vacancy—Time Incumbent Appointee Turns 
Office Over to Elected Candidate. 


anti 


Hon. John Knickrehm, Chairman 
Nebraska State Railway Commission 
State Capitol Building 

Lincoln, Nebraska 


Dear Sir: 


You have requested our opinion as to when Mr. Harold A. Palmer 
becomes a member of the Nebraska State Railway Commission and 
entitled to discharge the duties thereof. 


We are informed by the Secretary of State that at the recent 
general election Mr. Palmer received the highest vote for the office of 
Railway Commissioner to fill the unexpired term of Duane T. Swanson, 
who resigned effective February 1, 1948, and whose term expires in 
January 1951; and that the state board of canvassers has met and 
declared Mr. Palmer elected to said office and issued to him a certifi- 
cate of election therefor. 


It is our understanding that Mr. Einar Viren, who was appointed 
to this office by the Governor upon the resignation of Mr. Swanson, 
contends that his certificate of appointment recites and the law en- 
titles him to hold this office until January 6, 1949. 


The office of Railway Commissioner was created by direct vote 
of the people in 1906 as an amendment to our State Constitution. The 
amendment provides that the term of office shall be six years but 
contains nothing with reference to the filling of vacancies. 


The Railway Commission amendment is set forth in our Con- 
stitution as Art. IV, Sec. 20. This same article, in Sec. 4, provides 
that the Legislature shall, as a first order of business, canvass the 
returns for the ‘“* * * officers of the executive department * * *,” 
Sec. 1 of the same article lists the “ * * * executive officers of the 
state * * *” but this list does not include the office of Railway Com- 
missioner. 


In the case of State, ex rel. Shields v. Hall, 103 Neb. 17, 170 N. W. 
173, the present Art. IV of the Constitution, which was then Art. V of 
the Constitution of 1875, was held to be inapplicable to the Railway 
Commission, and the bond requirements of the article were held not 
to apply to the Railway Commission. The court said: 


“Relator says that the amendment was incorporated in 
article V of the Constitution by the code commission in pur- 
suance of section 3719, Rev. St. 1913, namely: ‘The Con- 
stitution, with amendments, of Nebraska and of the United 
States, and the Declaration of Independence shall be in- 
corporated in the statutes in such part thereof as the commis- 
sion deems best.” 


“It is also said by relator that the code commission very 
properly placed the amendment in article V because that 
article has to do with executive officers, and, he says, the 
functions of the railway commission are solely executive, a 
point we do not decide. It is sufficient answer to say that 
the people did not place the amendment there. The legisla- 
ture had no power to place the amendment there, nor in any 
article of the organic law that might cause its meaning to be 
misconstrued or that would even seem to change its legal 
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effect. Much less could the legislature delegate such exercise 
of power to the code commission.” 


Likewise, in the case of In re Lincoln Traction Company, 103 
Neb. 229, 171 N. W. 192, the court said: 


“In adopting the constitutional provision creating the state 
railway commission, it was made an independent part of the 
Constitution, and was not designated as an amendment to the 
executive, legislative or judicial articles of the Constitu- 
tion. The fact, therefore, that it has, by the compilers, 
been placed in article V, which relates to the executive de- 
partment of the government, affords no assistance in its con- 
struction. * * *” 


The foregoing cases clearly establish that the provisions of the 
Constitution with reference to canvassing votes by the Legislature are 
not to be imposed upon the office of Railway Commissioner. 


Art. XVII, Sec. 5, of the Constitution fixes the terms of state 
officers and the time such terms begin. This provision, however, 
appears to refer to the regular terms of officials and would seem to 
have no application to the filling of vacancies by appointment and 
election. Baker v. Moorhead, 103 Neb. 811, 174 N. W. 430. 


In such a case as provided in Art. III, Sec. 23 of the Constitution, 
we must look to the statute for the filling of such vacancies. The con- 
trolling provision in our statutes is Sec. 75-103, R. S, 1943, dealing 
specifically with the filling of vacancies in the office of Railway Com- 
missioner. This section provides: 


“The Governor shall fill all vacancies in the office of 
railway commissioner by appointment, and a person so ap- 
pointed shall fill such office until the next general election 
after his appointment.” 


According to this section, an appointee to the Commission would 
hold office only “* * * until the next general election * * *.” 


In the case of State v. Furse, 89 Neb. 652, 131 N. W. 1030, the 
court held that the foregoing Railway Commissioner statute should be 
considered together with certain other provisions “upon the subject 
of vacancies in office, and the filling of the same.” The other statutes 
to be so considered comprise Art. 16 of Chap. 32, dealing with va- 
eancies. One of these statutes, Sec. 32-1606, R. S. 1943, provides: 


“Vacancies occurring in any state, judicial district, county, 
precinct, township or any public elective office, thirty days 
prior to any general election, shall be filled thereat. * * *” 


Another of such statutes, Sec. 32-1608, R. S. 1943, states: 


“Appointments under the provisions of sections 32-1605 
to 32-1607 shall be in writing and continue until the next 
election at which the vacancy can be filled, and until a 
successor is elected and qualified, and be. filed with the Secre- 
tary of State or proper township clerk, or proper county clerk, 
respectively.” 


If we assume that the latter statute is applicable, then Mr. Viren 
holds office until Mr. Palmer is “elected and qualied”. There are, 


qm 


however, no further statutes, with reference to vacancies, specifically 
declaring when the successor becomes “elected and qualified”. The 
article and chapter above named comprise all of our statutes upon 
this specific subject; and it is merely those statutes specifically dealing 
with vacancies which, according to State v. Furse, supra, are to be 
considered along with the Railway Commission statute. 


Under these circumstances a question may be raised as to whether 
general statutes with reference to the canvassing and return of election 
votes, having no specific reference to vacancies, are applicable and 
binding in this situation. But assuming such statutes are to be con- 
sidered in determining when Mr. Palmer has been “elected and quali- 
fied”, do they require a holding that he cannot be elected to fill a 
vacancy until the Legislature meets and canvasses the votes? 


Among such general statutes with reference to canvassing votes 
is Sec, 32-923, R. S. 1943, reading as follows: 


“Immediately upon the completion of the canvass by 
the county board the county clerk shall prepare a copy of 
the abstract of the votes cast for President, Vice President, 
United States Senator, Congressman, all state officers, regents, 
judges of the Supreme Court and district courts, and all ques- 
tions under the constitution voted upon by the whole people, 
which he shall seal up and endorse ‘Abstract of votes of ... 
county’; and direct to the Secretary of State, who shall pre- 
pare a tabular sheet of the votes cast for such officers and 
measures and preserve the same with the abstract of votes 
from the respective counties for the use of the Legislature in 
making the official canvass as required by the constitution.” 
(Emphasis supplied.) 


This statute, in the emphasized portion, clearly discloses an in- 
tention that the information furnished by the Secretary of State is to 
be used only for the canvass by the Legislature “required by the con- 
stitution.” As noted earlier, the office of Railway Commissioner is 
not an office required to be canvassed by the Legislature according 
to the Constitution. 


Another section of the general statutes in its language encom- 
passes all state offices and provides for the issuance of certificates of 
election to the persons declared to be elected. This ‘section, 32-928, 
R. S. 1948, provides: 


“The board of state canvassers shall make an abstract 
stating the number of ballots cast for each office, the names 
of all the persons voted for, for what office they respectively 
received the votes, and the number of votes each received, 
in words at length, and stating whom it declares to be elected 
to the office, which abstract shall be signed by the canvassers 
in their official capacity, and as state canvassers, and have the 
seal of the state affixed. If any two or more persons are re- 
turned with an equal and the highest vote, the board shall 
decide by lot which of said persons is elected.” 


Acting under and by virtue of this section, the state board, com- 
prising the membership specified in Sec. 32-924, R. S. 1943, met pur- 
suant to the time fixed in Sec. 32-927, R. S. Supp. 1947, and declared 
Mr. Palmer elected. 
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It is claimed by Mr. Viren that Sec. 32-928, supra, should not 
apply to “each office” but should be limited to the office of President 
and Vice President, who are named in Sec. 32-924, supra, and that Sec. 
32-930, R. S. 1943, should be considered as requiring a legislative can- 
vass for all state offices, in order for anyone to become elected. 


In this connection it is observed that the offices of President and 
Vice President appear not only in Sec. 32-924, supra, but also in the 
preceding section, 32-923, supra. To say that all of the statutes from 
and after Sec. 32-924, supra, apply only to President and Vice President 
is to disregard the face of the language appearing thereon. Neither 
can such a generalization be established by an examination of the 
complete history of all these sections. As frequently happens, par- 
ticularly in the case of election laws, the various individual sections 
have been used as a basis for carrying into effect diverse changes and 
amendments, and the original provisions have long lost the meaning 
attributable to them at the start. 


It is also pertinent upon this phase of the matter to note that the 
last section of these statutes sets up the form of the certificate to be 
issued by the Governor—not the Legislature—and this section in its 
original form still exists and provides for election, “to fill a vacancy, 
say, for the residue of the term ending on the * * * day of * * *.” 
The section, 32-932, R. S. 1943, reads as follows: 


“A certificate shall be prepared for each person elected, 
in substance as follows: 


“State of Nebraska. At an election holden on the... 


day of ... A. B. was elected to the office of ... for the 
term of ... years from the .. . (or, if to fill a vacancy, say, for 
the residue of the term ending on the... day of ... A. D. 
...). Given et Lincoln this... day of ...A.D. 


“Such certificate shall be signed by the Governor, under 
ie seal of the state and countersigned by the Secretary of 
tate.” 


We are informed by the Secretary of State that the state can- 
vassing board canvasses the returns on all elections to state office, 
declares the results thereof as provided in Sec. 32-928, supra, and 
thereupon the Governor issues the certificates provided in Sec. 32- 
932, supra. Thereafter, the Secretary of State, when the Legislature 
meets, transmits a certificate as to the action of the state canvassing 
board to the Legislature and in the usual course of business the 
Legislature accepts such certificate as a mere formality. 


The administrative construction of the Secretary of State for a 
number of years is that Sec. 32-928, supra, of the statutes authorizes 
action by the state board, not merely as to President and Vice Presi- 
dent, but as to all state offices. It is well settled that such an admin- 
istrative interpretation of the law is entitled to weight in determining 
the intention of the statute. In the case of State, ex rel. Platte 
County v. Sheldon, 79 Neb. 455, 113 N. W. 208, this court held that 
an administrative construction over a long period of time, together 
with reenactments by the Legislature, controlle’ the construction 
thereof “although the language of the statute woula indicate a differ- 
ent meaning.” See, also, State ex rel. Western Bridge & Construction 
Co. v. Marsh, 111 Neb. 185, 196 N. W. 130,-and State, ex rel. Village of 
Dakota City v. Bryan, 112 Neb. 692, 200 N. W. 870, 
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Our Supreme Court has held that the “duties of a canvassing board 
are purely ministerial.” State, ex rel. Campbell v. Campbell, 129 
Neb. 177, 260 N. W. 917. 


We must also consider, in determining the effect of the various 
statutes, that by the revision of 1943 there was a reenactment of each 
and every provision therein, and it would not be permissible to elimin- 
ate certain portions thereof upon the basis of any historical generaliza- 
tion. See Berg v. Berg, 139 Neb. 99, 296 N. W. 460; Pinn v. State of 
Nebraska, 107 Neb. 417, 186 N. W. 544. 


It is our opinion and conclusion, under the circumstances set forth 
herein, that as soon as Mr. Palmer qualifies by filing a bond and taking 
the oath of office, he will become a duly elected and qualified member 
of the Nebraska State Railway Commission and entitled to perform 
the duties of such office and receive the compensation appropriated 
therefor. 


November 24, 1948 
CHILDREN 


Transferred From Training Schools or Home for Children to 
Beatrice State Home—Age Limitation 


Board of Control 
State of Nebraska 
Lincoln, Nebraska 
Dear Madam and Sirs: 


You have requested our opinion as follows: 


“Under the Nebraska Statutes, the Board of Control is 
empowered with the authority to transfer inmates from out 
training schools and the Home for Children to the Beatrice 
State Home if and when we find said inmates to be feeble- 
minded. 


“J, Are such transfers in effect the same as a court 
commitment? 


“2. Can a transferred inmate be retained at the Be- 
atrice State Home after reaching the age of 
twenty-one years?” 


Our Constitutions provide that no person shall be deprived of his 
liberty without due process of law. With respect to the commitment 
of mentally ill or incompetent persons, it is a general rule that before 
a valid commitment can be made there must be notice and a hearing. 
28 Am. Jur. 676, Insane and Other Incompetent Persons, Sec. 32; 44 
C. J. S. 71, 76, Insane Persons, Sections 18, 19. 


Although a person who has been sentenced to imprisonment for a 
definite period of time, may be transferred from one institution to 
another by an administrative order where statutory authority for 
such a transfer exists, it is generally held that such a person cannoi 
be confined in any institution beyond the time authorized in the 
sentence on original commitment. 
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In People ex rel. Morriale v. Branham, 291 N. Y. 312, 52 N. E. (2d) 
881, the New York Court of Appeals held that a prisoner sentenced to 
Sing Sing Prison and later transferred to the Institution for Male 
Defective Delinquents at Mapanoch, and then to the Institution at 
Woodbourne, was entitled to a writ of habeas corpus where his sen- 
tence had expired and no valid judicial order for his further detention 
had been made. The opinion states: 


“* * * The place where a prisoner sentenced to imprison- 
ment shall be confined during the term of his imprisonment 
may under the statute be determined by an administrative 
officer without notice or hearing, and such determination does 
not violate any constitutional right of the prisoner. After 
the expiration of the term of the prisoner, his sentence no 
longer furnishes justification for retaining the prisoner in 
confinement. He must then be released, unless a judicial order 
for his retention conforming to the requirements of due pro- 
cess of law is made, Inquiry as to the ‘fact of mental defect- 
iveness’ should precede such an order if the order is based 
upon a finding that the prisoner is a mental defective. * * * 
No statute has been called to our attention where the Legisla- 
ture of any state has in clear terms authorized an order for 
the indefinite confinement of a person until released according 
to law, without a judicial determination made upon notice ta 
such person or to friends or relatives who might protect his 
rights. * * *” 


The statutes which authorize the transfer of inmates and patients 
from one institution to another make no provision for notice and a 
hearing. So long as the original commitment authorizes the custody 
of the patient or inmate, an order of transfer made pursuant to the 
statute is sufficient authority to justify holding the patient or inmate 
in the institution to which he has been transferred. To that extent, a 
transfer is in effect the same as a commitment. 


No authority exists for holding persons committed to the Boys 
Training School, the Girls’ Training School, or the Home for Children, 
after they have reached the age of twenty-one. 


It is our opinion that a person committed to the training schools 
or the Home for Children, and transferred to the Beatrice State Home 
cannot be held in the Beatrice State Home after reaching the age of 
twenty-one without further authority. 


November 26, 1948 
LIQUOR LICENSES AND SALES 


Distributor’s Right to Bottle Liquor Imported in Bulk and Export 
for Consumption Outstate, Claiming Gallonage Tax Exemption 


Mr. R. E. Brega, Chairman 

Nebraska Liquor Control Commission 
Capitol Building 

Lincoln, Nebraska 


Dear Mr. Brega: 
tH 


You inquire as to whether a distributor licensed in the State 
of Nebraska has the right to import wines and liquors in bulk to 
bottle in this state and to export them for consumption out of the 
state, and claim gallonage tax exemption under his license as a 
distributor upon satisfactory proof that such merchandise was used 
outside of the state. 


Sec. 53-160, R. S. Supp. 1947, requires manufacturers and dis- 
tributors at wholesale to pay a gallonage tax as therein provided on 
alcoholic beverages, but contains the following exception: 


“* * * Provided, manufacturers or distributors at whole- 
sale of alcoholic liquors shall be exempt from the payment 
of such gallonage tax imposed on such liquors, upon satis- 
factory proof, including bills of lading furnished to the com- 
mission by affidavit or otherwise as the commission may re- 
quire, that such liquors were manufactured in this state but 
‘were shipped out of the state for sale and consumption out- 
side the State of Nebraska; * * *.” 


The question arises as to whether the bottling of liquor in this 
state is equivalent to “manufactured in this state”, as contained in 
the proviso above quoted. 


Sec. 53-103, R. S. 1948, of the Liquor Control Act, defines the 
word “manufacturer” as follows: 


«* * * (8) The word ‘manufacturer’ means every brewer, 
fermenter, distiller, rectifier, wine maker, blender, processor, 
bottler or person who fills or refills an original package and 
others engaged in brewing, fermenting, distilling, rectifying 
or bottling alcoholic liquors as above defined. * * *” (Em- 
phasis supplied.) 


The same section of the statute defines the word “manufacture” 
as follows: 


«% * * (10) Tihe word ‘manufacture’ means to distill, 
rectify, ferment, brew, make, mix, concoct, process, blend, 
bottle or fill an original package with any alcoholic liquor, 
and includes blending but does not include the mixing or 
other preparation of drinks for serving by those persons au- 
thorized and permitted in this act to serve drinks for con- 
sumption on the premises where sold. * * *” 


Sec. 53-123.02, R. S. Supp, 1947, provides as follows: 


“An alcoholic liquor distributor’s license (except beer) 
shall allow the wholesale purchase, importation, and storage of 
alcoholic liquors and sale of alcoholic liquors (except beer) 
to licensees in this state and to such persons without the state 
as may be permitted by law; and shall permit the purchase 
of such alcoholic liquor in barrels, casks or other bulk con- 
tainers and the bottling of such alcoholic liquors before re- 
sale thereof, but all bottles or containers so filled shall be 
sealed, labeled, stamped, and otherwise made to comply with 
all provisions, rules, and regulations governing manufacturers 
in the preparation and bottling of alcoholic liquors and 
comply with all federal rules, regulations and laws.” 
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From an examination of the Liquor Control Act, and particularly 
of the provisions above quoted, it is our opinion that a distributor 
licensed in this state who imports wine and alcoholic liquors in bulk 
and bottles it in this state but exports it for consumption outside this 
state is entitled to exemption from the gallonage tax imposed by Sec. 
53-160, supra, on satisfactory proof of such facts to the commission. 


November 26, 1948 
NEWSPAPERS 


Legal Status of Newspaper Printed Outside County Except for 
Small Supplement Inserted at Time of Mailing 


Mr. Roy E. Blixt 
County Attorney 
Brewster, Nebraska 


Dear Sir: 


We have your letter of October 31 inquiring as to whether the 
Blaine County Booster is a legal newspaper for Blaine County. At- 
tached to your letter is a copy of the paper dated Thursday, October 
14, which your letter states to have been received in the Brewster 
(Blaine County) post office on October 29, 1948. You further advise 
that all of the paper, consisting of ten six-column pages, was printed 
outside of the county but that a small orange slip of paper entitled 
“Supplement to the Blaine County Booster” and containing seven 
“personal” items regarding Blaine County residents is printed in 
Dunning (Blaine County) and inserted in the paper at the time it is 
placed in the Dunning post office. You ask whether the paper, handled 
under these conditions, is a legal newspaper, and you further ask 
whether the fact that it is more than a week and a half late adversely 
affects its legality. 


The matter is one which has been the subject of several opinions 
from this office, and an examination of such opinions may be helpful 
in reaching a conclusion regarding the matter. Opinions appear at 
pages 137 and 138 of the Report of the Attorney General, 1943-1944, 
and on pages 146 and 147 of the Report of the Attorney General, 1945- 
1946, and at pages 621 and 622 of the Report of the Attorney General, 
1939-1942. 


The statute defining legal newspapers is Sec. 25-523, R. S. 1943, 
which reads as follows: 


“No newspaper shall be considered a legal newspaper for 
the publication of legal and other official notices unless the 
same shall have a bona fide circulation of at least three hun- 
dred copies weekly, and shall have been published within the 
county for fifty-two successive weeks prior to the publication 
of such a notice, and be printed, either in whole or in part, 
in an office maintained at the place of publication; Provided, 
that nothing in this section or section 25-524 shall invalidate 
the publication in a newspaper which has suspended publica- 
tion or been printed outside of the county, on account of fire, 
flood or other unavoidable accident, for not to exceed ten 
weeks, in the year last preceding the first publication of a 
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legal notice, advertising or publication; and provided, further, 
that all publications made prior to May 22, 1941, in a news- 
paper which has, on account of flood, fire or other unavoidable 
accident, suspended publication or been printed in an office 
outside of the county, are hereby legalized; and provided, 
further, that all newspapers, otherwise complying herewith, 
which have, on account of flood, fire or other unavoidable 
accident, suspended publication or been printed in an office 
outside of the county, for not to exceed ten weeks in any year, 
are hereby legalized; and provided, further, that the publica- 
tion of legal or other official notices in the English language 
in foreign language newspapers published within the county 
for fifty-two successive weeks prior to the publication of such 
a notice, and printed either in whole or in part in an office 
maintained at the place of publication, shall also be legal.” 
(Emphasis supplied.) 


It would appear that the mere failure of one issue to be printed 
on time due to unavoidable accident would not affect the paper’s status 
as a legal newspaper, but that habitually delayed publications on 
irregular schedules would prevent the paper from complying with 
the section. We do not feel that the mere failure of a publisher to 
have sufficient help to issue his publication on time would constitute 
an unavoidable accident unless the loss of personnel was actually due 
to some accident. 


Your letter does not state whether the publisher maintains an 
office in Dunning, Nebraska, at the place of publication there. Under 
the above-cited opinions of this office, it would appear that Dunning 
may very well be considered the place of publication and, therefore, 
that publication is actually being made in Blaine County. 


However, we have grave doubts as to whether the paper sub- 
mitted constitutes a paper “printed either in whole or in part in an 
office maintained at the place of publication.” The small yellow 
supplement is three inches by five inches and contains approximately 
five column inches of printed matter. It contains no legal notices. Its 
content is actually 1/180th of the newspaper’s full content and its 
label “Supplement to the Blaine County Booster” indicates that it is 
an addendum to another paper and is not itself a newspaper. 


The question of whether such a device may be used to achieve 
“legality” seems never to have been raised in Nebraska. In those 
states where the point has been raised, the statutes differ somewhat 
from our own. See In re Napa Journal, 22 P. (2d) 772, and Drabinski 
v. Brown, 296 N. W. 539. It may be stated as a general rule (23 Am. 
Jur. 6) that a newspaper may be a legal newspaper despite the fact 
that it is partly made up of “patent insides” and that 20 to 50 per cent 
of the available column space in the paper is filled with boiler plate 
material. 


A Montana case, State v. Board of Commissioners of Daniels 
County, 76 P. 648, considers the question under a somewhat similar 
statute. In that case all but two pages of a ten-page paper were 
printed in a neighboring county and two pages of the regular edition 
were printed in the local county office. The court held that because 
the sheet could have met the test for newspapers with or without the 
eight extra sheets, it was sufficient to qualify as a legal newspaper. 
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This, then, is a holding that as much as 80 per cent of the newpaper 
may be printed or prepared without the county. 


The publisher of your newspaper presses the matter still further 
and has submitted a paper 99.4 per cent of which is printed outside 
of the county. An examination of the “Supplement” indicates that 
if it were circulated alone, it would be classed as a handbill rather 
than as a newspaper. It would be an item upon which the news 
or in which the news value is so insignificant that its ability to achieve 
circulation in the required number could not but be seriously doubted. 
Standing alone it could never qualify. Since it constitutes the only 
bit of a combination publication that is printed in your county, we are 
of the opinion that it does not bring the entire publication to the 
stature of a legal newspaper within Blaine County. 


You are advised that the question is one of fact and that it is not 
without some doubt that we reach this conclusion. The fact that our 
statute uses the words “printed either in whole or in part” showed 
an awareness on the part of the legislators of the difficulty of economic 
existence for newspapers in counties of scant population and further 
recognized the use by such newspapers of prepared stories, advertise- 
ments, and news from outside sources. It is our opinion that when 
such an insignificant percentage of the paper is printed within the 
county as the slip which you have forwarded, that constitutes an 
evasion of the actual requirements rather than any substantial com~- 
pliance with them. 


December 3, 1948 
STATE FUNDS 


Availability to Spending Agency of Funds Added to Appropriated 
Account During Biennium 


Hon. Edward Gillette 
State Treasurer 
State House 

Lincoln, Nebraska 


Dear Mr. Gillette: 
You have requested our opinion as follows: 


“Mr. Donald S. Miller, Commissioner of Labor, has tend- 
ered us a deposit in the sum of $1305.00 which represents the 
sale of an automobile to the O’Shea-Rogers Motor Company 
and has asked that it be deposited in Auditor Account #151 
in accordance with L. B. 527 of the 1947 Nebraska Session 
Laws. 


“Legislative Bill 527, page 943, says in part, ‘All sales 
shall be made in the name of the state and the proceeds of 
the sale shall be deposited with the State Treasurer and 
credited to the Auditor account number of the using agency 
for which the property was originally purchased.’ 
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“L. B. 2, the Appropriation Bill of the 1947 Nebraska Ses- 
sion Laws, says in Section 58, ‘The Auditor of Public Ac- 
counts is authorized and directed to draw his warrants upon 
the proper fund in the State Treasury, for, but never in 
excess of, the sums herein specified, upon presentation of 
proper vouchers, etc., * * */ 


“Our appropriate accounts are set up in the exact amounts 
appropriated and divided into eighths as described in Section 
57 of the Appropriation Bill, each eighth representing the 
maximum expenditure that may be made in any quarter. 


“Request an opinion as follows: 


“Can an account appropriated and definitely fixed by the 

legislature be increased by additional deposits during 
biennium for which the appropriation was made and 
are these additional funds available to the spending 
agency?” 


Section 81-153, R. S. Supp. 1947 (L. B. 527, 60th Session Nebr. 
Legislature) provides that “the proceeds of sale shall be deposited 
with the State Treasurer and credited to the auditor account number 
of the using agency for which the property was originally purchased.” 
This provision of the statute is mandatory and the proceeds of sale 
must be deposited in the proper account. 


The proceeds of sale are State Funds and cannot be spent by the 
using agency unless appropriated. L. B. 527 was not an appropriation 
bill. The word “appropriate” does not appear in either the title or 
the body of the bill. It is our opinion that the proceeds from the sale 
of state property, under Section 81-153, R. S. Supp. 1947, were not 
appropriated by that section and cannot be spent unless appropriated 
by another act of the Legislature. 


We are informed that Auditor Account No. 151 is the appropria- 
tion that was made by subsection (1) of section 24 of L. B. 2, the 
appropriation bill for the present biennium. That appropriation was 
as follows: 


“Appropriate from General Fund—Property Tax Levy 


“(1) Salaries, wages, and maintenance, including salary 
of commissioner, and boiler inspection, administration and 
enforcement, reappropriate unexpended balances on hand as 
of June 30, 1947, in Auditor Accounts Nos. 151, 152, 154 and 
156, then appropriate—————_$13,000.00” 


It is our opinion that subsection (1) of section 24 of L. B. 2 
appropriated a fixed amount that did not include proceeds that might 
arise from the sale of surplus property during the biennium. There 
being no other appropriation for Auditor Account No. 151, it is our 
opinion that the particular funds mentioned in your letter are not 
available for expenditure at this time. 
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December 6, 1948 
COUNTIES 


Liability for Special Assessments Against County Property for 
Sewer System Constructed by Village 


Mr. G. M. Miller 
County Attorney 
Oshkosh, Nebraska 


Dear Mr. Miller: 


You have requested our opinion as to the liability of a county for 
special assessments levied against county property for a sewer system 
constructed by a village. 


Sec. 17-921, R. S. 1943, provides for the levy of special assessments 
upon all land benefited by the construction of a sewerage system in a 
village. Sec. 17-922, R. S. 1943, provides that “property by law not 
assessable” shall not be assessed and that the cost of sewers at inter- 
sections and “opposite property of the United States government, or 
other property not assessable’ may be assessed against other property 
benefited or paid out of the general fund. 


In Von Steen v. City of Beatrice, 36 Neb. 421, 54 N. W. 677, the 
court held that the property of a county was not subject to special 
assessment for the paving of streets. The court held that a statutory 
provision that “real estate not subject to assessment or special taxes 
for paving purposes” had reference to the property enumerated in 
what is now Sec. 77-202, R. S. 1943. 


In City of Beatrice v. Brethren Church of Beatrice, 41 Neb. 358, 
59 N. W. 932, the court held that church property was subject to special 
assessment and severely criticized the opinion in the Von Steen case. 
In the later case the court held that special assessments are not “taxes” 
within the generally accepted meaning of the term, and that the con- 
stitutional exemptions from general taxation do not apply to special 
assessments. The court concluded by saying that the construction of 
the statute involved in the Von Steen case should have conformed 
to the construction given the Constitution. 


In Drainage District No. 1 v. Richardson County, 86 Neb. 355, 
125 N. W. 796, a special assessment against a county for the benefit 
accruing to the public roads and highways located within a drainage 
district was held valid. In Drainage District No. 1 v. Village of 
Hershey, 145 Neb. 138, 15 N. W. 2d 337, a similar assessment against 
a municipality was held valid. 


The above cases indicate that, prima facie, county property is 
subject to special assessment. Sec. 17-922, supra, refers only to “prop- 
erty by law not assessable”, and the opinion in the Brethren Church 
case indicates that a statutory exemption is probably unconstitutional. 


It is our opinion that a county is liable for special assessments 
levied against county property for a sewer system constructed by a 
village. 
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December 7, 1948 
SCHOOL DISTRICTS 


Withdrawal of Names From Petition to Attach Territory 
to Another District 


Mr. Roy E. Blixt 
County Attorney 
Brewster, Nebraska 


Dear Mr. Blixt: 


We are in receipt of your letter of November 22nd with reference 
tv our opinion to you of November 3rd with reference to withdrawal 
of names from a petition to the county superintendent asking that 
school district No. 11 be discontinued and its territory attached to 
district No. 2. You state, in addition to the facts contained in your first 

, letter, that the county superintendent informed you, as county attor- 
ney, that he had decided to grant the petition, and asked you to 
prepare the order combining the districts. Before you were able to 
prepare this order, the written withdrawals of signatures to the 
petition were filed with the county superintendent. You now inquire: 


“Ts the statement of the County Superintendent to me, as 
County Attorney, that he has decided to grant the petition on 
the day the petitions were to be presented sufficient to defeat 
withdrawals of signatures later in the same day?” 


A careful examination of the opinion in the case of State, ex rel. 
Tanner v. Warrick, 106 Neb. 750, 184 N. W. 896, shows that the court, 
in that case, ruled that when the county superintendent had announced 
his decision to certain of the parties interested, it was too late for 
petitioners to withdraw their names. However, the court also held 
that prior to such announcement of his decision by the county superin- 
tendent, the petitioners might lawfully withdraw their signatures 
from the petition. The test there announced was whether the county 
superintendent had announced his decision to any of the interested 
parties. 


Answering your question in the light of this holding, it would 
appear that if the county superintendent had not yet communicated 
his decision to any of the interested parties the petitioners would be 
entitled to withdraw their names even though the county superin- 
tendent had privately determined what he was going to do and had 
communicated this fact to you with the request that you prepare the 
proper order. His statement to you had no more legal effect than if he 
had dictated the order to his stenographer. Until he had informed 
one or more of the interested parties of his decision he had not put it 
beyond his power to recall his decision and hence had taken no action 
in the legal sense. 


It is our opinion, therefore, that your county superintendent should 
recognize the withdrawal of signatures from the petition as valid. 


December 7, 1948 
SCHOOL TRANSPORTATION 


District Schools Closed by Board—Allowance of Transportation 
to Another District, Limitations 


Mr. F. B. Decker 

Director of Administration 
Department of Public Instruction 
State House 

Lincoln, Nebraska 


Dear Mr. Decker: 
You write: 


“T call your attention to sections 79-223, 79-1907, 79-1908, 
and 79-1909. My question is as follows: 


“Does Sec. 79-223 apply only to Article III schools or could 
it apply to other school districts as well? We have in this 
state a number of Article VI districts that maintain ward 
schools in the rural areas surrounding a town. In one in- 
stance, all of these ward schools have been closed by the 
school board of the Article VI district, and the question now 
arises as to whether or not those people residing in the area 
formerly serviced by the ward schools are entitled to trans- 
portation. A specific instance is that of a family that now 
resides four and one-half miles from the only school remain- 
ing in this Article VI district. 


“In your opinion, would this family be entitled to trans- 
portation, and if so, how would this transportation be deter- 
mined since Sec. 79-1909 provides that the transportation 
allowances apply only to Article III school districts?” 


Section 79-223, R. S. 1943, provides: 


“Subject to the conditions set forth in section 79-221 for 
closing the school in any district, the school board of any 
district maintaining more than one school is authorized to close 
any school or schools within such district and to make pro- 
vision for the education of children either in another school 
of said district or in the school of any other district or by 
correspondence instruction for such children as may by physi- 
cally incapacitated for traveling to or attending other schools, 
with the permission of the parent and on the approval of the 
county superintendent.” 


Section 79-221, R. S. 1943, referred to in Section 79-223, provides 
in substance that in any district where there are less than five children 
between the ages of seven and sixteen years residing in the district, 
the school board may close such district and may use the school funds 
to provide board, transportation and other expenses of such children 
while attending school in another district, etc. 


Sections 79-1907, 79-1908 and 79-1909 relate to compulsory attend- 
ance of pupils, and particularly to the payment of transportation 
allowance to families whose school children reside more than three 
miles from a public schoolhouse. 
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Article VI school districts are districts containing originally more 
than one hundred and fifty children between the ages of five and 
twenty-one years. Districts having such a school population are en- 
titled, although not required, to organize under the provisions of 
Article VI, Chapter 79, R. S. 1943. 


By the express language of Section 79-223, its provisions apply 
to “any district”, which would appear to include Article VI districts. 
Furthermore, the provisions regarding compulsory school attendance 
(Article IX, Chapter 79) apply to children of both Article III and 
Article VI districts. 


We would say, therefore, that theoretically the provisions of Sec- 
tion 79-223 apply to Article VI districts, but this could only happen, in 
fact, in case the school population of an Article VI district should 
dwindle to the point that there remained less than five children be- 
tween the ages of seven and sixteen years residing in the entire dis- 
trict. It must be assumed that this would seldom occur in any school 
district which had at one time a school population of more than 150 
children. The practical effect of the limitation to five children, found 
in Section 79-221 is to limit the application of Section 79-223 to Article 
III districts, although, as above pointed out, it could, and we believe 
does, in theory, apply to Article VI districts as well. 


In the case which you mention, the family, being in an Article VI 
district, would not be entitled to transportation unless the district 
actually contains less than five children between the ages of seven and 
sixteen years, as required by Section 79-221. 


December 8, 1948 
BONDS OF INDEBTEDNESS 


Bond Issue by Telephone Company to Improve Own Plant 
Facilities and Supply Funds to Other Corporations 


Mr. Keith W. Vogt, Chief Accountant 
Nebraska State Railway Commission 
Capitol Building 

Lincoln 9, Nebraska 


Dear Mr. Vogt: 


You have transmitted to this office an inquiry with reference to 
the issuance of securities under Article 7, Chapter 75, Revised Statutes 
of Nebraska, 1943. This inquiry states that a telephone company 
wishes to know whether it may issue bonds in the amount of $100,000.00, 
$36,000.00 of which would be used for the purposes of improving the 
plant facilities of such company and the balance of which would be 
used to supply funds to other corporations to discharge obligations of 
such corporations. It is our understanding that the other corporations 
which would use the balance of funds constitute other telephone com- 
panies in which the officer making the inquiry is interested. 


Sec. 75-704, R. S. 1943, provides: 


SA common carrier or public service corporation doing 
business in the State of Nebraska, may issue stocks, bonds, 
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notes or other evidence of indebtedness, payable at periods of 
more than twelve months after the date thereof, when neces- 
sary for the acquisition of property, the construction, com- 
pletion, extension or improvement of facilities, or for the 
improvement or maintenance of its service, or for the dis- 
charge or lawful refunding of its obligations; Provided, and 
not otherwise, there shall have been secured from the State 
Railway Commission an order authorizing such issue and the 
amount thereof, and stating that in the opinion of the com- 
mission the use of the capital to be secured by the issue of 
such stock, bonds, notes or other evidence of indebtedness is 
reasonably required for the said purposes of the corporation.” 


This section clearly provides that bond issues may be approved, 
when necessary for the purposes named in connection with the issuing 
company, for the improvement or maintenance of “its service”, or 
for the discharge or refunding of “its obligations”. The concluding 
portion thereof specifically provides again that the funds must be 
reasonably required for the said purposes of the corporation. 


It is our opinion that the statute requires that the proceeds of the 
bond issue be used only for the stated purposes of the particular 
issuing corporation and such funds cannot be diverted to the use of 
other corporations in which any officer is interested. The statute 
clearly recognizes that to permit diversion under such circumstances 
would distort the capital structure of the issuing corporation and 
render difficult, if not impossible, the proper regulation of such a 
public utility. In this connection, it is observed that the act, in Sec. 
75-712, R. S. 1943, imposes very heavy penalties for any violation 
thereof, including a forfeiture to the State of Nebraska of $5,,000.00 
for each offense and, in the case of a continuing offense, a provision 
that every day shall constitute a separate offense. 


December 8, 1948 
TAXATION 


Intangible Property Owned by Persons Living on 
Government Reservation 


Hon. P. K. Johnson 
State Tax Commissioner 
State House 

Lincoln, Nebraska 


Dear Sir: 


You have requested our opinion as to whether persons living on 
the “Government Reserve” in Adams County, Nebraska, are liable for 
payment of the Nebraska intangible tax on stocks and bonds not kept 
on the reservation. 


We assume that the government reserve mentioned in your letter 
is the United States Naval Ammunition Depot located near Hastings, 
Nebraska. We are informed that the United States Government has 
acquired and accepted exclusive jurisdiction over the territory cover- 
ing this establishment. 


OF. 


It is our opinion that intangible property owned by persons living 
on a government reservation is taxable at the place where it is kept if 
such property is not kept on the reservation. 


In an opinion dated June 20, 1947, (Opinions of the Attorney 
General, Vol. 2, No. 3, p. 166) we said that the bank deposit of a 
person domiciled in another state is taxable at the place where the 
deposit was kept. This opinion was based upon International Har- 
vester Co. v. Douglas County, 146 Neb. 555, 20 N. W. (2d) 620, wherein 
the court indicated that all intangibles located in this state are taxable 
without regard to the residence of the owner. 


December 9, 1948 
WATER 
Diversion of Flowing Water From One Watershed to Another 


Department of Roads and Irrigation 
State House 
Lincoln, Nebraska 


Attention: Mr. Dan S. Jones, Assistant Chief Bureau of Irrigation 
Dear Sir: 
We have your request for an opinion in which you say: 


“You will recall that I recently discussed with you the 
proposed plan of the United States Bureau of Reclamation to 
divert water from the Loup River Basin into the Platte River 
Basin at points in the neighborhood of Kearney, Grand Island 
and Central City. This would cause the Loup River water to 
enter at the above points instead of at Columbus where the 
Loup and Platte rivers now join. The plan also provides for 
the diversion of water from one Loup River tributary to 
another. As an example of this, water might be taken from 
the North Loup River near Ord, carried by canal into a storage 
reservoir on Davis Creek and from there used on land in the 
Oak Creek and Turkey Creek valleys with the return flow 
going to the Middle Loup River, a short distance above its 
confluence with the North Loup River. 


“As you know, this Department is now conducting hear~- 
ings on the Bureau of Reclamation plan and the diversion 
question frequently arises. I should like very much to have a 
written opinion in this matter and I shall be pleased to discuss 
it with you at your convenience.” 


The question of diversion of flowing water from one watershed 
to another is no longer an open question in this state. Our Supreme 
Court closed the question in Osterman v. Central Nebraska Public 
Power and Irrigation District, 131 Neb. 356, 268 N. W. 334, and never 
receded from the position taken although the case appeared before 
the court on two subsequent occasions. In the Osterman case the 
court said: 


“It follows, therefore, that under the established policy of 
—22— 


this state, water for irrigation and power purposes taken from 
the Platte river or its tributaries may not be lawfully diverted 
over and beyond the southern watershed of that stream and 
applied to lands situated without the basin of the Platte river; 
and that the department of roads and irrigation was wholly 
without authority to grant applications numbers 2351, 2354, 
2355, and 2374 for that purpose. * * *” 


and held: 


“Sections 46-132, 46-501, 46-502, 46-504, 46-507, 46-508, 
and 46-620, Comp. St. 1929, construed together, with reference 
to the facts in the instant case, and held to be mandatory 
regulations governing irrigation, which in effect limit the 
location and construction of irrigation canals and ditches, as 
well as the lands irrigated by the same, to the basin contain- 
ing the source of the water used, and to require that all un- 
used waters shali be returned to the stream from which di- 
verted; that these principles thus legislatively declared con- 
stitute the controlling public policy of the state in the con- 
servation of public waters and in the protection of public 
interest.” 


The above case has never been overruled, modified, or criticized 
by subsequent decisions and stands as the law of this state on the 
subject. We may further advise you that there has been no enactment 
of the legislature authorizing such diversion although this case bears 
the date of June 29, 1936, and there have been six regular sessions of 
fas legislature since the above was declared to be the law of this 
state. 


It seems clear that before the plans outlined in your letter could 
be lawfully executed, the legislature must first authorize such pro- 
cedure by a specific enactment. 


December 13, 1948 
BONDS OF INDEMNITY 
Bonding State Employees With a Mutual Company 
Board of Educational Lands and Funds 
Capitol Building 
Lincoln, Nebraska 
Gentlemen: 


You request our opinion as to whether or not the State of Ne- 
braska may bond state employees with a mutual company. 


(Mutual companies may qualify to do business in the State of Ne- 
braska and there is no express statutory provision which prohibits 
the mutual company from issuing bonds in behalf of the State. 


Sec. 44-103, R. S. 1943, provides in part: 
“Mutual company’ is one without capital stock that 
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charges a fixed premium and is required to maintain the 


same reserve as a stock company.” 


It is therefore the opinion of this office that the question sub- 


mitted by you must be answered in the affirmative. 


December 17, 1948 


LIVESTOCK 


Failure to Have Brand Inspection of Cattle Sold— 
Liabilities of Seller and Buyer 


Hon. Frank Marsh 
Secretary of State 
State House 

Lincoln, Nebraska 


Dear Sir: 


We have your request for an opinion in which you say: 


“S, a seller who resides within the brand area, sells a 
number of head of cattle to B, a buyer. T, a trucker, trans- 
ports the cattle from a point within the brand area to a point 
outside the brand area and no brand inspection of the cattle 
is made either at the point of shipment or at the point of 
delivery of the cattle to the possession of S at a point outside 
‘the brand area. A bill of sale is given by S to B within the 
brand area and title to the cattle passes to B within the 
brand area prior to shipment of the livestock out of the 
brand area.” 


The pertinent statute is found in Sec. 54-143, R. S. 1943, and is as 


“No owner, shipper, person, persons, firm, motor carrier, 
railroad company or other carrier or corporation or his, her, its 
or their agent or agents or servant or servants, shall move, 
drive, ship or transport, in any manner, any cattle from any 
point within the brand area to any point outside the brand 
area, unless such cattle shall first have a brand inspection by 
the Nebraska brand committee; * * *. In cases of prosecu- 
tion for violation of this section, venue may be established in 
the county of origin or any other county through which the 
cattle may pass in leaving the brand area.” 


The penalty for a violation of this above section is found in Sec. 
54-156, R. S. 1943. 


“Any person, persons, firm, association or corporation, in- 
cluding any railroad company or other carrier, who shall 
violate any provision of sections 54-143 to 54-155, for which 
a specific penalty is not now provided for therein, shall be 
deemed guilty of a misdemeanor, and upon conviction thereof 
shall be fined not less than fifty dollars and not more than 
five hundred dollars or imprisoned in the county jail not to 
exceed six months, or both, in the discretion of the court.” 


—24— 


When S sells the cattle to B giving a bill of sale and transfer of 
possession, that transaction is complete and since the entire trans- 
action took place in the same brand area no brand inspection would 
be required; the fact that B and T transported the cattle out of the 
brand area without brand inspection could hardly be charged to S 
even though he knew of the contemplated action at the time he sold 
to B because he had divested himself of title to and right of possession 
of the cattle. 


You further inquire: 


“Tf, in the foregoing statement of facts, it appears that S 
delivers the cattle with a bill of lading with bill of sale 
attached, to T for shipment out of the brand area without first 
having made a brand inspection, termination of shipment be- 
ing made at a point which is not an open market, may S be 
complained against as an ‘owner’ or ‘person’ within the mean- 
ing of Section 54-143?” 


Under this state of facts we think that an owner of cattle who 
participated in the violation is well within the meaning of the statute. 
It would be his overt act which resulted in the violation and without 
which act there would have been no violation. 


We enclose a form that could be followed in charging an owner 
under the statute. 


Then and there being the owner of certain cattle, to-wit: (number 
of head and describe generally) did then and there unlawfully and 
wilfully ship or cause to be transported said above-described cattle 
from (name it), a point within the brand area to (name it), a point 
outside the brand area, said (name it) not being an open market, 
without first having a brand inspection of said cattle by the Ne- 
braska brand committee. 


December 20, 1948 
COUNTY ATTORNEY 
Duty to Represent County Board, County High School District 


Mr. F. A. DesJardien 
County Attorney 
Thedford, Nebraska 


Dear Sir: 


We have your request for an opinion under date of December 11, 
1948, in which you say: 


“Are the members of the Board of Regents of a county 
high school district organized under the provisions of Article 
10, Chapter 79, Rev. Statutes of Nebraska, 1943, in their official 
capacity, such civil officers of the county that it is the duty 
of the county attorney, under the provisions of Section 23- 
1203 of our statutes, to give opinions and advice to such mem- 
bers or such Board without fee or reward?” 
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An examination of the statutes discloses that the duties of the 
county attorney are set out in Sec. 23-1203, R. S. 1943, as follows: 


“The county attorney shall without fee or reward give 
opinions and advice to the board of county commissioners and 
other civil officers of their respective counties, when requested 
so to do by such board or officers, upon all matters in which 
the state or county is interested, or relating to the duty of the 
board or officers in which the state or county may have an 
interest; * * *.” 


The statutes further provide in Sec. 23-1201, R. S. 1943: 


«“* * * Tt shall be his duty to prosecute or defend, on 
behalf of the state and county, all suits, applications or mo- 
tions, civil or criminal, arising under the laws of the state, in 
which the state or the county is a party or interested. * * *” 


You will note that these statutes require that the county attorney 
furnish legal service and representation only to the board of county 
commissioners and other county officers and representation of the 
state and county as such. 


Thus the answer turns on the status of a county high school dis- 
trict and the Board of Regents thereof. While a county high school 
district organized under the provisions of Chap. 79, Art. 10, R. S. 1943, 
may be county wide in its scope and jurisdiction, yet it does not thereby 
become part of the county government to the extent that the members 
of the Board of Regents would be considered county officers within 
the meaning of the above-quoted statutes. Under the provisions of 
this chapter there may be a county high school district even though 
there are other high schools functioning within the boundaries of the 
county. Sec. 79-1015, R. S. 1943, and Sec. 79-1004, R. S. 1943, specifi- 
cally gives the Board of Regents power to employ “such other em- 
ployees as may be required”. 


Sec. 79-101, R. S. 1943, provides in part: 


“The term ‘school district’ as used in this chapter is de- 
clared to mean the territory under the jurisdiction of a single 
school board authorized by this chapter. * * *” 


Sec. 79-102, R. S. 1943, provides generally that school districts, as 
such, are bodies corporate and have all the usual powers of a corpora- 
tion for public purposes and, as such, may sue and be sued. 


We think it clear that there is no duty imposed on the county 
attorney under the statutes to furnish legal advice to the Board of 
Regents of a county high school district nor to appear for or represent 
said district or board in any litigation in which they are a party or 
interested. 


The above is also an answer to your second inquiry. 


Your third inquiry concerns the duty of the county attorney to 
appear for, represent, and defend the board of county commissioners 
and its members in a civil action to contest the validity of an election 
on a proposal to issue building bonds by a county high school district. 


The board of county commissioners is officially interested in the 
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issue of bonds by such a district and also in the assessment and tax 
levy to support the district and retire the bonds. Hence the county 
board and its members, as such, would have an interest in this litiga- 
tion, and it is the duty of the county attorney in such circumstances 
to represent and defend the county board and its members. 


December 20, 1948 
INHERITANCE TAX 


Responsibility for County Court Fees When no Tax Fund Due; 
Exemptions Allowed in Case of Joint Tenancy Deed 


Mr. Philip H. Robinson 
Cedar County Attorney 
Hartington, Nebraska 


Dear Sir: 


We have your request dated December 10 for an opinion in the 
following words: 


“A short time ago a party died in California, holding 
real estate in Cedar County, Nebraska. This real estate was 
in joint tenancy with his wife. This real estate was formerly 
owned by the deceased, so that there is no question that under 
the recent change in our statute the question of inheritance 
tax is involved. There is no property in Nebraska except this 
real estate, so there is no occasion for the administration of 
the estate of the deceased. If on an application for a deter- 
mination of inheritance tax it should be found that no tax 
was due, will you please advise me as to what fees, if any, 
should be assessed by the County Court. If such proceedings 
were instituted by the County Attorney and no tax was 
found due, who would be responsible for the payment of fees 
assessed by the County Court? 


“In the present situation, the deceased died intestate, 
leaving a wife and two children. I assume that in deter- 
mining the matter of inheritance tax, the tax would be based 
on the ownership of the land as it would be under our laws of 
descent, and not on the theory that the widow is the sole 
owner by reason of her being the other party to the joint 
tenancy. If, in your opinion, my assumption is wrong, please 
advise me.” 


Section 33-126, R. S. Supp. 1947, provides in part as follows: 


“* * * In matters for the determination of inheritance 
tax under the provisions of Section 77-2001 to 77-2037, where 
no administrator or executor has been appointed, the county 
judge shall be entitled to receive fees of $10.00.” 


In all cases as provided in 33-120, R. S. 1943, the county judge 
may require the party for whom the service is rendered to pay the 
fees in advance or give security for the same. However, if the matter 
goes to a point that an appraiser is named and performs services, his 
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fee may be allowed even though no tax may be derived from the 
particular estate. Section 77-2024, R. S. 1943, provides that such fees 
may be paid from any funds on hand on account of inheritance tax. 
See Opinion of Attorney General, Vol. 2, page 327, 1947. 


The question in the second paragraph of your letter states that 
you assume the tax would be based upon our laws of descent as though 
the deceased had died intestate. We have investigated the statutes 
and the general law in this regard, and it is our opinion that since 
this is an inheritance tax the amount of the tax should be measured 
by the value of the property which is received by the individual. 
Section 230, 28 Am. Jur. 116, reads as follows: 


“In the case of an inheritance, not an estate, tax—that is, 
a tax on the right to receive—the amount of the tax is meas- 
ured by the value of the property to which the right attaches, 
each person being taxed only on the beneficial interest which 
he is entitled to receive. Such a tax is computed not on the 
aggregate valuation of the whole estate of the decedent con- 
sidered as the unit for taxation, but on the value of the sepa- 
rate interests into which it is divided.” 


Our statute, Section 77-2004, provides that: 


“When the beneficial interest to any property * * * shall 
pass to * * * any widow * * * the rate of tax shall be one 
dollar on every one hundred dollars, or fractional part thereof, 
of the clear market value of the property in excess of ten 
thousand dollars received by each person.” 


Section 77-2006, R. S. Supp. 1947, includes in transfers upon 
which an inheritance tax is assessed, those made by the device of joint 
tenancy deeds. It is our opinion that the joint tenancy deed, as effec- 
tive to pass the entire estate to the surviving joint tenant as would 
have been a will, is such a transfer that one exemption only attaches 
when the transfer is to one surviving tenant only. 


December 28, 1948 
DEPENDENT CHILDREN 


Residence of Children Same as That of Parents— 
Liability of County for Care 


Mr. W. H. Line 
Sherman County Attorney 
Loup City, Nebraska 


Dear Mr. Line: 
You write: 


“Mrs. X and five minor children were residents of and 
lived in Sherman County from June 1, 1944, to July 1, 1946, 
when they went to Pennsylvania. 


“On October 24, 1946, they were returned to Sherman _ 
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County and placed on Aid to Dependent Children. 


“On July 1, 1947, they went to McCook, Nebraska, and 
from there went to Cheyenne, Wyoming, on September 1, 
1947, where they now are and have been continuously, except 
for three weeks from December 12, 1947 to January 11, 1948. 


“On December 12, 1947 she and the children, against her 
will, were sent to McCook by the Police Department of Chey- 
enne, and remained in McCook three weeks, after which they 
again returned to Cheyenne. During this three week period 
they were given some assistance from Sherman County Direct 
Relief Funds. 


“Assistance from Aid to Dependent Children was discon- 
tinued in May, 1948 because she was working and had suffi- 
cient income to cover her needs. The father deserted the 
family in 1946. 


“On September 28, 1948, she was jailed in Cheyenne 
charged with neglect and child desertion and is still in jail. 
The children were taken away from her and their custody 
given to the Laramie County Board of Commissioners. Since 
that time the Laramie County Welfare Department has been 
trying to get Sherman County to admit that they are residents 
of Sherman County and to authorize the return of the children 
to Sherman County. 


“The Sherman County Assistance Director has letters from 
her stating that it is her intent to become a resident of 
Wyoming, and the family has now been absent from Sherman 
County for seventeen months. 


“Please give me your opinion as to whether Sherman 
County is correct in refusing to authorize their return and 
in refusing to assume any responsibility for them.” 


The residence of a minor child is the same as that of its parents 
or of its natural or legal guardian. 17 Am. Jur. 625, Sec. 57. In the 
case you describe it would appear that the residence of the minor 
children is the same as that of the mother. 17 Am. Jur. 628, Sec. 62. 


According to your statement of facts, this mother and children 
last resided in Sherman County in June, 1947, and on July 1, 1947 went 
to McCook, Nebraska. On September 1, 1947, the family moved to 
Cheyenne, Wyoming, and have been there ever since except for the 
three weeks in December, 1947, when they were compelled by the 
Cheyenne police to return to McCook. The mother and family have 
actually lived in Cheyenne, Wyoming, since September 1, 1947, and 
are living there at this time. 


The mother has expressed in writing her intention to become a 
resident of Wyoming. It is presumed that such household goods and 
personal effects as they may have are in their possession in Cheyenne, 
Wyoming, and that they are not at this time maintaining, or attempt- 
ing to maintain a residence in Sherman County or in McCook, or in 
any place other than Cheyenne, Wyoming. Under such circumstances 
we believe the law is clear that the legal residence of this family is in 
Cheyenne, Wyoming, and that Sherman County is fully justified in 
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refusing to assume responsibility for these children as neglected or 
dependent children. See Adams County v. Burleigh County, 69 N. D. 
780, 291 N. W. 281; City of Enderlin v. Pontiac Township, (N. D.) 242 
N. W. 117; 41 Am. Jur. 700, Sec. 26. 


December 31, 1948 
INTOXICATION 


Financial Responsibility After Drunken Driving Conviction; Right 
of Motor Vehicle Division to Hold License After Court Suspension 


Mr. F. H. Klietsch, Director 

Motor Vehicle Division 

Department of Roads and Irrigation 
State House 

Lincoln, Nebraska 


Dear Sir: 
We have your request for our opinion in the following words: 


“Section 39-727 provides for the penalties for drunken 
driving and section 60-524 and section 60-525 provide, under 
the financial responsibility act, that proof of financial respon- 
sibility must be furnished for a period of three years after 
such conviction. 


“We would therefore request your opinion as to whether 
or not it is the duty of this Department to demand that proof 
of financial responsibility be furnished under section 60-524 
and section 60-525 even though the period of suspension or- 
dered by the court has been terminated. Further, can the De- 
partment, under section 60-524 and section 60-525 retain the 
operator’s license of the person suspended or revoked by a 
court in the Department files until such time as proof of 
financial responsibility is furnished.” 


Section 39-727, R. S. 1947 Supp., provides for the penalties for 
driving a motor vehicle while under the influence of alcoholic liquor 
or any drugs and among its penal provisions provides that the in- 
dividual shall be ordered by the court not to drive any motor vehicle 
for a period of time therein provided. Section 60-424, R. S. 1943, 
provides that whenever a penalty such as that mentioned in section 
39-727 shall be imposed by a court, the director shall forthwith revoke 
the license of any operator upon receiving a certified copy of the 
judgment and it expressly provides that the period of revocation by 
the director shall be a period corresponding with the period during 
which the operator has been ordered not to drive his ear. So far as 
material here we quote section 60-424: 


“The director shall forthwith revoke the license of any 
operator upon receiving a certified copy of the judgment of 
such operator’s conviction of any of the following offenses, 
when such conviction becomes final: (1) Manslaughter re- 
sulting from the operation of a motor vehicle; (2) driving a 
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motor vehicle while under the influence of alcoholic liquor or 
any drug, as provided in city or village ordinances, or in sec- 
tion 39-727; Provided, the period of revocation shall, in each 
case, correspond with the period that is determined by the 
court; Pad 


The foregoing provisions of the law apply and are to be applied 
without regard to the financial worth or the financial responsibility of 
the operator; that is, the court orders an individual not to drive his 
ear for a certain period and when this order is entered by reason of 
“drunken driving”, the director must revoke the operator’s license for 
the exact period determined by the court. 


However, the sections mentioned in your letter, sections 60-524 
and 525, R. S. 1947 Supp., provide that when the department under any 
law of this state suspends or revokes the license it shall also suspend 
the registration for the motor vehicle and shall not thereafter renew 
such license until proof of financial responsibility shall have been 
given. Such proof shall be maintained for three years. We quote 
the sections in full: 


“Whenever the department, under any law of this state, 
suspends or revokes the license of any person upon receiving 
record of a conviction or a forfeiture of bail, the department 
shall also suspend the registration for the motor vehicle in- 
volved and registered in the name of such person, except that 
it shall not suspend such registration, unless otherwise re- 
quired by law, if such person has previously given or shall 
immediately give and shall maintain for three years proof 
of financial responsibility with respect to the motor vehicle 
involved and registered in the name of such person. When- 
ever a person whose license has been suspended or revoked and 
he thas been committed to or incarcerated in a state institu- 
tion, penal or otherwise, for a period of longer than one year, 
such person shall be entitled to have his operator’s license re- 
stored to him upon his release from the institution by passing a 
satisfactory examination for obtaining an operator’s license.” 
Sec. 60-524, R. S. 1947 Supp. 


“Such license and registration shall remain suspended or 
revoked and shall not at any time thereafter be renewed nor 
shall any license be thereafter issued to such person, nor shall 
any motor vehicle be thereafter registered in the name of such 
person until permitted under the motor vehicle laws of this 
state and not then unless and until he shall give and shall 
maintain for three years proof of financial responsibility.” 
Sec. 60-525, R. S. 1947 Supp. 


An analysis of the sections above mentioned indicates that in 
the motor vehicle safety responsibility act the Legislature has desig- 
nated as a class of persons of whom it shall be required that financial 
responsibility be demonstrated those persons who at any time shall 
have been convicted of drunken driving and who shall have had their 
license suspended or revoked by the department therefor. It does not 
matter that the individual was at the time of his sentence ordered to 
refrain from driving for a brief period, possibly 30 days. If the de- 
partment revoked his license for such period as it is bound to do under 
section 60-424 it may not then thereafter reissue or renew such license 
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until financial responsibility shall have been established and it may 
require a continuing demonstration of such responsibility for three 
years thereafter. In our opinion the department may retain any 
license papers or evidences of the license privilege in its possession 
until financial responsibility is furnished and may decline to deliver 
them to the individual in whose name they were first issued. 


January 6, 1949 
COUNTY HOSPITAL 


Financing Improvements for Addition to and Equipment 
of Acquired County Hospital 


Mr. Charles A. Chappell, County Attorney, Minden: 


In the light of our opinions to you, May 11, 1948, and June 21, 
1948,in respect of financing the construction or acquisition of a 
county community hospital by an issue of bonds, you inquire, fur- 
ther, whether the county board, having issued bonds in the sum 
of $75,000.00 pursuant to the power granted in Sec. 23-343, R. S. 
Supp. 1947, of which amount $37,500.00 was used for acquisition of 
an existing, privately owned hospital, may again under the same 
statutory provision submit to the voters a proposition to issue bonds 
in an amount which, added to the balance of unexpended proceeds 
of the first issue, will be sufficient to finance the cost of improve- 
ments for addition to and equipment of the acquired hospital. You 
say that the question submitted, in the first bond issue, was in the 
language of the statute, “* * * for the construction or acquisition 
of a county community hospital and suitable equipment for the 
same * * ” (emphasis supplied), and that what was intended, and 
contemplated, was the acquisition of an existing but inadequate 
institution and construction of improvements and additions thereto, 
the $75,000.00 bond issue being deemed adequate, at that time, to 
finance the total anticipated cost of acquisition, construction, and 
equipment. 


Not infrequently it is the case, as it is for some school districts, 
municipalities, and counties, that construction of a public building 
has been proposed. Bonds for a specific amount have been ap- 
proved by the voters, issued, and sold, and the proceeds, added to 
other funds available, are insufficient to pay for the structure and 
equipment which was intended to be obtained. In our opinion of 
October 1, 1947, Report of Attorney General 1947-1948, p. 291, re- 
lating to a county community hospital, we said: 


“If it becomes necessary to issue and sell additional 
bonds, we believe the same procedure should be followed 
as in the first instance, that is, the provisions of Section 
23-343, R. S. Supp. 1945, should be followed. * * *.” 


That statement is to be read in the light of the facts there 
under consideration, i.e. no construction or acquisition had occurred 
and the county board hesitated to proceed, knowing or apprehend- 
ing that the yield of the bond issue was inadequate in amount. 


Consideration of county community hospital legislation, Sec. 
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23-343, R. S. 1943 (26-748, C. S. 1929, as amended in 1937), and 
what are now Secs. 23-343 to 23-343.13, inclusive, R. S. Supp. 1947, 
discloses a legislative intention to promote the establishment of 
hospitals, and to accomplish this purpose the power to issue bonds, 
with certain limitations, is granted to a county board. There is 
no limitation upon the amount which may be issued, initially, for 
construction or acquisition. Once the hospital has been constructed 
or acquired, the power to issue more bonds is subject, first, to a 
condition precedent: that the board of trustees shall determine the 
neccessity for improvements and additions, which decision is to be 
ratified by the county board; and second, to a limitation of power, 
that is expressed in Sec. 23-343.07: 


“* * * Such bonds shall not exceed the amount author- 
ized for improvements, additions or equipment in section 
23-343.03. * * *” 


Sec. 23-343.03 provides that “* * * no such improvement or 
addition thereto shall most more than fifty per cent of the cost 
of the original county community hospital building or building and 
equipment * * *,” 


It will be apparent at once that authority did lie with the 
county board to determine in the first instance whether a hospital 
should be constructed or should be purchased, by acquisition within 
the meaning of the statute, but authority did not lie with it, 
simultaneously, prior to appointment of a board of trustees, to de- 
termine that additions or improvements thereto should be made 
and what such additions or improvements should cost, if it elected 
to proceed by acquisition rather than by construction. Having 
elected to acquire, having issued the bonds, the board is now bound, 
has taken a position from which it cannot retreat nor can it mend 
its hold. It has exercised the power granted by the statute, ex- 
hausted its jurisdiction to order an election at which there could be 
submitted a proposition to issue bonds in supplemental amount, un- 
der the provisions of Sec. 23-343. 


What power remains is that granted to it by Sec. 23-343.07, as 
limited by Sec. 23-343.03, to issue bonds in an amount not in excess 
of fifty per cent of the cost of the original county community hospital. 
Your cost is $37,500.00, and the additional amount which may be 
issued is $18,750.00. 


You ask, further, whether any other statute authorizes an issue 
of bonds the proceeds of which may be devoted to hospital pur- 
poses. We think not. The county community hospital legislation 
unmistakably evidences an intention by the Legislature to limit the 
amount of money which may be raised by issuance of bonds for the 
specific purpose of constructing, acquiring, and remodeling and 
equipping a hospital. The fifty per cent limitation expressed in 
Sec. 23-343.03 goes even farther than an issue of bonds and reaches 
to improvements which are financed by money derived from a tax 
levy, from revenues of the hospital, from gifts, grants, bequests, 
or devises. No doubt a gift, devise, bequest, or grant may con- 
stitute a sum adequate to finance the cost of an addition and 
its equipment, but if such sum, so received, must be supplemented 
by money derived from a levy of taxes or an issue of bonds, then 
the limitation so expressed controls, the Legislature having mani- 
fested its intention to place a ceiling on expenditures of public 
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funds in Sec. 23-343.03, referring the limitation in Sec. 23-343.10 
as well. In short, where the financing of improvements and ad- 
ditions must be, in whole or in part, by any issue of bonds or by 
levy of taxes, then the limitations prescribed are controlling. 


It would appear that, the voters having approved the $75,000.00 
issue, of which $37,500.00 remains unexpended, the position taken 
in our opinion of June 21, 1948, must be adhered to. 


January 6, 1949 
INSURANCE 


Premium Tax Laws—Retaliatory Tax Paid bv Foreign Insurance 
Compeny Doing Business in Nebraska 


Mr. Bernard R. Stone, Director of Insurance, Capitol Building, 
Lincoln; 


You request our opinion as follows: 


“Your opinion is requested on the interpretation of the 
premium tax laws of the State of Nebraska. The applicable 
statutes are Sections 77-903, 77-906, and 44-150, Revised 
Statutes of Nebraska, 1943. 


“The specific problem has been raised by an insurance 
corporation incorporated in the State of Deleware and ad- 
mitted in the State of Nebraska for the purpose of doing 
both Casualty and Workmen’s Compensation insurance busi- 
ness. In 1945, 1946 and 1947 this particular company, the 
Saint Paul-Mercury Indemnity Company, has reported in 
its annual statement both Workmen’s Compensation business 
and general Casualty business in this State. Under the laws 
of Deleware, a like Nebraska company would be taxed 4% 
of its premium income on that part of the total premiums 
received from Workmen’s Compensation insurance. (Chapter 
175, Sections 51 to 59, Insurance Laws of the State of Dele- 
ware, 1940). The same Nebraska company would be taxed 
1 3/4% of that portion of its premium income derived from 
Casualty insurance other than Workmen’s Compensation. 
(Chapter 6, 87. Section 53, Insurance Laws of the State 
of Deleware, 1940). 


“The statutes of Nebraska direct the taxation of a foreign 
insurance company at the rate of 2% of their premium 
income, both from Workmen’s Compensation business and 
Casualty insurance business. It is well to note at this point 
that Deleware repealed its retaliatory statute, similar to our 
Section 44-150, during the 1945 Legislaive session. (See 
Deleware House Bill 104, 1945). 


“The specific questions is: Does Section 44-150 con- 
template retaliation on the taxes levied on specific divisible 
lines of insurance or does the statute contemplate retaliation 
on the total tax levied, without regard to the several tax rates 
used in computing the total?” 


You further call our attention to an opinion given by this office 
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under date of April 8, 1946, to Mr. Matzke, then Director of Insurance, 
in which we expressed the view that Nebraska should impose a 
tax of 4% on premiums for Workmen’s Compensation insurance sold 
in Nebraska by the Deleware Company, and 2% on all other in- 
surance sold by this company in Nebraska. The company has vigor- 
ously protested this ruling and you are asking us to reconsider our 
opinion. 


After further consideration of the matter, we conclude that 
our former opinion should be modified. 


The rule appears to prevail generally that retaliatory statutes, 
such as Section 44-150 R. S. 1943, are penal in nature and must 
be strictly construed. 29 Am. Jur. 76, Sec. 40; 44 C. J. S. 560, Sec. 
76. 


Our attention has been called to several cases in which facts 
very similar to the situation described by you have been presented 
to the courts, and the courts have uniformly held that the re- 
taliatory tax statute had been complied with when the foreign 
insurance company paid an amount equal to the total tax payable 
by foreign companies in its home state on the same volume of 
business. See Life & Casualty Co. v. Coleman, 233 Ky. 350, 25 S. 
W. 2d 748; Bankers Life Co. v. Richardson, 192 Cal. 113, 218 Pac. 
586; Union Central Life Ins. Co. v. Lowe, 349 Ill. 464, 182 N. E. 
611; Cochrane v. Bankers Life Co. 30 F. 2d 918; Pacific Mutual 
Life Ins. Co. v. Lowe, 354 Ill. 398, 188 N. E. 436, 91 A. L. R. 788. 


It is our conclusion that a Deleware insurance company must, 
in any event, pay two per cent of its premium income in all busi- 
ness done in Nebraska, as required by Sections 77-903 and 177-906, 
R. S. 1943. If it appears that a Nebraska company doing business 
in Deleware would have to pay to Deleware a greater amount on 
the same volume of business than is produced by Nebraska’s flat 
rate of two per cent, by reason of Deleware’s 4% tax on Workmen’s 
Insurance premiums, then the Deleware Company must pay such 
greater amount to Nebraska. 


Referring to the illustrations contained in your letter: If the 
Nebraska 2% tax on the Deleware Company’s business amounts to 
$8,468.35, but Deleware’s tax on the same business amounts to 
$9,454.82, then Nebraska should charge the Deleware Company the 
sum of $9,454.82. Nebraska should not, however, charge at the rate 
of 4% on Workmen’s Compensation premiums if, by doing so, the 
Deleware Company is thereby required to pay a greater amount 
than is produced by our own 2% tax and also a greater amount 
than Deleware would exact from a Nebraska company for the 
same business if transacted in Deleware. 


The Deleware Company should pay either the Nebraska 2% 
flat rate or the Deleware rate on the same business, whichever 
produces the greater amount. 


January 8, 1949 
FOODS 


“Ice Milk” Served in Public Place as an Ingredient 
in Food or Drink 


Mr. Rufus M. Howard, Director, Department of Agriculture and In- 
speciton, State House, Lincoln: 


You inquire whether any person, lawfully, may furnish to the 
public for immediate consumption, as an ingredient of a food or 
drink which is itself sold, “ice milk,” as that product is defined in 
Sec. 81-218.06, R. S. Supp. 1947, where, of necessity, the ice milk 
cannot be contained in a package upon which is conspicuously printed 
the words “Ice Milk” as provided in Sec. 81-223, R. S. 1943. 


There is no doubt that the state has the power to enact laws 
which are designed to prevent fraud and deception in the sale of ice 
cream and of dairy products made in the semblance of ice cream. 
State v. McCosh, 134 Neb. 780, 279 N. W. 775. Examination of Secs. 
81-218.06 and 81-218.04, R. S. Supp. 1947, the one defining “ice milk” 
and the other “ice cream,” discloses that the two products have pre- 
cisely the same ingredients, although the manner of manufacture 
may vary, but that lesser proportions of milk fats and milk solids 
are to be contained in ice milk. It follows, therefore, that the Legis- 
lature, if it is of the opinion that fraud and deception in the sale of 
ice cream can be accomplished by the substitution therefor of ice 
milk, may attach to the sale of ice milk such reasonable require- 
ments and conditions as do not prohibit, in fact and in law, the sale 
and use of an otherwise wholesome food. Carolene Products Co. v. 
Banning, 131 Neb. 429, 268 N. W. 313; Thorin v. Burks, 146 Neb. 94, 
18 N. W. 2d 664. 


While See 81- 218. 10, R. S. Supp. 1947, clearly affirms a legislative 
determination that ‘ice milk” is not an “imitation ice cream,” still 
it would be possible to offer, expose for sale, and to sell ice milk 
as a substitution for ice cream if it were not for the conditional pro- 
hibition set forth in Sec. 81-223. 


Sec. 81-223 was enacted for the benefit of the consumer of food 
and food products of which, basically, milk is the primary constitu- 
ent. The consumer is entitled to be informed that he is buying a 
food or drink which contains ice cream or ice milk, just as in 
Armour & Co. v. Bird, 159 Mich. 1, 123 N. W. 580, he was entitled 
to know whether he was purchasing sausage mixed with cereal or 
without that ingredient. In that case the court held that the sale 
at retail of small amounts of a food product from an original, larger 
package which was properly labeled was unlawuful unless the sale 
of the smaller amounts was in a package likewise so labeled. 


The statute does not aim at prevention of the use of ice milk, 
but by defining it as a product distinct from other food products, 
of which milk is the primary constituent, intends that it shall not 
be sold under such circumstances as to make it impossible for the 
consumer to know that he is buying it when in fact he intends 
to buy a different product. Thus the Legislature has prescribed, 
for the protection of the consumer, the manner in which ice milk 
may be sold or exposed for sale, in order that it shall not be sold 
or exposed for sale as ice cream or any other frozen food defined 
in Secs, 81-218 to 81-218.10, R. S. Supp. 1947. 
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We do not find in the Carolene Products or the Thorin cases, 
supra, any intimation by the court that a reasonable limitation 
upon, or regulation of, the sale or use of ice milk as provided in 
Sec. 81-222, is beyond the power of the Legislature. 


Does it follow, then, that the furnishing of ice milk as an in- 
gredient of other foods or drinks, served to the public at retail for 
immediate consumption, is within the prohibition declared in the 
statute? The Armour & Co. case, supra, ‘would appear to indicate 
that it is, by parity of reasoning. Whether, in general, a statute 
regulating the sale or exposure to sale of a wholesome food product 
may be construed to extend to instances of the “furnishing” of the 
particular item of food where it is the ingredient of a meal or of 
another food or drink is a nice question, but we do not reach an 
opinion on this general question for the reasons hereinafter stated. 


Decisions relating to alcoholic liquors are to be separately con- 
sidered and are not in point, since prohibitory and regulatory legis- 
lation of a special character is involved, and the dispensing and 
sale of alcoholic liquors is universally recognized in all civilized 
countries as a subject matter wholly within the power of government 
to prohine or regulate upon such conditions, arbitrary or not, as 
it sees fit. 


Examination of decisions of the various courts of last resort in 
jurisdictions other than Nebraska discloses that a majority of the 
courts consistently have held that there is no “sale” but rather 
a “service” of food, food products, and drinks in public places where 
food and drink is served for immediate consumption—alcoholic li- 
quors excepted, as stated above. Cf., Nisky v. Childs Company, 103 
N. J. L. 464, 1385 A. 805, 50 A. L. R. 227, and Cushing v. Rodman, 
65 App. D. C. 258, 82 F. 2d 864, 104 A. L. R. 1023. 


It is true that courts which have adopted this distinction have 
done so in litigation between private persons where damages are 
sought to be recovered for the serving of contaminated foods or 
drinks, but there are jurisdictions where the Legislature has enacted 
laws which are intended to reach the furnishing or serving of 
specific food products the sale of which is otherwise regulated. 


It does not appear that the Nebraska Supreme Court has ruled 
directly on this point in relation to a regulatory pure foods statute. 
In the case of State v. McCosh, supra, the defendant was charged 
with the offense of having in possession with intent to sell, not 
the sale of, an adulterated dairy product made in the semblance 
of ice cream. No question was, and none could be, raised concerning 
the distinction between a service and a sale. The court in its 
opinion uses the following language: 


«“* * * which he sells to his patrons in the drug store 
* RD 
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in describing the actions of the defendant, a druggist who, undoubt- 
edly, dispensed the product for consumption on and off the premises. 
But this case does not involve the use of a dairy product as an 
ingredient of a food or drink. 


It may appear that a too fine distinction is being drawn between 
the act of dispensing ice milk in bulk and as an ingredient of a 
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malted milk or similar concoction. No statute defines what is a 
malted milk as that concoction is served in eating places, and the 
concocting of it and of other mixed drinks of a similar nature with 
ice milk, a wholesome food product, as an ingredient, is nowhere 
prohibited or regulated. 


The similarity of the case of ice milk to that of oleomargarine 
is striking and, we think, significant, and we are not without a 
guide to follow. The Legislature, in Sec. 81-289, R. S. 1943, has 
definitely recognized the distinction between a “sale” and a “service” 
of a specific food product as the ingredient of another food or of 
a meal which is served to the public for immediate consumption. 
That section specifically requires that a notice be distinctly dis- 
played when imitation butter or imitation cheese is served in a 
public place. Thus the Legislature, of necessity, adopted the “service” 
rather than the “sale” point of view in respect of oleomargarine. 


Subsection (2) of Sec. 81-205, R. S. 1943, taken with Sec. 81- 
214, R. S. 19438, may be read as follows: 


“For the purposes of sections 81-206 to 81-228, an article 
shall be deemed to be adulterated: 
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“(2) In the case of ice cream or dairy products (if it 
is) made in the semblance of ice cream (and is) not manu- 
factured or sold in compliance with the provisions of sections 
* * * 81-218 to 81-228. * * *.” 


Ice milk undoubtedly is a dairy product made in the semblance 
of ice cream within the meaning of the foregoing section. When, 
however, it is served as an ingredient of another food or drink for 
immediate consumption in a public place, it is our opinion that 
there is involved a “service” rather than a “sale”. 


We are constrained to hold, therefore, that the provisions of 
Secs. 81-223 and 81-205(2) are not broad enough to reach the case 
of a serving in a public eating place, for immediate consumption, 
of fh food product or drink which contains, as an ingredient, ice 
milk. 


Even if it subsequently be the case that the Nebraska Supreme 
Court shall rule directly that a service of food or drink is a sale 
within the meaning of the pure food laws, still in the light of the 
reasoning of the court in the Carolene Products case we think that 
the Legislature cannot prohibit the use of ice milk as an ingredient 
of foods or drinks, which are not statutorily defined, and which are 
dispensed or served for immediate consumption in public eating 
places, but that it properly may, as in the case of oleomargarine, 
provide that public notice be given of the fact that ice milk is being 
used as an ingredient of mixed drinks, or will be served as a choice 
of a substitute for ice cream as is the case with sherbets and ices 
and other frozen desserts. 


The Legislature, not having regulated the serving of ice milk 
as an ingredient of a food or drink nor prohibited such use unless 
notice thereof be given, cannot be taken to have authorized the 
Department of Agriculture and Inspection to accomplish that purpose, 
indirectly, by adoption and promulgation of a rule or regulation 
under the provisions of Sec. 81-226, R. S. 1943. 


January 10, 1949 
TOWNSHIPS 


No Qualified Officers Available — Authority of County Board 
to Annex Township to One Adjoining 


Mr. James R. Kelly, County Attorney, Broken Bow: 


You inquire whether the county board may, under the authority 
of Sec. 23-226, R. S. 1943, annex township B to an adjoining town- 
ship where the situation in respect of township officers is as follows: 
At the November, 1948, general election there were elected to town- 
ship offices three persons, rural mail carriers by occupation, who, it 
is alleged, are forbidden by Federal Civil Service rules to qualify 
and perform the duties of the respective offices, and it is anticipated 
that no persons will be found who would qualify, if appointed. 


The power to act under Sec. 23-226 cannot be invoked by the 
county board for the reason that township B “has neither neglected 
nor refused to organize and elect officers at the time fixed by law” 
within the meaning of Sec. 23-225, R. S. 1943. State v. Forney, 21 
Neb. 223, 31 N. W. 802. 


If the three persons duly elected by the voters have failed to 
qualify in accordance with the provisions of Secs, 23-242 and 23-243, 
then those persons who held the offices prior to January 6, 1949, are 
de jure incumbents within the meaning of Sec, 23-244 unless they 
have failed to qualify again as provided in Sec. 11-117, R. S. 1943, 
and Sec. 23-242. Their neglect to qualify again may be deemed a 
refusal to act, and a vacancy in each office thereupon arises. State 
v. Weber, 124 Neb. 84, 245 N. W. 407. These vacancies may be filled 
under the authority of Sec. 32-1605, R. S. 1943, State v. Lansing, 46 
Neb. 514, 64 N. W. 1104, and the appointing officer, if there be no town 
clerk, is the county clerk. If the county clerk be unable to find per- 
sons who will qualify, if appointed, then Sec. 23-231, R. S. 1943, pro- 
vides for the filling of the vacancies by the electors, Cherigelves, at 
a special town meeting. 


It is to be understood, cf. Opinions of Attorney General, 1939- 
1942, p. 794, that we do not rule that rural mail carriers are disqualified 
to hold township offices. 


January 10, 1949 
LEGISLATURE 
Appointment to Fill Vacancy — Necessity for Confirmation 


Hon. Wm. A. Metzger, Senator, Legislative Chamber, State House, 
Lincoln: 


You have requested an opinion of this office as to the law govern- 
ing the appointment, by the Governor, to fill a vacancy in the member- 
ship of the Legislature and particularly as to the necessity of a con- 
firmation of such appointement. 


Art. III, Sec. 23, Const. of Nebr. provides as follows: 
“All offices created by this Constitution shall become va- 
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cant by the death of the incumbent, by removal from the 
State, resignation, conviction of a felony, impeachment, or 
becoming of unsound mind. And the Legislature shall pro- 
vide by general law for the filling of such vacancy, when no 
provision is made for that purpose in this constitution.” 


By general law the Legislature provided for the filling of a 
vacancy in its membership. Sec. 32-1607, R. S. 1943 provides in part 
as follows: 


«“* * * Whenever any vacancy exists in the Legislature 
at the time the Legislature convenes or is in session, the 
Governor shall, after notice that said vacancy has occurred, 
appoint a successor to fill the said vacancy. The Governor 
shall transmit said appointment to the Secretary of State 
who shall certify the same to such successor and to the Legis- 
lature. * * *” 


Sec. 32-1608, R. S. 1943 provides as follows: 


“Appointments under the provisions of sections 32-1605 
to 32-1607 shall be in writing and continue until the next 
election at which the vacancy can be filled, and until a suc- 
cessor is elected and qualified, and be filed with the Secretary 
of State or proper township clerk, or proper county clerk, 
respectively.” 


In the case of State, ex rel. Easterling v. Rankin, 33 Neb. 266, 
49 N. W. 1121, our Supreme Court said: 


«ss * * The law-makers having specially provided the 
method of filling vacancies in said office, the only conclusion 
we can reach is that it is exclusive of all others.” 


The person appointed must have the qualifications of an elector 
and have resided in the legislative district for a period of one year 
next before his appointment. Art. III, Sec. 8, Const. of Neb. 


We find no requirement that the appointment to fill a vacancy 
in the membership of the Legislature be confirmed by the Legis- 
lature, the requirement of confirmation applies only to those appointive 
offices in the executive branch of the state government. 


January 13, 1949 
NOTARY PUBLIC 


Oath on State Voucher — Necessity of Signature in Presence 
of Officer with Seal 


Hon. Wayne O. Reed, Superintendent of Public Instruction, State 
House, Lincoln: 


Attention Mr. F. B. Decker, Director of Administration. 


You inquire whether, in respect of a voucher which your depart- 
ment approves for submission to the Auditor of Public Accounts to 
be audited, settled, and allowed for payment of a claim to the Treas- 
urer of the United States, you may execute the jurat by affixing 
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thereto the signature and seal of a notary in your office, the voucher, 
itself, being executed by some person or official having authority to 
make the claim for and in behalf of the United States, which latter 
person neither subscribes nor swears to the oath in the presence of 
the notary. 


The answer is no, notwithstanding the fact that your office, 
in approving the voucher, has full knowledge of the facts which under- 
lie and support the claim. 


Sec. 77-2415, R. S. 1943, requires: 


“The oath or affirmation shall be complete in every in- 

stance, and the claimant, his agent or attorney shall sub- 

scribe and swear to the claim as provided in section 77-2414, 

and it shall be acknowledged by an officer having a seal.” 

ef Sec. 77-2414, R. S. 1943, sets forth the language and form of 
the oath. 


The Auditor may properly decline to audit a claim presented 
in the form which you suggest, even though it be understood that 
the purpose is to expedite the auditing of the voucher so as to accomp- 
lish delivery of a warrant in order to obtain surplus assets which 
cost the State of Nebraska nothing other than the amount involved 
in the claim which is for transportation charges only. 


So much of Sec. 77-2415 which requires that the oath shall be 
acknowledged by an officer having a seal may, in the light of Sec. 
76-227, R. S. 1943, be considered to be satisfied and complied with, 
if the case be that the oath of the person making the claim for the 
United States is, of necessity, to be taken before a duly commissioned 
officer of the Army, Navy, Marine Corps, Coast Guard, or any other 
component part of the armed forces. 


Sec. 76-227 evidences a legislative intention to take cognizance 
of the fact that obstacles to the execution of legal instruments are 
to be obviated in cases where the person executing the instrument 
is able to appear only before an officer of the armed forces to take 
an oath in connection therewith. Sec. 76-227, as appears from its 
history, is not limited in its scope to instruments which affect title 
to real estate, but is applicable to the case of any instrument, and 
the section contains a legislative recognition of the fact that the 
officers therein mentioned do not have official seals. 


We are of the opinion, therefore, that the oath on the voucher 
must be subscribed and sworn to in the presence of the person or 
official who executes the jurat, and that such person may be a com- 
missioned officer of the armed forces of the United States. 


January 13, 1949 
MOTOR VEHICLE TAXES 


Constitutionality of Substituting Flat Fee for Personal Property 
Assessment of Automobiles 


Mr. F. H. Klietsch, Director ,Motor Vehicle Division, Department of 
Roads and Irrigation, State House, Lincoln: 
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We have your request for our opinion in the following words: 


“Under the present taxing system, motor vehicles are 
taxed the same as real or personal property and the same 
levy is applied and the registration on different classifications 
of such vehicles is in addition to this tax. 


“We quote from the Constitution of the State of Ne- 
braska, article eight, section one, ‘The necessary revenue of 
the state and its governmental subdivisions shall be raised 
by taxation in such manner as the Legislature may direct; 
but taxes shall be levied by valuation uniformly and pro- 
portionately upon all tangible property and franchises, and 
taxes uniform as to class may be levied by valuation upon all 
other property. Taxes, other than property taxes, may be 
authorized by law. Existing revenue laws shall continue in 
effect until changed by the Legislature.’ 


“We would therefore request your opinion as to whether 
or not under section one of article eight of the Constitution 
the Legislature would have in its power to enact legislation 
providing for the payment of a flat fee which will be uniform 
within the state and will include registration and taxes on 
different models of cars without an amendment to the Con- 
stitution of the State of Nebraska.” 


Although you do not submit the specific wording of any bill which 
would be contemplated, we assume that you refer to those types of 
enactments adopted in many states which provide for the flat fee 
based on list prices or gross weight as the sole and single tax and 
which exempt motor vehicles after payment thereof from all other 
property taxes. 


The Constitution of Nebraska, besides the section quoted in your 
letter, contains also Article VIII, Section 2, which provides for certain 
exemptions from taxation and which thereafter provides, “No property 
shall be exempt from taxation except as provided in this section.” 


It may be first stated that our court has always regarded the 
constitutional taxing provisions as a_ limitation upon the authority 
of the Legislature to tax, (State v. Cheyenne County, 127 Neb. 619, 
256 N. W. 67; Shultz v. County of Dixon, 134 Neb. 549, 279 N. W. 179) 
and in numerous cases the strict application of the constitutional lim- 
itation has been adhered to. (Crete Mills v. Nebraska State Board 
of Agriculture, 132 Neb. 244, 271 N. W. 684; Homan v. Board of Equal- 
ization, 141 Neb. 400, 3 N. W. 2d 650; State Bank of Omaha v. Endres, 
109 Neb. 753, 192 N. W. 322). The foregoing constitutional provisions 
may be said generally to provide that taxes must be uniformly levied 
by valuation upon all tangible property. There can be no doubt that 
motor vehicles are included in the definition of tangible property 
whatever peculiar incidents of such status they possess. There can 
also be little doubt that the schedule propounded under laws of the 
type here involved adopts a method different from that now applied 
to personal or real property, to wit: a manufacture’s list price, or a 
gross weight or similar arbitrary basis for each automobile regardless 
of its actual condition or value. (Words & Phrases, Perm. Ed. Vol. 
41, p. 101.) 


We have made extensive examination of the statutes and the 
constitutions of the various states wherein motor vehicles have been 
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successfully made subject to excise or ad valorem taxes collected 
at the time of registration upon schedules or specific legislative tables 
of values and then exempted from the normal property taxes. In 
none of the cases where this was successfully done do we find the 
power to tax limited by a provision as broad as those of our Con- 
stitution. 


The State of Colorado under a somewhat similar yet less re- 
strictive constitutional arrangement attempted in 1933 to enact a tax 
on motor vehicles in the form which you suggest. The law was held 
unconstitutional in 1935 by the Supreme Court of Colorado in case 
entitled Walker v. Bedford, 93 Colo. 400, 26 P. 2d 1051. Thereafter in 
Colorado an amendment to the constitution was adopted and the type 
of motor vehicle tax proposed in your letter was enacted. 


The State of South Dakota has the same form of tax but its 
constitution requires no uniformity in the taxation of all tangible 
property as does ours. The constitution of Michigan under which 
valid taxation of this type has been substituted for property taxes 
differs from the Nebraska Constitution to such extent that the ap- 
proval of laws there cannot be said to be indicative of the constitution- 
ality of such a law here. The Supreme Court of North Dakota in 
the case of State v. Wetz, 196 N. W. 835, 5 A. L. R. 759, held that 
under an amendment of their constitution the tax was valid and 
that the county assessors could not be required to assess automobiles 
taxed thereunder upon the regular property tax. However, the 
court, after basing its decision upon an interpretation of the taxing 
authority contained in a constitutional amendment, made the follow- 
ing statement. 


«*« * * Tt is doubtless true that, under the Constitution 
as it stood prior to the amendment, no other tax upon prop- 
erty than one levied upon an ad valorem assessment at a 
uniform valuation was contemplated. But, under section 176 
as amended, the only requirement is one of uniformity within 
a class. In some of the states, Georgia for instance, the 
Constitution provides not only that taxation shall be uniform 
upon the various classes of subjects within the territorial 
limits of the authority levying the tax, but in addition con- 
tains the express requirement that property taxation shall 
be ad valorem. Constitution of Georgia, art. 7, Sec. 2. Had 
it been desired to limit the power of the Legislature to pre- 
scribe property taxes in such a way as to permit no other 
kind of tax except one levied upon an ad valorem basis, it 
would seem that such a limitation would have been expressed 
in section 176. In the absence of such a provision, it cannot 
be held that the Legislature is precluded from laying a prop- 
erty tax upon any basis that will exact contributions accord- 
ing to an equitable standard and one which is free from the 
vice of arbitrary classification.” 


The constitution of North Dakota prior to that amendment might 
in a general way be said to have been similar to our present Con- 
stitution, as were the provisions of the Georgia constitution referred 
to. 


The Supreme Court of Idaho upheld such a tax but found in 
their constitutional provisions, “The intention to confer upon the 
Legislature the right to determine what property shall be exempt” 
from the property tax. (140 Pac. 529). Minnesota statutes have been 
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upheld but their constitution permits the division of property into 
classes and requires only that the tax be uniform upon the same 
class of subjects. (246 N. W. 660.) Our Constitution neither demon- 
strates the intention found in the Idaho constitution nor the classifi- 
cation authority found in the Minnesota document. 


In Colfer v. Kennedy, 144 Atlantic 7, the New Jersey Supreme 
Court holds that a provision that “property shall be assessed for 
taxes under general laws and by uniform rules according to its true 
value” allows the Legislature to classify property for and exempt 
property from taxation. The Supreme Court of Nebraska has never 
so broadly interpreted the terms with which we are here concerned, 
and our Legislature has no power to exempt property. In ex parte 
Shaw, 157 Pac. 900, the Oklahoma Supreme Court upholds such a 
statute but under a constitutional provision providing merely that 
“taxation should be uniform for the same class of subjects.” Ex- 
tensive notes upon the various phases of this problem are contained 
in American Law Reports Annotated at Volume 5, page 759, Volume 
126, page 1426 and Volume 114, page 847 and there are numerous 
decisions supplementing such notes. We have made extensive ex- 
amination of these authorities to determine whether there has been 
upheld under any constitutional provision which might be said to 
be similar in principle to the Nebraska provisions a law of this nature 
and we.are unable to find that one has. There have been numerous 
cases which hold that the tax proposed is valid as an excise tax upon 
the use or upon the operation of motor vehicles. Cities and states 
have been allowed to levy such taxes or fees upon automobiles in 
addition to the normal property tax. However, we find no indication 
in the authorities that a constitution phrased as is that of the State 
of Nebraska would permit the Legislature after imposing a tax to 
exempt the property from other taxes. 


The Legislature may fix the basis of valuation and the manner 
in which it shall be arrived at and there may be no objection to ar- 
riving at automobile values by suggestion from the state tax com- 
missioner. However, even under our automobile assessment statutes, 
sections 77-1238 to 1243 inclusive, the assessment in the final analysis 
is made by the county assessor in the same manner as the assessment 
of all other property “taking into consideration the schedule of actual 
valuations prepared by the tax commissioner.” This affords the 
car owner the same rights respecting appeal from and equalization 
of the assessment as persons have with respect to other property. 
the text, Cooley’s Constitutional Limitations at page 1047 it is stated 
“as to all taxation apportioned upon property * * * the rule of absolute 
uniformity must be applicable.” Our present constitutional provisions 
demand a uniform assessment on valuation of all tangible property 
and forbid exemption of any except specifically named classes. 


It is our opinion that tax of the type which you mention may not 
be substituted for the personal property assessment ad valorem of 
sutomobiles without violating provisions of the Constitution of Ne- 
braska. 


January 13, 1949 
SCHOOL TRANSPORTATION 
Bonding of Drivers Transporting School Children 


Mr. F. B. Decker, Director of Administration, Department of Public 
Instruction, State Capitol Building, Lincoln: 


You request our opinion as follows: 


_.“I call your attention to Section 79-2111, which deals 
with the bonding of drivers transporting school children. 
My specific question is this: 


“Ts it necessary for school districts that own and operate 
their own buses and who carry full public liability and 
property damage insurance to also bond the driver of these 

uses? 


“It would appear that it would be a duplication to re- 
quire those school districts carrying public liability and prop- 
erty damage on their buses to have to also carry a separate 
policy on the driver of those buses. However, Section 79- 
2111 seems to be mandatory upon the district.” 


Section 79-2111, R. S. 1943, provides as follows: 


“When a board of education employs a driver to trans- 
port the pupils from their homes to the school and return 
by means of a public conveyance, the driver so employed 
shall be employed as and shall be an independent contractor 
for the purpose of transportation and shall assume all liabil- 
ity arising from, out of or because of his negligence in per- 
formance of the contract for transportation, to the exclusion 
of such school district and the school board or any member 
thereof, and he shall give a surety bond not exceeding ten 
thousand dollars, the premium on which shall be paid out 
of the school district treasury, conditioned for the payment 
by such driver, or his substitute, of any and all damages 
that may accrue to any person or persons by reason of any 
negligence or carelessness in transporting pupils from their 
home to school and return.” (Emphasis supplied.) 


We believe that a bus owned by a school district and operated 
exclusively by the school district for its own purposes is not a “public 
conveyance” as the term is used in Section 79-2111. Hence the re- 
quirement of this statute that the driver be bonded would not apply 
in cases where the school district owns and operates its own bus 
and is already fully insured. 


January 17, 1949 
BOARD OF EDUCATIONAL LANDS AND FUNDS 


Authority to Invest Various Trust Funds in Public Power 
and Irrigation District Bonds 


Board of Educational Lands & Funds, State House, Lincoln, Attention 
Mr. Henry H. Bartling, Secretary: 
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You request our opinion as to whether or not the Board of Edu- 
cational Lands and Funds may invest the various trust funds under 
its jurisdiction in bonds of the Public Power and Irrigation Districts 
or bonds of the Consumers Public Power District. 


Section 72-202, R. S. 1943 is the statutory authorization for in- 
vestment of the permanent school fund, and provides in part as 
follows: 


“* * * none of such funds shall be invested or loaned 
except in or upon United States or state securities, registered 
county bonds of the counties of this state, registered school 
district bonds of school districts of this state, and registered 
municipal bonds of cities and villages in the State of Ne- 
braska, if such cities or villages have no other bonded in- 
debtedness, or if such cities or villages, having other bonded 
indebtedness, shall not have been in default of payment of 
interest or principal for-a period of ten years prior to the 
date of the order of investment; and bonds issued according 
to law, for the purpose of financing the construction of build- 
ings erected for use as dormitories at the University of Ne- 
braska and at the state normal schools of the State of 
Nebraska; * * *” 


Section 80-401, R. S. Supp. 1947 sets forth the securities in which 
the Nebraska Veterans’ Aid Fund may be invested, and provides in 
part as follows: 


“* * * The Board of Educational Lands and Funds is 
directed to purchase bonds or notes issued by the govern- 
ment of the United States or the State of Nebraska, or any 
county, school district or municipality therein, * * *.” 


Neither the Public Power and Irrigation Districts nor the Con- 
sumers Public Power District are municipalities but are public cor- 
porations, (Platte Valley Public Power and Irrigation District v. 
County of Lincoln, et al., 144 Neb. 584, 14 N. W. 2d 202) and therefore 
it is obvious that the above-cited sections are not broad enough to 
authorize the investment of the above-mentioned trust funds in the 
bonds of these corporations. 


The legislative provisions for investing the funds of the School 
Employees’ Savings Fund are found in Section 79-2942, R. S. Supp. 
1947, as follows: 


“* * * The funds belonging to the School Employees’ 
Savings Fund, not needed for current payments, shall be 
invested in securities that are approved for authorized in- 
vestment of domestic insurance companies under the laws of 
Nebraska. * * *” 


By the provision of Section 44-309, R. S. Supp. 1947, domestic 
insurance companies are authorized to invest their funds: 


“(7)(a) In revenue bonds or debentures of waterwork 
plants, electric light plants, gas plants designed for heating 
or illumination, highway bridges, telephone systems, and 
street car or other public transportation systems in munici- 
palities, or in any bonds of a corporate authority authorized 
or created by an act of Congress or a state legislature, or 
both, where the estimated net earnings available for debt 
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service show a coverage equivalent to one and three-fourths 
times the fixed charges; or (b) in legally issued bonds or 
other obligations which are payable from revenues specifically 
pledged therefor of a public utility, operated by any munici- 
pality, governmental agency, or political subdivision author- 
ized or created by an act of Congress or by the laws of any 
state or of the Dominion of Canada or any province thereof; 
Provided, that the laws authorizing the issuance of such 
bonds or other obligations require, or that such municipality, 
agency or subdivision is legally authorized to and does obli- 
gate itself, that rates for service shall be fixed, maintained 
and collected at all times so as to produce sufficient revenue 
or earnings to pay all the operating and maintenance charges 
and both principal and interest of such bonds or obligations 
according to their terms; and provided further, that none 
of the issue of the bonds or obligations purchased shall be in 
default at the date of such investment. The term ‘public 
utility’ as used herein shall include, without being limited 
thereto, all of the enterprises described in part (a) hereof;” 


It is therefore our opinion that the Board of Educational Lands 
and Funds may invest the School Employees’ Savings Fund in bonds 
of Public Power and Irrigation Districts or of the Consumers Public 
Power District, provided, they meet the qualifications set forth in 
the above-quoted section, but that they are without authority to 
invest either the permanent school fund or the Nebraska Veterans’ 
Aid Fund in such securities. 


This opinion is given to correct the opinion given you under 
date of January 10, 1949, which is erroneous and which you will 
please disregard. 


January 17, 1949 
GAME, FORESTATION, AND PARKS COMMISSION 
Reducing Deer Herds in Cases of Damage to Orchards or Crops 
Game, Forestation and Parks Commission, State House, Lincoln: 


We have your recent communication requesting an opinion as to 
the authority of the Commission to reduce deer herds by trapping or 
other effective means wherever extensive deer damage occurs to or- 
chards or to crops. 


We have carefully examined the pertinent statutes and do not find 
any general authority granted the Commission to reduce the number 
of deer in cases of damage to orchards and crops. The only provision 
authorizing the killing of deer is found in Sec. 37-215, R. S. Supp. 
1947. It is as follows: 


“The Game, Forestation and Parks Commission is author- 
ized to issue special permits for the killing of male deer, when 
the same become prevalent enough to allow a limited season, 
for the purpose of reducing the number thereof in limited 
areas. The number of such special permits may be limited, 
as provided by the regulations of the commission, but the 
permits shall be disposed of in an impartial manner by lot. 
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Such special permits may be issued to allow killing of deer in 
Dawes, Scotts Bluff, Morrill and Sioux Counties, in all that 
part of Sheridan County which is north of the Niobrara River 
and in the Nebraska National Forest and other game reserves 
whenever the commission shall deem that permitting such 
killing will not be detrimental to the proper preservation of 
wild life in Nebraska. The commission shall charge a fee for 
each special permit so issued in the sum of ten dollars.” 


You will note that the above statute authorizes the Commission 
to issue permits to kill male deer “in limited areas” and then names 
the areas including “other game reserves.” We think this specific 
statute is controlling and permits to kill or destroy deer regardless 
of the reason are limited to male deer in the named areas and game 
reserves established by statute or the Commission. 


January 18, 1949 
COUNTY BUDGET 


Constitutionality of L. B. 133, 1949 Session—Transferring Moneys 
From Special County Road Fund to General Road Purposes 


Honorable Hal Bridenbaugh, State Senator, State Capitol Building, 
Lincoln: 


You have requested our opinion as to the constitutionality of L. B. 
133. Such bill provides for amendment to section 77-1605.01 deleting 
the words, 


“* * ® shall be used exclusively to obtain additional funds 
furnished by the government of the United States for the con- 
struction and improvement of such projects. None of the funds 
so raised can be transferred to any other fund of the county.” 

and substituting the words, 


“* * * may, when suitable projects involving the use of 
funds from the United States government are not available or 
deemed feasible by the county board, be used for general road 
purposes.” 


We have examined the bill as prepared and the section of the 
statute which it seeks to amend, and it is our opinion that there is no 
constitutional prohibition against the enactment of the bill or against 
the provisions of law which it enacts. The county boards of the several 
counties may, by the Legislature, be authorized to levy taxes for either 
the original purpose of the statute or for general road purposes and we 
see no objection to an enactment for the first purpose when projects 
involving the use of federal funds are feasible and for the alternative 
valid purpose when the federal projects are not feasible or available. 
The counties and their officials serve as agents of the state in the 
collection of taxes and in expending the funds collected. (See State v. 
Commissioners of Douglas County, 109 Neb. 35, 189 N. W. 639). Our 
Supreme Court is committed to the position that “It is true that within 
the limits of the Constitution the general authority of the Legislature 
over the state’s public revenue derived from taxation is paramount.” 
Rein v. Johnson, et al., 149 Neb. 67, 30 N. W. (2d) 548. We therefore 
feel that the power in the Legislature exists to enact with validity the 
proposed measure. 


Bagts 


January 19, 1949 


HOUSING 
Legality of Proposed Legislation, 1949 Session, In Re City 
Housing Authority Member — Term, Qualifications 


Hon. John J. Larkin, Jr., State Senator, State Capitol Building, Lincoln: 


In accordance with your request we have examined a proposed 
bill to amend Section 14-1403, R. S. 1943, relating to the qualifications, 
term of, and other matters incident to the office of member of a 
Housing Authority created by the Mayor and Council of a metropolitan 
city. 


The proposed bill would strike the following words: 


“serve without compensation but”, 
from the last sentence of the section and substitute therefor the follow- 
ing words: 


“receive as compensation for their services $1200.00 
Dollars per annum payable monthly out of the rental income 
of the authority and”. 


We determine the legal propriety of the proposed amendment in the 
following manner: 


A housing authority, created and operated under the provisions 
of Article 14, Chapter 14, R. S. 1943, is a governmental subdivision 
of the State, and the powers delegated by the Legislature to the 
housing authority are administrative in character. Lennox v. Housing 
Authority of City of Omaha, 137 Neb. 582, 290 N. W. 451. 


Section 14-1403 provides, in part: 


“Members of the authority so appointed shall hold office 
until their successors have been appointed and qualified” 
(Emphasis supplied). 


An “office” is a place in a governmental system created or recog- 
nized by state law which dirctly or by delegated authority assigns to 
an incumbent continuous performance of certain permanent public 
duties. Eason v. Majors, 111 Neb. 288, 196 N. W. 133. 


That the incumbent of such an office, member of a housing author- 
ity, is a public officer is a question which we do not regard as open 
to doubt. 42 Am. Jur. 901, Sec. 30; 53 A. L. R. 595; Opinions of Attor- 
ney General, 1943-1944, page 304. 


Since Section 14-1403 now provides that, “all members of such 
housing authority shall serve without compensation, but shall be en- 
titled to be reimbursed for all necessary expenses incurred”, it follows 
that a member of the authority must perform every service required of 
him by law, without compensation. His services are gratuitous. 
Frasier v. Dundy County, 115 Neb. 372, 213 N. W. 371. 


Where no salary is provided by law to a public officer, the services 
being rendered gratuitously, and the Legislature proposes to fix a 
compensation, there does not arise any question under that clause of the 
Constitution of Nebraska, Article III, Section 19, which provides, “nor 
shall the compensation of any public officer * * * be increased or 
diminished during his term of office,” since that section presupposes the 
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payment of some compensation. The main intent and purpose of the 

restrictions contained within that section are to aid in maintaining a 

separation of the Executive, Legislative, and Judicial branches of the 

ae State, ex rel. Johnson v. Marsh, 149 Neb. 1, 29 N. W. 
9, 


It appears to be settled that statutory compensation to a public 
officer for expenses necessarily incurred in performing the duties of 
his office is neither salary nor emolument of the office. 43 Am. Jur. 
156, Sec. 371. Hence, it is proper to add to the incidents of the office 
a salary or compensation for services which, otherwise, would be 
rendered gratuitously. 


We are of the opinion, therefore, that Section 14-1403 may be 
amended so as to provide for the payment of compensation, in a specific 
amount per annum, to members of a housing authority. 


However, we think it proper to direct your attention to Section 
14-1421, R. S. 1943, Subdivision (2), which expresses, in part and in- 
directly, a limitation upon the exercise of the power by the Housing 
Authority to fix rentals. Rentals, in part, produce the income of the 
authority and the administrative expenses of the Authority are to be 
taken into consideration in determining maximum rentals. 


The phrase, “administration expenses”, as it appears in subdivi- 
sion (2) of Section 14-1421, does not presently express, by connotation, 
a Legislative intention that salaries for members of the Authority are 
to be considered an administrative expense of the Authority. The 
propriety of such a construction of the language is one which may con- 
cern persons who lease accommodations from the Authority, or persons 
holding bonds issued by the Authority which covenants in accordance 
with subsection (5) of Section 14-1425 in the instrument which secures 
the payment of such bonds. 


It may be well, therefore, to consider whether Section 14-1421 
ought not to be amended so as to disclose a Legislative intention to 
embrace within the phrase, “administrative expenses” the cost of 
salaries to be paid to members of the Authority. An amended statute 
is to be construed, in its application to subsequent transactions, pre- 
cisely as though it has been originally enacted in its amended form. 
Cass County v. Sarpy County, 63 Neb. 813, 89 N. W. 291. 


Whether or not Section 14-1412 be amended, as we think it 
properly should be, in the light of the assumptions now to be con- 
sidered there does arise a question whether another provision of the 
Constitution of Nebraska may not prohibit the payment of such com- 
pensation or, if it does not wholly prohibit such payment, whether 
such provision may not suspend or render temporarily ineffective, the 
operation of Section 14-1403 as it would stand after amendment as 
proposed in the bill. 


If it be the case that a Housing Authority has issued, and there is 
outstanding now, bonds the payment of the principal and interest of 
which is secured by an instrument in which the Authority has cov- 
enanted in accordance with subsection (5) of Section 14-1425, then 
there is involved the application of Section 16 of Article I of the Con- 
stitution which provides, among other things, that no law impairing 
the obligation of contracts shall be passed. It is settled that the laws 
in force at the time a contract is entered into form a part of it and 
enter into its obligation. Norris v. Tower, 102 Neb. 434, 167 N. W. 728. 
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Thus Section 14-1403, in so far as it provides that members of such 
Housing Authority shall serve without compensation, must be taken 
into account with Section 14-1421 and Subsection (5) of Section 14-1425 
when the power granted by Section 14-1423 has been exercised by the 
Authority. Any bonds now outstanding and issued by virtue of the 
power granted by Section 14-1425 must necessarily entail an obligation 
which is measured, in part, by the limitations and conditions upon use 
of income derived from rentals which have been fixed with express 
recognition of the fact that compensation of members of the Authority 
did not constitute “administration expenses”, within the meaning of 
subsection (5) of Section 14-1425. 


Any diversion of money derived from such rentals, as fixed, for 
payment. of “administration expenses” which were not such, in fact 
or in law, at the time the bonds were issued, would as a matter of law 
constitute an interference with the bested rights of bondholders, and 
thereby impair the obligation of the contract expressed either in the 
bond or in the underlying instrument which secures the payment 
thereof, or in both instruments. 


It is sufficient that the obligation of a contract is impaired within 
the prohibition of the Constitution where the resource for the pay- 
ment of the bonds, existing when the bonds were issued, is impaired. 
The degree of impairment, the amount and extent thereof, is imma- 
trial. Thus where a bank has been incorporated and operated by a 
state, it has a contract with its billholders and depositors to the effect 
that its funds are to be used in payment of their claims, and where a 
statute transfers those funds to other uses it is void as impairing the 
obligation of the contract. Baring v. Dabney, 19 Wall 1, 22 L. Ed. 90; 
Curren v. Arkansas, 15 How. 304, 14 L. Ed. 705. See, also, Ritter v. 
Drainage District, 137 Neb. 866, 291 N. W. 718; and, generally, 12 Am. 
Jur. 30, Sec. 399 et seq. 


In Reavis v. State, 140 Neb. 442, 300 N. W. 344, it was held that 
the State was bound to perform the terms of the contract which con- 
tained an obligation to convey a fee simple title notwithstanding the 
provision of a constitutional amendment, adopted subsequent to the 
date of the contract, which forbade such a conveyance. A fortiori, if a 
legislative enactment does, in fact, impair or interfere with and affect 
a vested right, it is unenforceable or inapplicable as against the en- 
forcement of the rights so impaired. Cf., Travelers Ins. Co. v. Ohler, 
119 Neb. 121, 227 N. W. 449; State ex rel Brown v. McPeak, 31 Neb. 
139, 47 N. W. 691; Hardin v. Pavlat, 130 Neb. 829, 266 N. W. 637. 


We are of the opinion, therefore, that while the Legislature has the 
power to provide compensation for members of a Housing Authority, 
still such an enactment may be unenforceable or inapplicable while 
there is outstanding an issue of bonds which contain an obligation 
whose foundation rests on the statutory provisions herein considered. 


January 19, 1949 
COUNTY BUDGET 


Issuance of Warrants on Levy and Non-Levy Funds — 
Question of Road-Dragging Fund 


Hon. Ray C. Johnson, Auditor of Public Accounts, State House, Lincoln: 
a 


You request our opinion as to whether a county board may allow 
claims and issue warrants on non-levy funds such as the road dragging 
fund when there is no money in said fund in the hands of the county 
treasurer. 


Prior to 1939 the statutory authorization for and limitation upon 
the power of counties to issue warrants was set forth in Sec. 26-116, 
C. S. 1929. That section quite plainly limited the issuance of warrants 
to levy funds and would not have authorized the use of warrants in 
the case of such funds as the road dragging fund which depend upon 
the aale of auto licenses and registrations for their income. Sec. 39+ 
607, R. S. 1943. 


In 1939, by L. B. 24, the above Sec. 26-116 of the 1929 Statutes 
was amended, presumably to make the same conform to the “County 
Budget Act of 1937.” Laws of Nebraska, 1939, Chap. 22, p. 121. The 
objective of the amending act was stated in the title as follows: 


“AN ACT to amend Section 26-116, Compiled Statutes 
of Nebraska, 1929, relating to county government and officers; 
to provide conditions under which county boards may issue 
county warrants against the various funds provided in the 
county budget after the adoption of said budget; to repeal 
said original section; and to declare an emergency.” (Emphasis 
supplied.) 


The former Sec. 26-116 was amended (now Sec. 23-132, R. S. 
1943) to read as follows: 


“The county board, after the adoption of the annual 
county budget, may issue warrants against the various funds 
provided for in said budget within the limitations hereafter 
prescribed. It shall be unlawful for the county board of any 
county to issue any warrants on any fund or contract any in- 
debtedness against any fund, prior to the annual levy made 
by the county board in August, in excess of fifty per cent of 
the fund provided for in the preceding annual budget unless 
there is money in the treasury to the credit of the proper 
fund for the payment of the same. After the tax levy shall 
have been made by the county board in August, it shall be 
unlawful for the county board of any county to issue any 
warrants for any amount exceeding eighty-five per cent of 
the aggragate of the amount provided by the budget as finally 
determined when the levy is made unless there is money in 
the treasury to the credit of the proper fund for the pay- 
ment of the same; nor shall it be lawful for the county board 
to issue any certificate of indebtedness in any form in pay- 
ment of any account or claim, nor to make any contracts for 
or to incur any indebtedness in any form in payment of any 
account or claim, nor to make any contracts for or to incur 
any indebtedness against the county in excess of the amount 
provided for and appropriated to the several funds by the 
annual county budget for the current year; nor shall any ex- 
penditure be made, or indebtedness be contracted to be paid 
out of any of the funds of said county in excess of the amount 
appropriated in the budget for said fund.” (Emphasis sup- 
plied.) 


It will be noted that as thus changed the statute has been broad- 
ened to permit the issuance of warrants against the “various funds” 


a 


included in the budget system. These, of course, include both levy 
and non-levy funds since the scope of the budget is complete. Sec. 
23-903, R. S. Supp. 1947. 


It is our opinion that the provisions in Sec. 23-132, R. S. 1943, 
above quoted, apply to both levy and non-levy funds and warrants 
may be legally issued in either case under the limitations set forth in 
this statute. 


January 19, 1949 
MUNICIPALITIES 


Purchase of Supplies in Excess of $100 Without Bids — 
Power of City Council to Amend Charter 


Hon. C, N. Ogden, Jr., State Senator, Legislative Chamber, State 
House, Lincoln: 


You request an opinion as to the power of the City Council of 
Omaha to amend its charter without a vote of the people as to the pur- 
chase of supplies or material costing in excess of one hundred dollars 
without calling for bids. 


Omaha is a city of the metropolitan class and, as such, is governed 
by the provisions of Chap. 14, R. S. 1943. Sec. 14-564 thereof pro- 
vides generally the authority for the city council to ask for bids for 
supplies and material, and concludes with the following: 


«“« © * Provided, other or additional supplies not exceed- 
ing the value of one hundred dollars for any officer or board 
may be purchased on the request of the mayor and comp- 
troller.” 


Thus it seems clear that a statutory limitation has been imposed 
which may not lawfully be exceeded. We do not have before us the 
charter of the City of Omaha, but it must be assumed that the same 
provision is contained therein. 


The authority to amend such charter lies with the voters of 
Omaha. Art. XI, Sec. 4, Constitution of Nebraska, provides in part: 


“No charter or charter amendment adopted under the 
provisions of this amendment shall be amended or repealed 
except by electoral vote. * * *.” 


Sec. 2 of the same article requires the charter to be “consistent 
with and subject to the constitution and laws of this state”, so that 
it is apparent that not only must Sec. 14-564, R. S. 1943, be amended, 
but the charter must also be amended in order for the city council 
fo exceed the limitation now fixed for purchases without asking 
‘or bids. 


=. 


January 20, 1949 
GASOLINE TAX 


Issuance by Department of Agriculture and Inspection of 
Duplicate Gasoline Purchase Invoices for Tax 
Refunds to Dealers 


Hon. Clay Wright, Chief, Division of Motor Fuels, State Capitol, 
Lincoln: 


You submit the following request: 


“In referring to Sections 66-445 to 66-466, Revised Stat- 
utes of Nebraska for 1943, commonly known as the Nebraska 
Agricultural Gasoline Tax Refund Law, provision is made for 
the issuance of invoices for purchase of gasoline. We are 
occasionally asked by licensed dealers and consumers to issue 
duplicate invoices to replace the originals which have been 
lost or destroyed. 


“Will you kindly give us your opinion as to whether or 
not the issuance of duplicate of the invoices described in 
the law is permissible.” 


We find no express authority in the law for the issuance of dupli- 
cate invoices. In the absence of such express authority we believe 
that the issuance of duplicate invoices is not permissible unless such 
authority is clearly implied by the law. From our examination of 
the statutes we are convinced that the Legislature did not intend 
to confer authority on your department to issue duplicate invoices 
under any circumstances. Sections 66-458 to 66-464 contain in minute 
detail the conditions and restrictions under which these invoices are 
to be issued and used. Section 66-464, R. S. 1943, provides as follows: 


“The administrator shall issue free of cost to each licensed 
distributor, a book or books of blank invoices of refund re- 
quired by sections 66-445 to 66-466. The administrator shall 
keep accurate records of the number of books of invoices 
of refund issued and furnished to each licensed distributor, 
and the licensed distributor shall, at all times, account for 
all such books of invoices of refund received by him. Any 
invoices of refund which are mutilated or unusable must be 
returned to the administrator by the licensed distributor; and 
any unused invoice of refund which is lost or destroyed must 
be reported to the administrator by such licensed distributor. 
The administrator shall not issue any additional books of 
invoices of refund to a licensed distributor until such licensed 
distributor has made proper accounting for each invoice of 
refund theretofore issued to him. The book of invoices of 
refund issued to a licensed distributor is not transferrable or 
assignable by such licensed distributor unless such transfer 
or assignment is authorized by the administrator; and failure 
by such licensed distributor to make proper accounting for 


all invoices or exemption issued to him by the administrator 
shall be cause for the revocation of his license. No forms 
of invoice of refund shall be used by the licensed distributor 
gf tax refund motor vehicle fuel other than those issued and 
furnished to him by the administrator.” 
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It will be noted that Section 66-464 makes provisions for the 
issuance of “additional books of invoices” to a licensed distributor 
upon proper accounting for each invoice already issued, but contains 
no provision for the issuance of duplicate invoices. Section 66-458, 
R. S. 1943 requires, among other things, that each invoice must con- 
tain a serial number which shall not be repeated through any one 
calendar year. It further provides that such invoice must be executed 
at the time of delivery of the motor vehicle fuel “and not thereafter.” 
A duplicate of an invoice already executed could not comply with 
this statutory requirement. 


For the reasons given, it is our opinion that the issuance of dupli- 
cate invoices for gasoline tax refunds is not permissible. 


January 20, 1949 
SCHOOL TRANSPORTATION 
When School District Required to Pay 
Mr. Bayard T. Clark, County Attorney, Falls City: 


You request our opinion on the following statement of facts: 


“At an annual meeting in 1943, District No. 48 voted to 
hold school, but during the summer because of the difficulty 
experienced in obtaining a suitable teacher the Board of Edu- 
cation after conferring with the parents decided to close the 
school and contract with Falls City for School privileges. 
Since then, the pupils have been attending the Falls City 
Schools and during that time only one parent made a demand 
for transportation money. A small amount was paid.” 


“Now a patron living on the paved road about two miles 
from the town school demands transportation allowance. 
There is a stretch of about 200 yards of very bad road to be 
travelled in getting to the highway.” 


You inquire: 
“Must the District pay transportation? If so, how much?” 


It is our opinion that District No. 48 is required to pay for trans- 
portation of pupils only when this duty is imposed on it by statute. 
It appears that the school was not closed pursuant to the provisions 
of Section 79-221, R. S. 1943, nor was it closed pursuant to Section 
79-2112, R. S. Supp. 1947. We find no statute which seems to us to 
require the district to pay transportation under the circumstances 
which you describe, and we are of the opinion that the district is not 
required to furnish transportation. 


You further state that there is in this district a child five years 
of age who is attending kindergarten in the Falls City schools because 
the district from which he comes does not provide a kindergarten. 
You inquire if his district is liable for the transportation and tuition 
of this child. 


It is doubtless the duty of the school district to furnish suitable 
instruction to every child of school age in the district, but the district 
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is not, in our opinion, required by law to pay tuition and transportation 
for a five year old child in another district where it maintains a school 
in its own district. We are unable to find any statute which, in our 
opinion, authorizes such procedure. 


January 22, 1949 
INHERITANCE TAX 


Bequests to Nonresident Charitable Organizations — Estates 
Being Administered in Nebraska 


Hon. Willard M. Wilson, State Senator, State Capitol Building, Lincoln: 


You request our opinion as to whether or not Section 77-2007, R. 
S. Supp. 1947, will exempt from inheritance tax bequests to non- 
resident charitable organizations made by decedents whose estates 
are being administered in the State of Nebraska. 


This question was before our Court in the case of In re Estate 
of Robinson, 138 Neb. 101, 292 N. W. 48, wherein the Court held that 
the exemption from inheritance tax granted to institutions and or- 
ganizations operated exclusively for religious, charitable or educa- 
tional purposes applied only to such institutions as were located within 
the State of Nebraska and held that a devise to Yale University, 
although said institution was organized exclusively for educational 
purposes, was subject to taxation. 


It is true that since said decision, Nebraska has adopted the uni- 
form reciprocal transfer tax act but said act does not apply to the 
question which you present but relates only to intangible personal 
property located in the State of Nebraska owned by the estates of 
decedents who were non-residents of the state and exempts said 
property from taxation provided the decedent was a resident of a 
state or territory of the United States which allows a similar exemp- 
tion to residents of this state. The rule adopted In Re Estate of Robin- 
son is therefore still the law of this state. 


January 24, 1949 
COUNTY BUDGET 


Unprecedented Blizzard — Emergency Appropriation for 
Road Clearance: Authority of County Board 
to Get “Temporary Loan” 


Mr. Wm. H. Griffin, County Attorney, O’Neill: 


You have requested an opinion as to the authority of the Board 
of County Commissioners of your county to amend the county budget 
by making an emergency appropriation to provide funds for road 
clearance and maintenance and other welfare work made necessary 
by an unprecedented snow fall and blizzard condition. 


Lat , an 


The authority to make an emergency appropriation is found in 
Sec, 23-918, R. S. Supp. 1947, which reads as follows: 


“The county board may, during the fiscal year, make 
additional appropriations or increase existing appropriations 
to meet emergencies in case of such unanticipated require- 
ments as are essential to the preservation and maintenance 
within the county of the administration of justice, the public 
safety, the public welfare, and the public health, the funds 
therefor to be provided from temporary loans. A resolution 
setting forth the nature of such emergency, the amount of 
the additional or increased appropriations required and the 
source of obtaining the funds to provide for such appropri- 
ations, shall be entered on the proceedings of the county 
board. Temporary loans, when made, shall be approved by 
a two-thirds vote of the county board. Such temporary loans 
shall be repaid from such sources as may be available or, if 
no other sources are available, by an annual levy of not to 
exceed two mills upon the actual value of all the property of 
the county subject to taxation, except intangible property. 
Such two-mill levy, together with the annual levy for any 
succeeding year, shall not exceed the existing statutory or 
constitutional limitation applicable to levies for county pur- 
poses.” 


While the statute is silent on just how the making of the loan 
should be accomplished, we think it clear that the “temporary loan” 
mentioned means a loan from some outside source, an individual or 
a bank. It would probably be well for the Board to negotiate the terms 
of the loan in advance and then recite the facts in the resolution de- 
claring the emergent condition, the amount of the loan, rate of in- 
terest, due date, name of the lender and authority of the Chairman 
of the Board to sign the note, “The County of Holt by : 
Chairman of the Board of County Commissioners.” This must be 
approved by a two-thirds vdte of the board. It should also recite 
that such loan is for the preservation and maintenance within the 
county of the public safety, the public welfare, and the public health. 


We are not unmindful of the provisions of Sec. 23-132, R. S. 1943 
which seem to be in conflict with the above, but Sec. 23-918 above 
is the latest expression of the legislative will and therefore we: be- 
lieve would prevail in the present circumstances. State v. Moore, 
48 Neb. 870, 67 N. W. 876; Chilen v. Commercial Casualty Ins. Co., 135 
Neb. 619, 283 N. W. 366. 


In procuring the temporary loan the board should keep in mind 
the over-all constitutional limitation of five mills, which may not be 
exceeded except by a vote of the people The county may not incur 
an indebtedness in any one year which would require a levy which 
when added to the existing levy for all county purposes would exceed 
the constitutional limitation. 
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January 24, 1949 
LEGISLATIVE ACTS (or BILLS) 


Constitutionality of Proposed Legislation 1949 Session 
to Raise Salaries of County Officers During 
Instant Term 


Hon. Hal Bridenbaugh, State Senator, Legislative Chamber, State 
House, Lincoln: 


You have asked this office to advise you whether, under the 
Constitution of Nebraska, a statute may be enacted which will directly 
raise the salaries of various county officers during the instant term 
of such officers. You have further asked whether, if that cannot be 
done, an act reclassifying counties as to population may be effectively 
passed which would raise the salaries of officers in certain of such 
counties. 


The constitutional provision which, in our opinion, precludes 
either such enactment is Sec. 19 of Art. III, which reads in part as 
follows: 


“® * * nor shall the compensation of any public officer, 
including any officer whose compensation is fixed by the 
Legislature subsequent to the adoption hereof be increased 
or diminished during his term of office.” 


Most county officers in this state are such officers whose salaries 
have been fixed by the Legislature subsequent to the adoption of the 
Constitution. Prior to this 1920 provision, our court held that this 
prohibition related only to constiutional officers, See Douglas County 


v. Timme, 32 Neb. 272, 49 N. W. 266. However, under the present 
wording, it seems clear that the county officers are included. See 
Shambaugh v. Buffalo County, 133 Neb, 46, 274 N. W. 207. 


Corpus Juris, Vol. 46, p. 1021, states the rule as follows: 


“Constitutional * * * provisions frequently preclude a 
change in the compensation of an officer either after his 
election or appointment or during his term of office. Such 
provisions are mandatory and prevent either direct or in- 
direct changes. * * *” (Emphasis supplied) 


American Jurisprudence, Vol. 43, p. 145, states of such provisions: 


“* * * There is no distinction between a law enacted dur- 
ing an oOfficer’s term which, by its express terms, proposes 
to increase or diminish his compensation during such term 
and one which furnishes a standard by which such result 
may be obtained. They equally violate the constitutional 
provision against changing the compensation; * * *” 


It is therefore our opinion that the salaries of county officials 
which have been fixed by the Legislature subsequent to the adoption 
of the 1920 Constitution cannot, either directly or by the indirect 
method of changing the classification of the counties concerned, be in- 
creased or diminished so that the change would be effective during 
the current term. 


January 26, 1949 
MOTOR VEHICLES 


Dealer’s License — Necessity of Dealer’s Carrying All 
Repairs and Supplies in Stock 


Hon. F. H. Klietsch, Director, Motor Vehicle Division, Department of 
Roads and Irrigation, State House: 


You inquire whether the administrator of the motor vehicle 
dealers’ license act may lawfully require of an applicant for a license, 
as provided in Section 60-607, R. S. Supp. 1947, that he satisfy the 
administrator that he, or his employer where the applicant is apply- 
ing for a salesman’s license, has complied with Section 60-321, R. S. 
1943, which reads in part as follows: 


“Every person * * * who is engaged in the sale, trade or 
exchange of automobiles or tractors within this state shall 
carry in stock, at some point within the state, all necessary 
supplies and repairs for such makes of automobiles or tractors 
eee” 


We think not. Section 60-321 was enacted in 1919. At that time 
the industry engaged in the production of vehicles propelled by 
engines with motive power which was supplied by fuel derived 
from gas and oil was in an unstable, financially insecure condition. 
Thus it was uncertain whether parts and equipment for and repairs 
to such vehicles were readily or reasonably available to a purchaser. 


The intention of the Legislature, implicit in the very language 
of the act, was to afford to the purchaser a remedy in case the machine 
became useless by reason of inability of the seller to supply the 
essential and necessary parts, equipment and repairs. In such case, 
the sale having been declared by the Legislature to be void, the 
purchaser had an election to rescind the contract, recover the purchase 
price, or avoid payment of any balance due under the contract and 
recover his damages. 


The Legislature provided no penalty for breach of the act since 
its only intention was to furnish to the buyer some degree of pro- 
tection against pecuniary loss. 


In the case of Advance-Rumley Thresher Co. v. Bartzat, 114 
Neb. 35, 206 N. W. 7, the court declined to consider the question 
whether the act was unconstitutional. We think the case of Nelsen 
v. Tilley, 137 Neb. 327, 289 N. W. 388, is sufficient authority to sup- 
port an opinion that Section 60-321 is constitutional, provided, how- 
ever, no attempt be made to extend the application of the section 
to purposes which were not within the contemplation of the Legis- 
lature when it passed the act, and which purposes are not now 
within the meaning of that section. 


Section 60-611, R. S. Supp. 1947 provides the test of the power 
of the administrator to deny, revoke or suspend any license. We find 
no ground stated therein which would support the administrator 
in a denial of a license where he should find that an applicant is 
not in compliance with Section 60-321. 


No doubt the administrator may, in order to induce compliance 
with Section 60-321, require of certain classes of applicants, such as 
those in Class (1) as described in Section 60-607, R. S. Supp. 1947, 
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that in their applications they affirm or deny that they do comply 
with Section 60-321. 


It is to be understood, however, that only a false answer could 
possibly be within the meaning of subdivision (3) of Section 60-611. 
It would be extremely doubtful even in the case of a false answer 
that the administrator could sustain a denial, suspension or revoca- 
tion of a license. We find nothing in the act relating to motor vehicle 
dealers licenses which vests in the administrator discretion to deny, 
suspend or revoke a license where the applicant has not been found 
guilty of a violation of one or more of subdivision (1) to (10) of Sec- 
tion 60-611. 


January 27, 1949 
LEGISLATIVE ACTS (or BILLS) 
Constitutionality of Proposed Income Tax Bill, 1949 Session 
Honorable Hugh Carson, State Senator, State House, Lincoln: 


You have requested our advice as to the constitutionality of a 
proposed bill which would be similar to L. B. 563 of the 1947 Legis- 
lature. Roughly this bill provides for an income tax to be levied on 
income of individuals and corporations in the state, the amount of 
such tax to be equal to 2% of the income tax due and payable from 
individuals and others to the United States Government. 


We have been able to find no state in which the specific type of 
legislation has been enacted and therefore have no specific cases 
where its constitutionality has been discussed. By reason of manner 
of making the levy, grave questions arise as to whether this tax 
would not, in effect, venture into taxation of some income actually 
not taxable by the state but which income may properly be taxed 
by the Federal Government. The questions involved in such a study 
should be seriously detailed and analyzed before passing upon this 
phase of the act’s validity. 


There is, however, a 1935 holding of the Nebraska Supreme 
Court which would indicate that the bill unconstitutionally delegates 
the power to assess the tax to the United States Government. That 
case is Smithberger v. Banning, 129 Neb. 651, 262 N. W. 492. 


It must be borne in mind that at the time of the enacting of 
your proposed bill, the 1949 Federal Tax Law shall probably not 
have been completed and the regulations of the Department of 
Internal Revenue of the United States effective during the years of 
1949 and 1950 may not all be in effect. By L. B. 563 all of these 
statutes and regulations would be, by reference, made a part of this 
act. The holdings and decisions of the tax court of the United 
States which would also govern the amount “due and payable to 
the United States Government” would be, by reference, made a 
part of the bill. 


The Smithberger case holds that the Legislature cannot, by 
referring to Federal legislation pending at the time of a bill’s en- 
actment, delegate to the Congress of the United States in the passage 


—60— 


of that act as then existing or as later amended, the power to fix 
the standards for the spending of moneys appropriated by the Legis- 


lature. 


The court there said citing numerous cases, 


«“* * * As we have heretofore mentioned, the federal 
legislation referred to has not been passed. The amount of 
taxes to be derived from the tax was therefore left as an 
uncertain amount. Apparently the legislature realized that 
the federal legislation might carry an appropriation of funds 
for Nebraska in a sum less than the $4,000,000 provided for 
in the statute. In order to prevent the collection of an 
amount in excess of the sum made available by the federal 
government to match state appropriations for relief, public 
works, etc., the governor was given power to terminate the 
tax by executive order ‘when the full amount appropriated 
has been raised or when he is satisfied the full amount 
appropriated, or so much thereof as may be necessary, will 
be raised from funds appropriated for relief purposes as 
now or hereafter provided. As we have herein deter- 
mined, this set of facts constitutes a delegation of legis- 
lative power to the congress of the United States. The 
power to determine the amount to be raised by the tax is 
dependent upon federal legislation not yet passed.” (Em- 
phasis Supplied) 


In that case as in the contemplated bill the amount of the tax 
collected was made dependent upon the action of the Federal Con- 
gress and the attempt to make as the basis of income tax levy that 
figure “due and payable to the United States Government” seems to 
possess all of the patent qualities objectionable in the Smithberger 


case. 


The proposed bill is so similar in the phases above mentioned 
to the bill under consideration in that case that in our opinion the 
bill, if enacted, would be unconstitutional as violating Section 1, 
Article III of the Nebraska Constitution. 


January 28, 1949 
VETERANS AFFAIRS 


Taxes and Registration Fee on Proceeds of Original 
Automobile Furnished to Disabled Veteran 


Mr. Arthur O. Auserod, Wheeler County Attorney, Bartlett: 
We have your letter of January 21, 1949 in which you say: 


“T have before me the opinion of the Attorney General’s 
office dated December 18, 1947, directed to Mr. Louis Eby, 
Director, Dept. of Veterans Affairs. 


“The County Clerk of this County has asked me how far 
Public Law 663, 79th Congress, goes toward exempting auto- 
mobiles furnished to disabled veterans. We have a disabled 
veteran in this County who was furnished an automobile 
under such law and, on December 17, 1947, he traded this 
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for a Willys Jeep which, in turn, he traded for a Chevrolet 
Town Sedan on May 25, 1948. He contends, with some sup- 
port from the Wheeler County Service Officer, that since 
the last car he traded for is traced back to the original auto- 
mobile given to him and from the funds realized therefrom, 
this last automobile is exempt from personal property taxes 
and exempt from payment of the registration fee when ob- 
taining license plates. 


“T should be pleased to have your advice in this matter.” 


In our opinion of December 18, 1947, to which you refer, we 
stated that such automobiles were, in the possession of the original 
recipient, exempt from levy or taxation. In our opinion the exemp- 
tion does not go further than that. Quoting again from Section 454a, 
Title 38, U. S. C. A., we find the law specifically provides as follows: 


“Payments of benefits due or to become due shall not 
be assignable, and such payments made to, or on account of, 
a beneficiary under any of the laws relating to veterans 
shall be exempt from taxation, shall be exempt from the 
claims of creditors, and shall not be liable to attachment, 
levy, or seizure by or under any legal or equitable process 
whatever, either before or after receipt by the beneficiary. 
Such provisions shall not attach to claims of the United 
States arising under such laws nor shall the exemption herein 
contained as to taxation extend to any properiy purchased in 
part or wholly out of such payments. * * *” 


From this provision it clearly appears that the proceeds of the 
original benefit are not exempt. There are numerous cases to this 
effect cited in the above title among which the following are worthy 
of note. Liles v. H. K. Mulford Co., 184 S. E. 396, 52 Ga. App. 674; 
In re Bowen, 49 N. E. 2d 753; Henderson v. City of Missoula, 79 Pacific 
2d 547, 116 A. L. R. 1425; Carrier v. Bryant, 306 U. S. 545. 


January 28, 1949 
TAXATION 


Proposed Legislative Bill 1949 Session for Taxation of 
Livestock Feeders 


Hon. Otto J. Prohs, State Senator, State House, Lincoln: 


You have submitted for our consideration proposed legislation 
with reference to the taxation of livestock and requested our opinion 
as to its constitutionality. 


The proposed bill classifies separately “livestock feeders for the 
purpose of taxation’, provides for the valuation of livestock “at 
their full value as of the date provided by law”; and contains pro- 
visions for a special return to be filed when the owner ‘sells the 
same on the market on or before June 1 of the current year”. By 
making such return such owner becomes eligible to be taxed as a 
“divestock feeder”, in which case the assessor “shall value said live- 
stock for taxation within the county where fed at such proportion of 
their full value as the time they are within the county for the current 
year bears to the full year.” 
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Our Constitution, Article VIII, Section 1 requires taxes to be 
levied “by valuation uniformly and proportionately upon all tangible 
property”. The complete section of our Constitution reads as follows: 


“The necessary revenue of the state and its governmental 
subdivisions shall be raised by taxation in such manner as 
the Legislature may direct; but taxes shall be levied by valua- 
tion uniformly and proportionately upon all tangible property 
and franchises, and taxes uniform as to class may be levied 
by valuation upon all other property. Taxes, other than 
property taxes, may be authorized by law. Existing revenue 
laws shall continue in effect until changed by the Legis- 
lature.” 


One of the most recent decisions of our Supreme Court with refer- 
ence to this provision of the Constitution is Homan v. Board of Equal- 
ization, 141 Neb. 400. In that case an act of the 1939 Legislature was 
challenged under which several ‘additional elements” were to be 
considered in the valuation of all real property which were not made 
applicable to all tangible personal property. Among such elements re- 
quired to be considered by the 1939 act in fixing the value of real estate 
was the “tax burden” thereon by reason of the school district in which 
it was located. In holding that the 1939 act was unconstitutional and 
void the Court said: 


“* * * We are inclined to the view that the inclusion 
of the additional elements to be considered in fixing actual 
value of réal property creates two different methods of 
appraising property in the same class. A consideration of 
the new elements prescribed in the 1939 amendment would 
result in a different valuation than if the amendment had 
not been made. * * * We conclude therefore that the estab- 
lishment of the two methods of valuation of property in 
the same class for taxation purposes results in a want of 
uniformity prohibited by section 1, art. VIII of the Con- 
stitution. * * * By the injection of provisions which create a 
want of uniformity in determining the actual value of property 
in the same class for taxation purposes, the legislative 
amendment (Laws 1939, ch. 102) is in direct conflict with 
section 1, art. VIII of the Constitution, and is consequently 
void.” 


The above provision of our Constitution as to the taxation of our 
property was not quite as strict in regard to uniformity prior to the 
change made therein by the constitutional Convention of 1920. But 
even under the former language it was held to constitute a “com- 
mand to the legislature so to enact that every person shall pay a tax 
in proportion to the value of his property.” State ex rel. Sioux County 
v. Tucker, 38 Neb. 56; State ex rel. Bee Co. v. Savage, 65 Neb. 714. 
It was uniformly held that this provision of the “constiution forbids 
any discrimination whatever among taxpayers.” State ex rel. Young 
v. Osborn, 60 Neb. 415. 


In Sioux City Bridge Co. v. Dakota County, 260 U. S. 441, 67 L. 
Ed. 340, the Supreme Court of United States held that an assessment 
of property in Nebraska which lacked uniformity of valuation was in 
violation of the 14th amendment to the federal constitution. 


It has been held by the courts that deductions in taxation cover- 
ing the time property was not within the taxing district are invalid. 
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See 61 C. J. 119, note 13 and 51 Am. Jur., p. 247, note 11, page 249, 
note 14. 


The constitutional requirement of equality and uniformity of 
taxation has been held by various courts to include “uniformity in 
the mode of assessment” or “method of imposition of a tax.” 61 C. J., 
p. 102, note 22, p. 103, note 41. 


It is our opinion that the proposed bill for the taxation of live- 
stock feeders does not comply with the requirements of Article VIII, 
Section 1 of our Constitution and would be held invalid thereunder 
by our Supreme Court. In view of this conclusion it is not necessary 
to consider, also, whether this proposed legislation would likewise 
violate Article III, Section 18 of the Constitution prohibiting “special” 
laws granting any “special or exclusive privileges, immunity or fran- 
chise whatever.” See Thorin v. Burke, 146 Neb. 94. 


January 28, 1949 
COUNTY SURVEYOR 
Official Duties and Compensation 
John M. Neff, County Attorney, Dawson County, Lexington: 


You ask that we supplement our opinion to you, Report of At- 
torney General 1947-1948, page 45, in respect of the compensation to 
be paid to a county surveyor, in view of the amendment of Section 
33-116, R. S. 1943, Laws 1947, c. 122, section 1, which now appears as 
Section 33-116 R. S. Supp. 1947. 


This section must be construed together with Sections 23-1102 to 
23-1108, R. S. Supp. 1947, and Article 19 of Chapter 23, R. S. 1943, 
and in connection with Hansen v. Cheyenne County, 139 Neb. 484, 297 
N. W. 902. Thus in every county having a population which places 
it in one of the classifications (1) to (6) inclusive of Section 23-1101 
R. S. Supp. 1947, the compensation of the surveyor is to be, “such per 
diem as may be fixed by the County Board.” 


Examination of Section 33-116 R. S. Supp. 1947, discloses that 
the following portion of the section, 


“(1) for all services rendered to the county or state, not 
to exceed the sum of $12.00 per day;” 


is apart from the change in the number of dollars, a shorthand state- 
ment of what theretofore was embraced in subdivisions (a) to (f), 
inclusive, of the section as it stood prior to amendment in 1947. Such 
subdivisions (a) to (f) were essentially a schedule of fees to be charged 
for the services therein itemized and described, which services neces- 
sarily were entailed by the performance of the official duties which 
are set forth at greater length in Article 19, Chapter 23. Such official 
duties, thus prescribed, are to be performed upon call of the county 
and state or private citizen, in which latter case the services relate 
wholly to surveying, the establishing of lot and land lines and corners. 


As is the case with other public officers so it is with the County 
Surveyor: all official duties are performed for the county or state, 
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notwithstanding that some person or classes of persons may derive 
immediate benefit therefrom. It is a familiar rule in the interpretation 
of statutes to ascertain the intention of the Legislature and to give 
effect to such intent rather than to the literal sense of the terms 
employed by the Legislature. State, ex rel. Marquett et al., v. Baush- 
ausen, 49 Neb. 558, page 565. 


So much of Section 33-116 as reads: 


“* * * all expense of necessary assistants in the perform- 
ance of the above work, the fees of witnesses and material 
used for making and perpetuating corners of surveys shall 
in addition, be paid for by the parties for whom the work 
may be done by the surveyor”, 


was a part of the statute as it stood when it was construed in Hansen 
v. Cheyenne County, supra. At that time the phrase, “the above work”, 
referred to the subject matter which preceded and which was descrip- 
tive of the services of the surveyor, the fees therefor being itemized. 
Hence, the phrase, “the above work”, in the section as it now stands 
relates back to subdivision (1) thereof, and is to be read in connection 
with Article 19 of Chapter 23, now, in the same sense that it neces- 
sarily bore prior to the amendment. 


Taking the statute at large, therefore, and relating it to the other 
pertinent sections, herein referred to, it is clear, from Hansen v. 
Cheyenne County, that what the Legislature must be understood to 
have intended to accomplish by the 1947 amendment was the sub- 
stitution of a fixed single fee, a per diem, for services for which there 
had theretofore been charged a specific fee in accordance with the 
nature of the service. 


The Legislature thereby prescribed a method of settling (1) the 
cost to the public of the service, on a per diem basis, that the sur- 
veyor renders, and (2) the value of the services of the surveyor as 
compensation to be paid by the county to the surveyor who turns over 
to the County Treasurer the fees he charges private citizens for per- 
formance of official duties. If the County Board fixes the per diem at 
$12.00, then the cost of his services to the private citizen is that 
amount, and his compensation from the county likewise is the same 
amount. The private citizen is not bound to employ the county 
surveyor, but if he does so then the cost of the service is the per diem 
fixed by the County Board, plus the cost entailed by the employment 
of assistants, fees of witnesses, and material used. 


We are of the opinion, therefore, that the surveying of lands and 
lots to establish lines and corners is the official duty of the county 
surveyor, insofar as private persons are concerned, and that where the 
surveyor is requested by private persons to perform services which do 
not entail such surveying, then the surveyor is not, when he renders 
such service, performing an official duty, nor is he bound to account 
to the county for the compensation he receives. Likewise he cannot 
claim from the county any per diem or mileage while thus engaged. 
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February 1, 1949 
ASSISTANCE 


Constitutionality of Amendment to L. B. 23, 1949 Session— 
Investigation of Ability of Relatives to Support Applicant 


Hon. William A. Metzger, State Senator, State House, Lincoln: 


L. B. 23 proposes to amend section 68-204 R. S. 1943, to provide 
that as a part of the investigation of applicants for old age assistance 
the parents or children of the applicant, if within the county, shall 
be required to appear in person before the old age assistance board 
and state under oath the facts relative to their inability to support 
the applicant. The suggestion has been made that the bill be amended 
to provide that the relatives of the applicant be required to appear in 
court and answer questions under oath relative to their ability to 
support the applicant. The procedure suggested would follow closely 
that of “proceedings in aid of execution” found in sections 25-1565, 
1567, 1569 and 1578, R. S. 1943. 


In view of the constitutional requirement that all courts shall be 
open (Sec. 13, Art. I, Constitution of Nebraska), and the requirements 
of sections 68-312 and 68-313 R. S. 1948, that the records and informa- 
tion pertaining to investigation of applications for assistance shall be 
“limited to the purposes for which they are furnished”, which limita- 
tion conforms to the federal laws and regulations in the premises, 
the question arises as to whether the proposed amendment would 
conflict with sections 68-312 and 313, and also with the federal laws 
and regulations prohibiting the public disclosure of records and in- 
formation in these cases. You request our opinion on this point. 


We believe that the proposed amendment providing for proceed- 
ings in court to determine the ability of parents or children to sup- 
port the applicant for assistance would not conflict with the pro- 
visions of sections 68-312 and 68-313, R. S. 1943, for the following 
reasons: 


1. The requirements of sections 68-312 and 68-313 as to secrecy 
pertain to the investigation of the “need” of the applicant as defined 
in section 68-311 R. S. 1943, and not to the investigation of other 
parties as to their ability to support the applicant. 


2. The statutes have long before the enactment of the assistance 
laws imposed a duty on parents to support their children and children 
to support their parents, and the investigation contemplated in the 
proposed amendment is primarily for the purpose of enforcing this 
legal obligation and has only an incidental bearing on the investiga- 
tion as to the “need” of the applicant. It cannot be presumed that 
the Legislature by enacting the asistance laws, intended to abrogate 
or modify the laws imposing a duty on parents to support their chil- 
dren and children to support their parents, when financially able. 
The assistance laws were not intended to permit such relatives to 
escape their legal and moral duty in the premises. 


3. Sections 68-312 and 68-313 make express exceptions that the 
information elicited and the records of such hearings may be used for 
“the purposes for which they are furnished” without limitation as to 
secrecy and that all such records and information shall be freely 
accessible to members of the Legislature and all state and county 
officials. The implication is, as it seems to us, that while the law 
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attempts to protect the applicant from the idle gossip of disinterested 
parties and from exploitation by unscrupulous persons who might 
make use of such information for selfish economic or political pur- 
poses, it by no means is to be construed as limiting the courts or any 
pier agency of government in the exercise of their legitimate func- 
ions. 


There is, however, the further question as to whether the pro- 
posed amendment conflicts with the federal laws and regulations 
governing the administration of assistance by the United States. 
This depends entirely on the ruling of the federal agencies governing 
the administration of assistance and is not within our province to 
determine. I am informed by the State Director of Assistance that 
a request has been made to the proper federal agency for a ruling 
on this point but such ruling has not yet been received. 


February 2, 1949 
SCHOOL LAND 


Recovery of School Land Rentals Not Subject to Statute 
of Limitations or Doctrine of Laches 


Mr. Raymond B. Morrissey, County Attorney, Tecumseh: 


You inquire whether the statute of limitations set forth in Section 
25-218, R. S. 1943, constitutes a defense in a suit brought by the state 
to recover the sum due on a school land lease under the following 
circumstances: 


“A party leased school lands from the Commissioner of 
Public Lands and Buildings. He paid the rental for the period 
ending September 15, 1934, but failed to pay any rents there- 
after. On May 11, 1936, the Board of Educational Lands and 
Funds entered an order forfeiting said lease and at that time 
there was a considerable sum due. * * *” 


Section 25-218, R. S. 1943, provides as follows: 


“Every claim and demand against the state shall be for- 
ever barred, unless action be brought thereon within two 
years after the claim arose. Every claim and demand in be- 
half of the state, except for revenue, or upon official bonds, 
or for loans or moneys belonging to the school funds, or 
loans of school or other trust funds, or to lands or interest in 
lands thereto belonging, shall be barred by the same lapse 
of time as is provided by the law in case of like demands 
between private parties.’ (Emphasis supplied) 


Under the provisions of Article VII, Section 3, Constitution of 
Nebraska, all moneys arising from the leasing of school lands are 
declared to be funds for common school purposes. It, therefore, 
seems clear that the statute of limitations is not a defense in an action 
brought to recover school land rentals. 


Neither can the doctrine of laches be used as a defense in such 
an action. In State v. Platte Valley Public Power and Irrigation 
District, 143 Neb. 661, 10 N. W. (2) 631, our Court said: 
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“The general rule is that the doctrine of laches cannot 
be applied against public rights. In other words laches is 
not available against the government or state, in a suit by it 
to enforce a public right, or to protect a public interest. The 
laches of the officers or agents of the state will not be im- 
puted to the state. * * *, 


“This jurisdiction appears never to have announced its 
position in this regard. It appears, however, in light of rea- 
son, that the general rule should be adhered to in those cases 
where the action deals with a public right, such as the public 
school lands and funds, which the state as trustee is bound 
by contract with the United States government and_ the 
Constitution of the state to protect and hold inviolate. State 
v. Central Nebraska Public Power and Irrigation District, 
supra.” 


February 2, 1949 
ELECTIONS 


Special Election in Conjunction with General Election — 
Rules Applicable 


Hon. Glenn Cramer, Senator, Legislative Chamber, State House: 
You request an opinion of this office on the following proposition: 


“Under the provisions of Section 23-125 of the Revised 
Statutes of Nebraska for 1943, the question of whether or 
not a county board shall be authorized to increase the 
county’s mill levy may be voted on at a general election 
or at a special election called for that purpose. Section 23- 
129 of the Revised Statutes of Nebraksa for 1943 provides 
that, in order to carry, such proposition must receive two- 
thirds of the votes cast at the election. This has been in- 
terpreted by the Nebraska Supreme Court to mean two- 
thirds of all of the votes cast at the election and not simply 
two-thirds of the votes cast with reference to the specific 
question of an increase in the mill levy. 


“My question is, could a special election be called on 
the same day as the general election and the question with 
reference to the mill levy be submitted at the special elec- 
tion, and a vote of two-thirds of those voting at the special 
election only be required to authorize the increase. It is 
contemplated that the same polling places would be used as 
at the general elections, and the voting would be presided 
over by the same judges and clerks of election as at the 
general election?” 


In answering your question we feel that for the sake of clarity 
we should set out the applicable portions of the statutes referred to. 
The general statute, Section 23-125, R. S. 1943, provides in part: 
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_* and provide for the submission of the question 
of assessing the additional rate required to a vote of the 
people of the county at the next election for county officers 
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after the adoption of the resolution, or at a special election 
ordered by said county board for that purpose. If the propo- 
sition for such additional tax be carried, the same shall be 
paid in money and in no other manner.” 


The above was a part of an act passed in 1879, was later amended 
in 1887 and has not been amended since. What is now Section 23-129, 
R. S. 1943 was a part of the 1879 act and has never been amended. 
It provides as follows: 


“If it appears that two-thirds of the total number of 
votes cast at the election in which the proposition is sub- 
mitted are in favor of the proposition, and the requirements 
of the law have been fully complied with, the same shall 
be entered at large by the county board upon the book 
containing the record of their proceedings, and they shall 
then have power to levy and collect the special tax in the 
same manner that the other county taxes are collected. Pro- 
positions thus acted upon cannot be rescinded by the county 
board.” 


We have heretofore rendered an opinion as to the number of 
votes cast at the election controlling over the votes cast on the propo- 
sition, a copy of which we enclose. 


You are correct in your statement that the Nebraska Supreme 
Court has held that the proposition submitted under the statutes re- 
ferred to must be carried by a two-thirds vote of all those voting 
at the general election, and not simply two-thirds of those voting 
on the particular question. See State v. Anderson, 26 Neb. 517. 
This is now the settled law in this state. There would be no question, 
of course, if the proposition was submitted at a separate special 
election as the law provides that it may be, and since there would be 
but one question that two-thirds of those voting on the proposition 
would be sufficient to authorize its adoption. 


It is our opinion, however, that the proposition which you have 
set forth for holding an election to be held on the same day as the 
general election, using the same polling places and the same judges, 
would be held to be simply one election despite the fact that it may 
be designated as a special election, and the result would be that it 
would be necessary for a two-thirds vote of all those voting at the 
general election to authorize the increase. Our opinion is based on 
the holding of the Nebraska Supreme Court in the case of Bryan v. 
City of Lincoln, 50 Neb. 620. In this case the question was submitted 
to the voters of the city with respect to whether or not certain bonds 
should be issued. This could be done at either a general or special 
election. The election was called by a city ordinance adopted by the 
city council. Quoting from the opinion of the Supreme Court at page 
623 thereof: 


“* * * But returning again to the question proper, it ap- 
pears that though in some portions of the ordinance the 
election therein provided was denominated a ‘special elec- 
tion,’ it was fixed to be held on Tuesday, the 3d day of April, 
1894, which was the day of the general election for city 
officers, and the vote on the bond proposition was to be 
presided over by the same judges and clerks of election as 
the vote on officers at the general city election. The vote 
was taken at the same polling places in the city, the same 
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registration lists were used, the same voting booths. Indeed, 
no measures were used which would mark the vote on the 
bond proposition as a separate election, except separate bal- 
lot boxes were used and probably separate poll lists. This 
last does not very clearly appear from an inspection of the 
evidence. This constituted but the one election when con- 
sidered for the purpose of determining how many persons 
presented themselves and participated as voters in an election 
at that time and place.” 


While different statutes were involved, the fundamental question 
was the same as to whether or not a special election could be held on 
the same day as the general election, using the same facilities, the 
same judges, etc., as for the general election, and still have the 
rules applicable to the determination of the question apply as if it 
were simply a distinct and separate special election. As shown above 


the court held that it would simply constitute one election and that 
it would be necessary for the proposition to receive a majority of all 
the votes cast. For this reason our answer to your question must be 
in the negative. 


February 3, 1949 
INHERITANCE TAX 
Nontaxibility of Proceeds under Life Insurance Policy 
Mr. John M. Neff, Dawson County Attorney, Lexington: 


We have your letter of January 19, 1949 in which you inquire 
as to whether the proceeds of a life insurance policy are taxable 
under Sec. 77-2002, as amended, R. S. Supp. 1947, the pertient por- 
tion thereof reading as follows: 


“Any interest in property or income therefrom shall 
be subject to tax * * *, if: * * * (2) intended to take effect 
in possession or enjoyment, after his death; (3) by reason of 
death, any person shall become beneficially entitled in pos- 
session or expectation to any property or income thereof; 
% ” 


We do not think life insurance proceeds are subject to the 
inheritance tax laws of Nebraska. Section 77-2002, supra, for the 
purposes of your inquiry, must be construed together with Sec. 
30-401, Revised Statutes of Nebraska for 1943, which provides in part 
as follows: 


“Every executor or administrator * * * shall make and 
return, under oath, into the county court from which he 
received his letters, a true inventory of the real estate, and 
of all ithe goods, chattels, rights and credits of the deceased 


eR RD 


In construing Sec. 30-401 and determining what property is 
includable in the inventory, the Nebraska Supreme Court specifically 
held in In re Reynolds Estate, 131 Neb. 557, 268 N. W. 480: 


“And it is a well-established principle that ‘a named 
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beneficiary takes insurance money, if at all, directly by the 
terms of the contract, and not derivatively, or in the capacity 

of heir or legal representative of the insured.’ 2 Couch, 

Cyclopedia of Insurance Law, 1043, sec. 354. See, also, Wal- 

rk Ni United Order of the Golden Cross, 118 Me. 184, 106 
tl. 713. 


“So, too, ‘If an insurance policy is payable to a designated 
beneficiary having a vested interest, or has been absolutely 
assigned, it forms no part of the insured’s estate, and is not 
liable to an inheritance or succession tax.’ 2 Couch, Cyclo- 
pedia of Insurance Law, 1033, sec. 349.” 


The court went on to say in a later paragraph that: 


“The authorities cited not only fully sustain, but render 
inevitable, the conclusion on this subject which the standard 
text-books on law state as a rule, substantially as follows: 


“‘The proceeds of a life insurance policy in which 
a third person is named beneficiary belong exclusively to 
such beneficiary as an individual; they are not the proper- 
ty of the heirs of insured, are not subject to administra- 
tion, and cannot properly be claimed or received by the 
administrator or other legal representative of insured 
as assets of his estate.’ 37 C. J. 566. See, also, White v. 
White, 11 Tex. Civ. App. 113, 32 S. W. 48.” 


See also Uptegrove v. Metropolitan Life Ins. Co., 145 Neb. 59. 
We think the Reyonlds case is sufficient authority to support our 
opinion. 


While it is true that insurance proceeds are taxable under the 
inheritance tax laws in the neighboring jurisdictions of Minnesota and 
Wisconsin, this result has been accomplished by specific statutory 
enactment. Wis. St., Sec. 1087-1, subd. 7 as added by Laws 1915, C 
253 and Minn. St. 1941, Sec. 291.01. 


In accordance with our conclusion regarding the nontaxibility 
of proceeds under a life insurance policy it is unnecessary to consider 
the method of determining the tax as no tax exists. 


February 4, 1949 
DEPENDENT CHILDREN 


Eligibility According to “Available Resources” — Final 
Authority Rests with Board of Control 


Mr. Donald H. Weaver, County Attorney, Grand Island: 


Our opinion is requested as to the legality of an order of the Board 
of Control holding that one Mrs. Lena Callahan is ineligible to re- 
ceive aid for dependent children. 


It appears that Mrs. Callahan is a widow and the mother of 
minor children for whom she seeks aid as dependent children. She 
is the owner of a 77-acre farm in Hall County on which she resides. 
About three acres of this farm are occupied by the house in which 


—TFl1—. 


Mrs. Callahan and her children live and the surrounding yard and 
farm buildings. The remaining 74 acres are rented by Mrs. Calla- 
han to a tenant who farms it. The farm is mortgaged but the amount 
of the mortgage is not stated. 


A rule of the Board of Control makes ineligible for aid to de- 
pendent children any person who has available resources in excess of 
$600.00. In this case the Board of Control found that the 74 acres 
of farm land leased by Mrs. Callahan constituted available resources 
in excess of $600.00, and that she was, therefore, ineligible to re- 
ceive aid for dependent children. 


Objection is made by members of the County Assistance Com- 
mittee that the Board of Control erred in finding that the 74-acre 
tract which is rented by Mrs. Callahan is property separate and dis- 
tinct from the home and is an “available resource”. It is contended 
that this tract is actually a part of the home and should be so re- 
garded. It is pointed out that the value of the entire 77-acre farm, 
including the house and other buildings, does not exceed the value 
permitted by the Board to recipients of aid to dependent children in 
cities such as Omaha and Lincoln. It is contended that the rule 
adopted by the Board discriminates against residents of agricultural 
communities and in favor of city dwellers. Attention is called to 
our Homestead Law, Section 40-101, R. S. 1943, which defines a 
homestead as consisting of “the dwelling house in which the claim- 
ant resides, and its appurtenances, and the land on which the same 
is situated not exceeding one hundred sixty acres of land”, etc. 


We are unable to agree with this view. The assistance laws 
are an exercise of the police power of the state designed to promote 
the public welfare but not to confer legal rights on any individual 
or class. Those who avail themselves of the benefits of these laws do 
so voluntarily and must accept the benefits under the conditions 
imposed by law. 


It is true that assistance must be administered with uniformity 
and without discrimination, but this does not mean that each recipient 
is entitled to an equal amount of relief regardless of his needs. The 
criterion is the satisfaction of a need, not the cash value of the 
relief granted. A house adequate to meet the needs of the applicant 
might have a value of $5,000.00 in a large city and a value of only 
$2,500.00 in a rural community, yet it would satisfy the need for 
a dwelling equally in either’ place. If the need for food, shelter, 
medical care, etc. is satisfied equally and with uniformity, the re- 
quirements of the law have been met even though the amount of 
money expended has varied considerably among the several re- 
cipients of assistance. 


The law vests in the Board of Control the power to administer 
the assistance laws and final authority to determine the needs of the 
applicant. The courts will not interfere with the exercise of this 
power by the Board unless it clearly appears that such power has 
been abused. We think the courts would find no abuse of power 
by the Board in this case. 
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February 4, 1949 
MOTOR VEHICLE INSURANCE 


Safety Responsibility Act — Statutory Provisions as to 
Violation of Policy 


Mr. F. H. Klietsch, Director, Motor Vehicle Division, Department of 
Roads and Irrigation, Capitol Building: 


You request our opinion as to the correct interpretation of Section 
60-538, R. S. Supp. 1947, as applied to the following statement of facts: 


“On October 7, 1946, LeRoy S. Hansen was involved in 
a motor vehicle accident with Clifford A. Jungles which was 
reported to the Department of Roads and Irrigation by Mr. 
Seg in which he stated that his damage amounted to 
40.00. 


“On January 2, 1947, Mr. Jungles reported damage to his 
motor vehicle in the amount of $150.00. 


“On March 31, 1947, an authorized agent of the Iowa 
Mutual Liability Insurance Company filed proof of insurance 
coverage for Mr. Hansen, their insured, showing that Mr. 
Hansen had policy FCA 170161 in effect at the time of the 
above accident, as provided in Section 60-508. 


“On December 31, 1946, Clifford A. Jungles got a judg- 
ment against LeRoy S. Hansen by default in the Justice 
Court of Platte County, before J. H. Moeller, Justice of the 
Peace, in the amount of $150.00 with lawful interests and 
costs. 


“The Iowa Mutual Liability Insurance company denies 
any liability under the terms of their policy because Mr. 
Hansen has never reported the accident to the company 
nor did he notify the company of the filing of the law suit 
as provided in the terms of the policy. 


“Section 60-538 provides that every motor vehicle liabil- 
ity policy shall be subject to the following provisions which 
need not be contained therein: (a) The liability of the in- 
surance carrier with respect to the insurance required by 
this act shall become absolute whenever injury or damage 
covered by said motor vehicle liability policy occurs; said 
policy may not be canceled or annulled as to such liability 
by an agreement between the insurance carrier and the 
insured after the occurrence of the injury or damage; no 
statement made by the insured or on his behalf and no 
violation of said policy shall defeat or void said policy * * *.” 


“The Iowa Mutual Liability Insurance company contends 
that the insurance contemplated in this act is not compulsory 
under the act execept as provided in Sections 60-519 and 
60-524, therefore, that part of Section 60-538 which states 
that the liability of the insurance carrier with respect to the 
insurance required by this act does not apply to a policy al- 
ready in effect. 


“Further, that inasmuch as Mr. Hansen violated the 
terms of his policy by not notifying the company of the suit 
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or reporting the accident that part of Section 60-538 which 
provides that no statement made by the insured or on his 
behalf and no violation of said policy shall defeat or void 
said policy does not apply to his policy or the company’s 
liability under his policy. 


“The question is, does Section 60-538 apply to all public 
liability and property damage policies written by the insur- 
ance companies or does it apply only to policies written for 
persons who are required to furnish proof of financial re- 
sponsibility before their licenses can be reinstated following 
a suspension by a court or their failure to pay a judgment?” 


The statutes you mention are found in the Motor Vehicle Safety 
Responsibility Act, enacted by the 1945 Legislature (Chapter 144, 
Laws of Nebraska, 1945). which includes Sections 60-501 to 60-569, 
R. S. Supp. 1947. In construing Section 60-538 of the Act, the entire 
Act must be given consideration. 


As you point out, Section 60-538, provides that no violation of 
the policy shall defeat or void the policy, and every policy is sub- 
ject to the provisions announced in this statute and any provision 
of the policy or other agreement between the parties in conflict 
with these statutory provisions is void. It seems clear that these 
statutory provisions can apply only to contracts of insurance written 
after the law became effective, otherwise, it would violate the pro- 
vision of the United States Constitution forbidding legislation which 
impairs the obligation of contracts. As this is a statute in derogation 
of the right to enter into contracts, it should be strictly construed 
to include only those contracts which clearly come within its pur- 
view, 50 Am. Jur. 427, Sec. 403. 


It is our opinion, therefore, that Section 60-538, R. S. Supp. 1947, 
must be construed as applying only to policies written for persons 
who are required to furnish proof of financial responsibility in order 
to reinstate their licenses, as required by this act, and not to policies 
issued generally. 


February 5, 1949 
INHERITANCE TAX 


Valuation of Widow's Life Estate — Assessing Inheritance 
Tax Due from Widow and Children 


Mr. William C. Smith, Jr., Brown County Attorney, Ainsworth: 


We have your letter of January 20 which requests our opinion 
in the following words: 


“I will appreciate your opinion as to the correct method 
to compute the inheritance tax in connection with the follow- 
ing state of facts. 


“A dies testate leaving a widow and seven children sur- 
viving. After making certain specific bequests the will gives 
to the widow of A a life interest in and to any and all other 
personal and real property of which the deceased was possessed 
at the time of his death and after the death of his widow 
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the will bequeathed in equal shares the remaining residue 
to the seven children. 


“Excluding these specific bequests the property consists 
of ranch real estate having an approximate value of $60,000.00 
and personal property having an approximate value of 
$56,000.00. The personal property consists of cattle having 
an approximate vale of $50,000.00 and the balance of personal 
property is in mortgages and miscellaneous property. The 
cattle are operated on a share basis, the deceased owning the 
basic herd and having a one-half interest in the balance of 
the cattle and one-half interest in all increase. 


“What I want to know is how the value of the life estate 
shall be determined for the purpose of assessing inheritance 
tax against the widow if there is any due from her, and how 
to assess the inheritance tax due from each of the children.” 


In this connection we call your attention to an opinion of this 
office dated July 9, 1948, and found at page 583 of the Report of 
Attorney General of Nebraska, 1947-48. By virtue of the decisions 
mentioned in that opinion it will be seen that the rule in Nebraska is 
that although a wife elects to take under a will, if the estate which 
she receives under such election does not exceed that which would be 
received by operation of law, no inheritance tax is assessed to her 
interest. This is by reason of the fact that our court considers the 
statutory share of a wife as immune from inheritance tax because 
it was owned by her prior to her husband’s death. 


In the case which you cite it would be proper to have an in- 
heritance tax appraiser appointed under Section 77-2019, R. S. 1943, 
and have him make appraisal of the fair market value of the assets. 
It would then be necessary for the court, as provided at 77-2022, to 
determine the value of the life estate of the widow including the home- 
stead interest if any is invovlved. Determining the life estate’s value 
would be a matter in which several elements must be considered; 
namely, the nature of the property involved, whether the will provides 
power of sale or disposition, and the annual income which the estate 
has produced or will produce. Upon these factors and by use of the 
life expectancy tables found in the appendix of Volume 2, R. R. S. 
1943, a figure for the present worth of the widow’s interest in the 
property may be determined. It is impossible to outline the exact 
method for evaluating these interests for each of the above factors 
must be given weight according to its probable effect upon the value. 
The following quotation appears at 28 Am. Jur. 117: 


“The value of a life estate is computed by the use of 
tables prepared by actuaries for ascertaining the expectancy 
of life for purposes of life insurance, and the value of the 
remainder is the value of the property as a whole over and 
above the value of the life interest. Some statutes so pro- 
vide. In some states it is held that if the life tenant is of 
feeble or unsound health, the mortality tables should be dis- 
regarded, but it is generally held that even if the life tenant 
dies before the value of his interest has been determined, it 
is to be valued according to the mortality tables, and not 
according to the facts which have actually occurred.” 


There is a Wisconsin case, State v. Merrill, 248 N. W. 909, which 
contains the following syllabus: 
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“Present value of realty, insurance, and annuity for 
life, transferred by will to testator’s widow, held properly 
fixed by means of mortality tables used by insurance com- 
missioner.” 


As will be seen from the citation from Am. Jur., supra, some states 
allow consideration of the health of the life tenant along with the 
mortality tables for computing her expectancy. Whether or not a 
power of sale or disposition is contained in the widow’s right would 
of course have a direct effect upon its worth because such a power 
might amount to a complete authorization to deal with the property 
and to transfer fee simple title to all of it. Upon the analysis of these 
factors, Sec. 77-2022 charges the county judge with the duty of fixing 
the value of the shares. 


If this figure, when determined, is less than the statutory share 
of the widow, including her homestead interest, if any, plus $10,000 
specific exemption to which a widow is entitled, there would be no 
inheritance tax upon the descent to her. 


After computing the interest of the property which the wife re- 
ceives, that amount should be deducted from the whole estate as 
appraised, and the remaining figure is the total value of property 
descending to the children. The specific exemption of $10,000 to each 
of the seven children would then be applied to the share of each, and 
tax would be payable upon the balance received over that amount. Our 
statute provides for the immediate present taxation of the entire share 
(Sec. 77-2008). There is, however, provision for delay of tax upon 
the interest of the remaindermen by posting a bond as required in 
Sec. 77-2009, R. S. 1943. 


February 7, 1949 
LEGISLATIVE ACTS 


Constitutionality of L. B. 402, 1949 Session — Issuance and 
Sale of Highway Use Stamps 


Hon. Fay Wood, State Senator, State House, Lincoln: 


You have requested our opinion as to the constitutionality of 
L. B. 402, introduced by you, providing for the issuance and sale of 
highway use stamps. This may be done when there are insufficient 
funds in the State Air Road Fund to match federal funds. The bill 
authorizes the State Engineer to resort to this method of raising 
money whenever a budget prepared by him, as described in section 
2, shows that state funds are and will be insufficient for this purpose 
and this budget is approved by the Governor, the State Treasurer 
and the Auditor of Public Accounts. Such stamps may not be issued 
more than once every twelve months, may not exceed in amount 
five dollars and must be purchased by every owner of a truck or 
other automobile. 


This bill declares and the tax involved therein, is actually a “use” 
tax as distinguished from a property tax. It is in the “nature of 
a toll for using the highways.” 5 Am. Jur. sec. 114, p. 575; and as 
is not unusual in the case of stamp taxes, the actual value of the 
property is “not the basis for computing such a tax.” 49 Am. Jur. 
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sec. 17, p. 212. Accordingly the provisions of Article VIII, Sec. 1 
of our Constitution with reference to the uniform valuation of tangible 
property for taxation, have no application. Tukey v. Douglas County, 
133 Neb. 732, p. 735; Sullivan v. City of Omaha, 146 Neb. 297, p. 308. 


The stamp fee provided here, under the foregoing cases, would 
seem to constitute an appropriate enactment of the Legislature 
under the provision of the Constitution referred to above, relating 
to taxes “other than property taxes”. In view of the limitation in 
amount there would appear to be no valid objection that the charge 
is unreasonable. Rocky Mountain Lines v. Cochran, 140 Neb. 378. 
The language of Aero Mayfiower T. Co. v. Georgia Pub. Service Com., 
295 U. S. 285, cited in the Cochran case, shows quite clearly that a 
fixed or flat fee is reasonable and desirable. 


«* * * The fee is not for the mileage covered by a 
vehicle. There would be administrative difficulties in col- 
lecting on that basis. The fee is for the privilege for a use 
as extensive as the carrier wills that it shall be. There is 


nothing unreasonable or oppressive in a burden so imposed. 
** #9 


We believe that the delegation of authority involved in this bill 
involves an appropriate “constitutional cooperation between the legis- 
lative and executive branches” of government and cannot be suc- 
cessfully challenged. Peterson Baking Co. v. Bryan, 124 Neb. 464, 
p. 468. In this regard, the rule set forth in Lennox v. Housing Au- 
thority of the City of Omaha, 137 Neb. 583, applies: 


“The granting of administrative discretion is not an un- 
constitutional delegation of a legislative function, where ade- 
quate standards to guide the exercise of such discretion are 
provided for by the statute authorizing it.” 


For the reasons outlined, we believe that L. B. 402 is a con- 
stitutional proposal. 


February 7, 1949 
MOTOR VEHICLE TAXES 


Taxation of Automobile of Army Personnel Seeking 
Nebraska License 


Mr. L. M. Clinton, County Attorney, Cheyenne County, Sidney: 


We have your letter of January 29, 1949, and the inquiry con- 
tained therein regarding the motor vehicle tax for Army personnel 
stationed in Cheyenne County and assigned to the Sioux Ordnance 
Depot. In your letter you ask: 


“Assuming that they resided in and that their auto- 
mobiles were present in Cheyenne County on the day for 
assessment, are they required to pay a personal property 
tax on the vehicles or can the County Treasurer issue them 
a Nebraska license without demanding payment of the tax”. 


The county treasurer must demand proof by way of tax receipt 
or otherwise, that a personal tax on the motor vehicle has been paid 
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for the preceding year even though such receipt has been issued by 
another state. If no such proof is shown the motor vehicle is subject to 
the Nebraska tax. 


It is conceded that personnel in the Armed Forces of the United 
States do not acquire domicile or residence in Nebraska by reason 
of their being assigned to duty in this State; see Means v. Means, 
145 Neb. 441; the opinion issued by this office in 1948, page 626, Re- 
port of Attorney General of Nebraska 1947-48, and Article VI, Section 
4, Constitution of State of Nebraska. 


In addition Section 574 of the Soldiers’ and Sailors’ Civil Relief 
Act of 1940 as amended July 3, 1944, c. 397, Sec. 1, 58 Stat. 722, makes 
direct provision covering the situation with which you are concerned 
and reads in part as follows: 


(1) “For the purposes of taxation in respect of any per- 
son, or his personal property, * * *, by any State * * * such 
person shall not be deemed to have lost a residence or 
domicile in any State, * * * solely by reason of being absent 
therefrom in compliance with military or naval orders or 
to have acquired a residence or domicile in, or to have 
become resident in or a resident of, any other State, * * * 
while, and solely by reason of being so absent * * * 


(2) “When used in this section, (a) the term ‘personal 
property’ shall include tangible and intangible property in- 
cluding (motor vehicles), and (b) the term ‘taxation’ shall 
include but not be limited to licenses, fees, or excises imposed 
in respect to motor vehicles or the use thereof: Provided, 
that the license fee, or excise required by the State, * * * 
of which the person is a resident or in which he is domiciled 
has been paid.” (emphasis supplied) 


It is further provided in Section 60-302, Revised Statutes of 
Nebraska, for 1943, that: 


“* * * if such owner is not a resident of this state, such 
application for registration may be made to the county treas- 
urer of any county, * * *”. 


However, Section 60-303, Revised Statutes of Nebraska for 1943, 
specifies the condition upon which the county treasurer may accept 
the nonresident’s application and provides: 


“The county treasurer shall neither receive nor accept 
such aplications or registration fee nor issue any registra- 
tion certificate for any motor vehicle, unless the owner * * * 
shall first exhibit proof by tax receipt or otherwise (a) that 
he has paid all personal taxes upon such motor vehicle 
based on the assessment thereof made in the year preceding 
the year for which such application for registration certificate 
is made (b) that he was the owner of another motor vehicle, 
or other motor vehicles, on which he paid the personal taxes 
during such year, or (c) that he ownea no such motur venicie 
upon which personal taxes might have been levied during 
such year.” 


In the event no such proof can be produced in compliance with 
Section 60-303, supra, and the nonresident applicant desires to register 
his motor vehicle in Nebraska under the provisions of Section 60-302, 
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supra, it is our opinion that said applicant then brings himself within 
the provisions of Section 77-1238, Revised Statutes of Nebraska for 
1943, which reads as follows: 


“The term ‘motor vehicle’, as used in Section 177-1239, 
to 77-1243, shall mean and include every motor vehicle and 
trailer subject to the payment of registration fees under the 
laws of this state.” 


Section 77-1239 to 77-1243, specify the manner in which the tax 
upon motor vehicles is to be levied. 


We are of the opinion that if the owner of a motor vehicle makes 
application to register his automobile in a Nebraska county, having 
no tax receipt or other proof showing a personal tax paid in another 
jurisdiction, the said owner-applicant is governed by Section 77-1238, 
supra, and subject to the Nebraska tax. In such a case the nonresident 
owner of a motor vehicle has voluntarily placed himself in the same 
position as a resident of Nebraska who is required by statute to register 
his automobile and consequently the nonresident subjects his auto- 
mobile to assessment of the personal tax in order that the required 
receipt may be obtained for the succeeding year’s registration, all in 
accordance with his military status and the provisions of Section 574 
of the Soldiers’ and Sailors’ Civil Relief Act of 1940, as amended. 


February 7, 1949 
CRIMINAL LAW AND PROCEDURE 


Violation of Probation — Laws Governing Revocation 
or Extension 


Mr. Alfred D. Raun, County Attorney, Pender: 


Under date of February 3, 1949, you submitted for our opinion 
the following proposition: 


“A defendant charged with a felony pleads guilty and 
is placed on probation for a period of two years under the 
provisions of Section 29-2219 of the Revised Statutes of Ne- 
braska for 1943. This was done on the 8th day of December, 
1946. On the 12th day of May of the same year, complaint 
was led charging the defendant with violating a state law. 
Shortly after the filing of the complaint defendant was placed 
under arrest and shortly thereafter escaped from custody 
and was not apprehended until the 19th day of December, 
1948. On the 17th day of September, 1948, a complaint had 
been filed against the defendant charging him with violation 
of his probation. The question is, since the two year period 
has now expired as originally set in the decree of probation 
can you now proceed to prosecute the complaint filed against 
this defendant for violation of his probation”. 


Section 29-2219 of the Revised Statutes of Nebraska for 1943, 
provides in part as follows: 


“In case of violation of the probationary conditions, the 
court may impose any penalty which it might have imposed 
before placing the defendant on probation; * * *. If a pro- 


—79— 


bationer without permission disappears, or departs from the 
jurisdiction of the court, the time during which he keeps 
his whereabouts hidden or remains away from the jurisdiction 
of the court may be added to the original period of probation.” 


We find no cases in Nebraska with reference to the question which 
you have asked. The general rule in matters of this kind, however, 
seems to be as set forth in 24 C. J. S., Section 1572 (2), page 74, as 
follows: 


“In the absence of any statutory limitation applicable 
thereto the jurisdiction of the court to revoke the suspension 
and impose sentence is not lost by mere passage of time and a 
suspension of sentence under a probation statute may be re- 
voked by the court and sentence imposed even at a subse- 
gent term”. 


While the above, strictly speaking, apparently refers to a “suspen- 
sion of sentence” rather than probation, we believe the same reasoning 
would apply. 


There are quite a number of cases cited under this section of C. J. S. 
holding that where there is a statutory limitation upon the time 
within which a revocation of probation may be entered that the 
revocation must take place during that period. In Nebraska, how- 
ever, there is no statutory limitation of any kind. We also have the 
holding in the case of Commonwealth v. Fox, 69 Pa. Super. 456, where 
in a situation very similar to the instant case the court said: 


“Where a court, acting under the provisions of the act 
of June 19, 1911, P. L. 1055, suspends the imposing of a 
sentence in a criminal prosecution, and places accused on 
probation for a year, the probation is not a substitute for 
a sentence, and if accused violates its terms, he may be 
arrested, and a prison sentence imposed on him after ex- 
piration of the year, accused not having been discharged 
theretofore”’. 


For these reasons we are of the opinion that under the situation 
stated above a revocation of the probation may be had even though 
the original period of probation has expired. 


Also as shown by the quotation from the statute supra it is 
also possible for the court to add to the original period of probation 
the length of time that the probationer either has disappeared or 
been away from the jurisdiction of the court. This unquestionably 
could be done after the original period of probation had expired 
and an order could be entered adding the period of time to the original 
period which would result in keeping the probation period alive 
to the present time. 


February 7, 1949 
SCHOOL TUITION 


Reimbursement to County of Free High School Tuition 
Mistakenly Paid 


Mr. F. B. Decker, Director of Administration, Department of Public 
Instruction, State House: 
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You write: 


“The county superintendent of one of our counties has 
just discovered that over a period of four years time that 
county has paid the free high school tuition for some high 
school pupils that reside in a rural district of another county, 
The amount so mistakenly paid is approximately $1400. The 
question has now arisen as to whether or not the county that 
should have paid this tuition can directly reimburse the free 
high school tuition fund of the county that has paid through 
error. 


“My specific questions are these: 


“1, Does the county superintendent of the county that 
should have been paying this tuition have authority to issue 
a warrant on the free high school tuition fund of her county in 
favor of the free high school tuition fund of the county that 
has, through error, paid this amount over the past four years. 


“2. If the county superintendent of the county that 
should have been paying this free high school tuition refuses 
to reimburse the county that has paid it through error, what 
action, if any, may be taken by the latter county to collect 
the amount so paid?” 


We find no statute which specifically applies to the situation 
you describe. While the procedure which you suggest is not specifically 
authorized by statute, we find no law which, in our opinion, pro- 
hibits it. We believe that there is a legal obligation on the part of 
the school district in which these high school students resided to re- 
imburse the county which paid their tuition for the amount actually 
paid as tuition by it, and have no doubt that such obligation could be 
enforced in the courts by an appropriate action to recover these funds. 
This being true, we can see no good reason why the matter should 
not be amicably adjusted between the two counties in the manner 
suggested by your letter. 


February 7, 1949 
SCHOOL RETIREMENT SYSTEM 


Qualifying for Prior Service and Receiving Military Service 
Credit as Determined by “Date of Discharge” 


Mr. Glenn I. Anderson, Director of Retirement Systems, Capitol Build- 
ing, Lincoln: 


You write as follows: 


“In Section 79-2915, R. S. Supp. 1947 we find the follow- 
ing words: 


“«: * * and provided further, that any person in the 
armed forces, with teaching service prior to the establish- 
ment of this retirement system, who becomes a member of 
the retirement system may qualify for prior service credit 
toward a service annuity if he becomes a member of the 
retirement system within one calendar year following the 


date of his discharge or within one year from the date of 
completion of training provided in Public Law No. 346 
of the 78th Congress of the United States. In addition to 
any prior teaching service credit, such member shall also 
receive credit toward a service annuity for the time spent 
in the armed forces.’ 


“The question concerns two factors: the first, qualifying 
for prior service, and the second, granting service credit, and 
both depend on the interpretation of the words ‘date of dis- 
charge.’ There are many who were serving in the armed 
forces who were not discharged but simply put on inactive 
duty or automatically in the O. R. C. When does the one 
year limitation on these people commence? 


“The second question concerns the last sentence in this 
section. Are those not discharged still receiving credit for 
service even though they are not in active duty?” 


We believe that the phrase “date of his discharge”, as used in 
Section 79-2915, can mean only one thing and that is the date of 
actual discharge from military service. The word “discharge”, when 
referring to discharge from military service, has a definite and un- 
ambiguous meaning; namely, the act by which one’s military service 
is finally and completely terminated. 


In the case of In re Markum, 232 Fed. 1018, the court held that 
a furlough and transfer to the Army Reserve did not constitute a dis- 
charge from military service. As long as a member of the armed 
forces is subject to military authority he is not discharged. 


It is probable that when the Legislature enacted Section 79- 
2915, it did not contemplate the present practice of transferring of- 
ficers of the armed forces to inactive duty, but we cannot assume 
this to be the case, or give the language of the statute any meaning 
other than the plain and unambiguous import of the words used. 
We believe that the one year limitation of the statute does not com- 
mence until one year after the party has been actually “discharged” 
as that term is understood in military parlance and in everyday 
speech. 


You refer also to the last sentence of Section 79-2915, which reads 
as follows: 


“In addition to any prior teaching service credit, such 
member shall also receive credit toward a service annuity 
for the time spent in the armed forces.” 


You ask if persons who have not been discharged but are no 
longer on active duty are to receive credit toward a service annuity 
for time spent on inactive duty prior to discharge. 


We think not. As we understand it, a person on inactive duty is 
free to teach or follow any other occupation, subject to being recalled 
to active duty whenever the military authorities see fit. In other 
words, his time is not “spent in the armed forces” when on inactive 
duty. We believe this last sentence should be construed to refer 
only to time spent on active duty with the armed forces. 
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February 7, 1949 
SCHOOL LAND 


Constitutionality of Amendment to L. B. 474, 1949 Session, 
Granting Special Preference to Leaseholder in 
Purchase of School Lands 


Hon. Clyde F. Cretsinger, State Senator, 39th District, Legislative 
Chamber, State House: 


You request our opinion as to whether L. B. 474, which author- 
izes the sale of the school lands of the state, may be amended so as 
to grant a preference to the leaseholder to purchase the lands at the 
highest bid made at public auction. 


Section 8, Article 7 of the Constitution of Nebraska provides that 
none of the school lands shall be sold except at public auction. Under 
a similar constitutional provision the Supreme Court of Montana in 
State ex rel. Danaher v. Miller, 52 Mont. 562, 160 P. 513, said: 


“SAll sales of state lands shall be at public auction’ (sec. 
38, Act 1909), and this means a sale to the highest and best 
bidder with absolute freedom for competitive bidding.” 


To grant a special privilege to the lessee to purchase the lands 
at the highest bid would not be a sale to the highest and best bidder 
since the phrase “public auction” as used in our Constitution, and as 
above defined, clearly contemplates that one who makes the highest 
and best bid would receive title to the real estate free from the right 
of any other person to take the benefit of his bid from him simply 
by equalling the amount of his bid. 


February 7, 1949 
FEEBLE-MINDED 


Court Costs in Transferring Occupants of Training Schools 
to Beatrice State Home 


Mr. W. H. Diers, Chairman, Board of Control, State House, Lincoln: 
We have your request for an opinion in the following words: 


“Frequently we are called upon to transfer boys and girls 
from our training schools to the Beatrice State Home. We 
have instructed the Superintendents of our training schools to 
proceed under the provisions of Sec. 83-220 and have the 
county court of the county in which the school is domiciled 
to make the commitment. The question we are now con- 
cerned with is relative to the court costs. The statutes pro- 
vide that the commiting court must make a finding as to the 
ability of the relatives of the feeble-minded person to pay for 
his keep at Beatrice. In the case of a non-resident boy or girl, 
it will not be able to do this. It is our thinking that the home 
county of the boy or girl should be charged with court costs 
BS well as the costs for keeping them at the Beatrice State 

ome.” 
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We advise that under the present statutes, Section 82-224 to 83-227, 
R. S. Supp. 1947, it is no longer required of the court that he make 
any finding relating to the financial ability of the feeble-minded person 
or his relatives. It is his function merely to determine whether or 
not the subject is a feeble-minded person and whether his best inter- 
ests and the welfare of society require that he be committed to the 
Beatrice State Home. The matters of who shall pay for his care at 
the Beatrice State Home are then determined in the manner now 
provided in the statutes cited above, and somewhat similar to the 
care of the mentally ill. 


It would be necessary for the person filing the action to pay such 
advance costs as were necessary and the court could tax the costs as 
in other cases. In the event neither the subject nor his relatives make 
payment of these costs, it is our opinion that the petitioner would not 
be refunded any costs by the county, for we find no statute fixing 
hability of counties therefor. 


February 8, 1949 
NEWSPAPERS 


Legal Status of Newspaper Issuing Eleventh-Issue 
Supplement Under Irregular Circumstances 


Mr. Chester N. Sutton, County Attorney, Blair: 


We have your request for an opinion regarding the status of the 
Washington County Review-Herald as a legal newspaper in Washington 
County. You state that the paper has changed name and manage- 
ment and been removed from Arlington in Washington County to 
Blair, the county seat of such county. Under earlier opinions of this 
office, found at pages 137 and 138 of the Report of the Attorney Gen- 
eral, 1943-1944, and on pages 146 and 147 of the Report of the Attorney 
General, 1945-1946, and at pages 621 and 622 of the Report of the 
Attorney General, 1939-1942, we feel that there is nothing in the mov- 
ing of the paper within the county or the slight change of the name 
of the paper which would affect its legal status if the publication were 
continued in a manner meeting the requirements of our statute—Sec. 
25-523, R. S. 1943. 


However, your letter further states: 


“* * * October 20, 1948, the Review Herald, Inc., found it 
necessary to have the paper printed in Omaha from October 
21, 1948 due to damage of important parts of a linograph 
(printing machine) which was so obsolete that they were un- 
able to obtain additional repairs. The printing move to 
Omaha was further prompted by personnel failure. The Re- 
view Herald, after having been printed in Omaha for a period 
of 10 weeks with all composition and editorial work having 
been prepared at 107 East Front Street, Blair, Washington 
County, Nebraska, their office of publication, with their 
eleventh issue, which was also printed in the same manner as 
the previous ten, printed a supplement to comply with Section 
25-523 of the Revised Statutes of Nebraska 1943, to maintain 
their status as a legal newspaper. The eleventh issue was 
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mailed in the post office at Blair, Washington County, Ne- 
braska, on Thursday afternoon, December 30, 1948, and all 
copies of the supplement were mailed on Friday morning, 
December 31, 1948. The question therefore being, ‘Does the 
above proposition comply with Section 25-523, Revised Stat- 
utes, Nebraska, 1943?’.” 


On November 26, 1948, this office issued an opinion found at Vol. 
3, No. 6, p. 340, Opinions of the Attorney General of Nebraska, in 
which a matter similar in many respects to that posed by your letter 
was considered. We held in that opinion that a newspaper printed 
in entirety outside the county was not given legal status within our 
statute by the mere device of inserting a small printed supplement. 


We feel that the question presented by your request is quite sim- 
ilar to that considered in that opinion. However, the question in your 
case is attended with three more phases which render more uncertain 
the status of the newspaper in your county than that of the paper 
discussed in Blaine County. First, your supplement is merely a mimeo- 
graphed sheet; second, your supplement was not published and dis- 
tributed with or on the same day as the main publication; and third, 
your supplement contained, in place of any news items, advertising, or 
personal items, only a statement to the effect that it is being issued 
to maintain the legal status of the newspaper which had been dis- 
tributed earlier. 


As to the first proposition: Without discussing the matter in great 
detail, we find that the general state of the law is one which contains 
doubt as to whether typewriting or mimeographing is actually print- 
ing. An Arizona case, Wiggins v. Kerby, 38 P. (2d) 315, holds that 
mimeographed works do not qualify as printed works, and in a Wyom- 
ing case, 23 Wyo. 66, 146 P. 593, printing is defined generally as mean- 
ing to stamp by direct pressure, as from the face of types, etc. Print 
has been defined as meaning “to make impressions with inked type” 
(187 S. W. 1174), and on the other hand, the federal cases hold that 
typewriting and mimeographing constitute printing under the pro- 
visions of the copyright law. We do not hold, or feel it necessary to 
hold, that mimeographing is or is not printing within the meaning of 
our law. It is sufficient to say of this proposition that it is not settled 
in Nebraska and it adds one more uncertain element to the set of facts 
stated in your letter. 


As to the second proposition, we feel that it may very well be a 
determining factor in analyzing this case that the supplement did not 
issue at the same time as, nor was it enclosed in, the regular publica- 
tion. We fail to see how a publication printed entirely outside of your 
county for the eleventh consecutive week and mailed on Thursday 
can be added to or given legal status by a mimeographed supplement 
mailed to the same list of subscribers on the next day. We find no case 
in which such procedure has been approved for such purpose. Indeed 
we can see possibility of utter failure of the purposes of legal publica- 
tions in a situation which permitted supplementation on later days of 
the purported legal newspaper, for legal notices placed in the supple- 
ment rather than the original sheet might be overlooked entirely. It 
is by no means certain that a reader will give the same attention to a 
mimeographed paper reaching his desk or home that he will give his 
local newspaper. It is common knowledge that some persons would 
give it no attention at all except that necessary to dispose of it in his 
waste basket in these days of extensive and multitudinous direct mail 
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advertising. It is almost certain that a mimeographed sheet would 
have little news-stand sale. 


As to the third situation, we refer again to our opinion of Novem- 
ber 26 in which our observation of the tests applied to determine 
“legality of newspapers” was to see whether that part actually printed 
in the county or at the office of publication did of itself qualify as a 
newspaper if distributed without the “patent insides”, “boiler plate”, 
or other portion of the paper printed outside the county. Certainly in 
the material which you have submitted this qualification does not 
appear. A mere sheet advising that it is issued to maintain legal status 
for a newspaper whose change of location was not able to be made 
within the ten-week period after its cessation was caused could not 
of itself be classed as a newspaper. See Hanscom v. Mayer, 60 Neb. 
68, 82 N. W. 114. 


You cite Bebermeyer v. Board of County Commissioners, 262 
N. W. 175, a South Dakota case. We did not have that case before us 
when we issued our opinion of November 26, 1948. We have carefully 
examined the case to determine whether it would not permit us to 
believe that our court would follow it, based upon the facts which 
you have submitted and upon the facts in Blaine County, and we 
reach the conclusion that it would not be followed by reason of the 
essential difference between the facts there and here. In that case 
the court divided three to two upon the question, and the majority 
opinion repeatedly stated that it was limiting its holding to the precise 
facts involved in the case being considered, and its concluding state- 
ment is: 


“Limiting our decision to the facts before us, we hold 
that a legal weekly newspaper in this state which continues to 
maintain an office in charge of a resident employee at the 
place of publication and continues to print a supplement in 
such office, as was done in this case, does not lose its status 
as a legal newspaper merely because it adopts the practice 
of having its editorial work, composition, and the greater part 
of its printing done in a plant in an adjacent town, but under 
the same ownership and within the boundaries of the same 
county.” (Emphasis supplied.) 


It will be noted from our statute that publication of the paper 
within the county, as well as general circulation within the county, is 
necessary, and that some part of the paper must be printed in an office 
maintained at the place of publication. We feel that the fact that the 
South Dakota case presented a situation where the paper was entirely 
printed and published under the same ownership and within the 
county renders it so different from the instant case that a proper 
analogy may not be drawn. 


It is therefore our opinion that under the facts which you state the 
Washington County Review-Herald has not retained its status as a 
legal newspaper. 
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February 10, 1949 
MOTOR VEHICLE LICENSES AND REGISTRATION 


Right of County Treasurer to Demand 1948 Motor Vehicle Registration 
Fee as Condition Precedent to 1949 Renewal 


Mr. Robert V. Denney, Attorney at Law, Fairbury: 


You inquire whether a county treasurer may properly demand 
payment of a motor vehicle registration fee for the year 1948 as a 
condition precedent to renewal of the registration for the year 1949 
in the following circumstances: A and B, doing business as a partner- 
ship, registered a vehicle in 1948 in the firm name. Prior to April 1, 
1948, title was conveyed to A who obtained a new certificate of title 
in his own name. The firm complied with Sec. 60-314, R. S. Supp. 
1947, in respect of transfer of title, but A operated the vehicle for the 
remainder of the year 1948 on the original registration certificate which 
has been issued in the partnership name. 


We think, and it is our opinion, that the demand of the county 
treasurer was properly made. 


There is no doubt, in view of Sec. 67-304 (4), R. S. 1948, and of 
Clay, Robinson & Co. v. Douglas County, 88 Neb. 263. 1299 N. W. 548. 
that a partnership is an entity distinct from that of its members and 
is recognized in law as a person. Hence, the transfer of title to a motor 
vehicle by a partnership to a person who is also a member of the firm 
is a transfer within the meaning of Sec. 60-314, and thereupon the 
negatradion certificate issued to the partnership expires, as that section 
provides. 


The partnership did not avail itself of any of the rights granted 
by Sec. 60-315, R. S. Supp. 1947, and thus it did not recover one-half 
of the registration fee. This neglect or oversight of the partnership 
cannot be turned to the account or advantage of A, who cannot comply 
with Sec. 60-310, R. S. Supp. 1947, in respect of surrender of a proper 
1948 registration certificate, nor with Sec. 60-339, R. S. 1943, in respect 
of a showing of non-use of the vehicle during the year 1948. 


Therefore, A is bound to pay the fee for and acquire, in accordance 
with Sec. 60-302, R. S. 1943, a proper 1948 certificate of registration 
before he can require the county treasurer to issue to him a renewal 
thereof for the year 1949. 


It is plain that the county treasurer cannot be required to issue a 
renewal of a registration certificate which had expired by operation 
of law upon the day a transfer of title to the motor vehicle had been 
accomplished. The penalty of one dollar attaches as a matter of law. 
Sec. 60-315. 


February 11, 1949 
INHERITANCE TAX 
Inheritance Tax on Property Owned in Joint Tenancy 
Mr. Robert R. Wellington, Dawes County Attorney, Crawford: 
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We have your letter of January 27, 1949, in which you make in- 
quiry regarding the inheritance tax statute involving property owned 
in joint tenancy and found in Section 77-2002, R. S. Supp. 1947. 


In your letter you state: 


“In one instance, where probate proceedings were in- 
stituted but in which no mention was made of the property 
transferred by operation of joint tenancy deeds or other in- 
struments, the county court is going to appoint an appraiser 
to ascertain the value of the property thus transferred. I 
anticipate with good reason that a defense will be interposed 
against the assessment of the tax for the reason that the 
joint tenancy instruments were executed and in force prior to 
the amendment of the statutes. I understand the general law 
to be that laws such as this amendment were not considered 
retroactive inasmuch as they do not go to the instrument itself 
but to the passage of title which occurs subsequent to the 
enactment of the law. I rather imagine that this matter may 
have come to the attention of your office before and I would 
appreciate your advice and information in this regard and 
any citations that you might have to sustain this position.” 


Under the express wording of Section 77-2002, Subsection (4), 
supra, property “held as joint tenants by the decedent and any other 
person in their joint names, except such part thereof as may be shown 
to have originally belonged to such other person and never to have 
been received or acquired by the latter from the decedent for less 
than an adequate and full consideration in money or money’s worth; 
* * *” is includable in the decedent’s gross estate since the enactment 
of the statute and the effective date thereof, to-wit: September 7, 1947. 


In the opinicn of this office in a case where a decedent dies sub- 
sequent to September 7, 1947, and held in joint tenancy property in 
which the relationship of a joint tenant was created, and the property 
was so held prior to said date, Section 77-2002, Subsection (4), R. S. 
Supp. 1947, will operate retrospectively so as to require the inclusion 
in the gross estate, the value of the property to the.extent that the 
consideration is traceable to the decedent. 


In support of our opinion an examination of the authorities dis- 
closes that Subsection (4) of Section 77-2002, supra, relating to joint 
tenancies follows the exact wording of the Federal Internal Revenue 
Code as last amended October 21, 1942, 26 U. S. C. Section 811 (e) (1), 
the pertinent portion of which reads as follows: 


“To the extent of the interest therein held as joint ten- 
ants by the decedent and any other person, * * * except such 
part thereof as may be shown to have originally belonged to 
such other person and never to have been received or acquired 
by the latter from the decedent for less than an adequate 
and full consideration in money or money’s worth: Provided, 
That where such property or any part thereof, or part of the 
consideration with which such property is acquired, is shown 
to have been at any time acquired by such other person from 
the decedent for less than an adequate and full consideration 
in money or money’s worth there shall be excepted only such 
part of the value of such property as is proportionate to the 
consideration furnished by such other person: Provided fur- 
ther, That where any property has been acquired by gift, be- 
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quest, devise, or inheritance, * * * acquired by the decedent 
and any other person as joint tenants and their interests are 
not otherwise specified or fixed by law, then to the extent of 
the value of a fractional part to be determined by dividing 
the value of the property by the number of joint tenants.” 


In view of the duplication between the Nebraska and Federal 
statutory provisions; the absence of judicial construction of Section 
77-2002, Subsection (4), supra, by the Nebraska courts and the general 
rule of Jaw to the effect that a state adopting an estate or inheritance 
tax law will follow the rule announced by the United States Supreme 
Court “for the purpose of maintaining the uniformity of administration 
of the tax law which the legislature has sought to achieve.” In re 
Weiden, (1933) 263 N. Y. 107, 188 N. E. 270, rev. 240 App. Div. 716, 
265 N. Y. S. 1001; anno: 109 A. L. R. 865; S. 114 A. L. R, 518; 28 Am, Jur, 
p. 35; it is our belief, therefore, that, under the circumstances, the 
federal authorities are controlling. 


The Federal law is clear upon the subject and the cases so holding 
are too numerous to mention herein. The rule is well stated in Gwinn 
v. Commissioner of Internal Revenue, 287 U. S. 224, 77 L. Ed. 270, 53 
S. Ct. 157 aff. (CCA 9th) 54 F. (2d) 728, 84 A. L. R. 176, wherein the 
court in effect said that the due process clause of the Fifth Amendment 
is not violated by visiting an estate tax upon a joint tenancy created 
prior to the Act of 1916, where the death occurs after the enactment of 
the act imposing the tax, since until that time the rights of the possible 
survivor are not irrevocably fixed, in view of the right to terminate 
the tenancy through a voluntary conveyance of either party and other 
ways, and the death thus becomes the generating source of definite 
accessions to the survivor’s property rights. And in United States v. 
Jacobs, 306 U. S. 363, 83 L. Ed. 763, 59 S. Ct. 551, it was held that the 
full value of the joint property should be included in the gross estate of 
the decedent where he had paid the entire purchase price with his 
individual funds, even though the joint tenancy was created prior to 
the enactment of the taxing statute. See also Griswold v. Helvering, 
290 U.S. 56, 78 L. Ed. 166, 54 S. Ct. 5; Third National Bank & T. Co. 
v. White, 287 U. S. 577, 77 L. Ed. 505, 53 S. Ct. 290; Foster v. Com- 
missioner of Internal Revenue, 303 U. S. 618, 82 L. Ed. 1083, 58 S. Ct. 
525; O’Shaughnessy v. Commissioner of Internal Revenue, 60 Fed. (2d) 
235, 28 Am. Jur. p. 36: 


“* * * To apply the statute to tenancies created prior to 
such time by including in the gross estate the value of the 
property to the extent that the consideration is traceable to 
the decedent does not violate the Fifth Amendment, the death 
having occurred after the enactment of the statute.” 


It is our conclusion therefor, that a retrospective application of 
Section 77-2002, Subsection (4), supra, would not be in violation of 
Article I, Section 3 of the Constitution of the State of Nebraska. 


February 15, 1949 
CORPORATIONS 


Administrative Construction of “The General Non-Profit 
Corporation Law” 
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Hon. Frank Marsh, Secretary of State, State House, Lincoln: 


You request our opinion on the question whether your admin- 
istrative construction of “The General Non-Profit Corporation Law of 
the State of Nebraska”, Sections 21-1523 to 21-1529, R. S. 1943, is 
legally proper. The administrative construction which you have 
adopted and enforced since the enactment of the law, in reliance in part 
on our opinion of September 27, 1945, page 62, Report of Attorney 
General 1945-1946, is gathered from your letter and restated somewhat 
as follows: That subsequent to May 26, 1943, the date the General Non- 
Profit Corporation Law became effective, all articles of incorporation 
of non-profit corporations, thereafter formed, must be in compliance 
with that law, save as that law expressly states an exemption or save 
where the character of a non-profit non-stock corporation is such as to 
involve an inconsistency between compliance with the specific provi- 
sions of the particular statute under which its articles are framed and 
compliance with the general provisions of the General Corporation 
Law which are by reference made a part of the General Non-Profit 
Corporation Law. 


Our opinion, above referred to, dealt specifically with the re- 
quirement set forth in Section 21-105 (2), R. S. 1943, relating to the 
appointment of a resident agent, and in holding that all non-profit 
corporations, formed after May 26, 1943, should comply therewith, 
there was necessarily involved a determination that compliance with 
that subsection was not inconsistent with the non-profit non-stock 
character of a corporation. 


The title of L. B. 400, page 220, Session Laws 1943, which is the 
General Non-Profit Corporation Law, throws a good deal of light on 
the problem of proper construction of the act, and we excerpt there- 
from a pertinent portion: 


«* * * to enact a general corporation law for Nebraska 
relating to corporations, foreign and domestic, not organized 
for pecuniary profit; to define terms; to provide for their in- 
corporation, operation, management, control, regulation, 
merger, consolidation, dissolution and for the renewal, ex- 
tension or restoration of their corporate existence; * * *.” 


It clearly appears from Section 21-1523 that the title of the act, 
as well as the act itself, expresses a legislative determination that the 
provisions and requirements, beneficial or burdensome as they may 
be, of the General Corporation Law shall be applicable, save where 
inconsistent or the corporation is exempt, to non-profit corporations 
which come into existence after the effective date of the act; and 
that certain non-profit corporations created prior thereto may, “but 
are not required to”, avail themselves of the benefits of the act by 
complying with its provisions respecting amendment of their articles 
of incorporation. Section 21-1528. 


We do not read the act quite in the same sense as you imply it 
should bear, that the articles of a non-profit corporation are to be 
framed primarily with reference to Section 21-105 of the General Cor- 
poration Law; rather, we think the proper implication is that the 
articles of incorporation of a corporation which is to be formed under 
the authority of, say, Article 9 of Chapter 21, R. S. 1943, shall comply, 
primarily, with Sections 21-901 to 21-903, and secondarily with Sec- 
tion 21-105 insofar as its provisions and requirements are not incon- 
sistent with the non-profit character of the proposed corporation and 
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the requirements of Sections 21-901 to 21-903, or of the sections of any 
other article under which it may be formed. 


Thus, in our former opinion, we held that subsection (2) of Sec- 
tion 21-105 was not inconsistent, and must be complied with. We 
think subsections (1), (3), (4) and (5) of Section 21-105, likewise, are 
consistent with the character of non-profit corporations, and must be 
complied with. 


Subsections (6), (7) and (8) of Section 21-105 necessarily would 
not be consistent with a non-profit corporation which issued no stock. 
Where a non-profit corporation does issue capital stock, within the re- 
striction set forth in Section 21-1524, then subsections (6), (7) and (8) 
would be applicable, and consistent with the non-profit character of 
the corporation, for the reason that creditors of the corporation would 
be entitled to see from examination of the articles of incorporation 
precisely what the capital structure purported to be. Where such a 
corporation issues capital stock upon which no dividends are declared 
or paid to the holders or owners of such stock, then the provision of 
Section 21-1525, relating to the limitation of the right to vote, would 
not be in conflict with Section 5, Article XII of the Constitution nor 
inconsistent with the character of a non-profit corporation. 


Requirements of the General Corporation Law, respecting filing, 
recording, payment of fees, publication of notices, amendment of 
articles, dissolution, renewal and revival, are likewise consistent and 
applicable. 


We confine our opinion, however, as we assume your administra- 
tive construction is confined, to so much of those provisions of the 
General Corporation Law and the General Non-Profit Corporation 
Law as relate solely to matters which are within the special purview 
of the Secretary of State as the officer with whom corporate instru- 
ments and reports are to be filed. 


As thus modified, it is our opinion that your construction of the 
General Non-Profit Corporation Law, in its application to matters 
which are wholly within your administrative purview, is correct and 
proper. 


February 15, 1949 
PUBLIC POWER DISTRICTS 


Constitutionality of Amendment to L. B. 357, 1949 Session—Removing 
Obstructions From Water Courses by Use of Explosives 


Hon. George C. Weborg, State Senator, State House, Lincoln: 


You request our opinion on the question | of “whether the provision 
contained in L. B. 357, which authorizes going upon private property 
and using explosives to remove beaver dams and objects from ditches, 
water courses, or other works needed and useful in the operation of 
public power and irrigation districts or drainage districts is constitu- 
tional.” 


In our opinion, this amendment does not authorize going upon 
private property of another and using explosives for the purpose of 
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removing beaver dams and obstructions. It does, however, authorize 
any individual to use explosives for the purpose of removing said ob- 
stacles from his own property when the immediate use of such ex- 
plosives is necessitated. Further, it authorizes a public power and 
irrigation district or drainage district to use explosives to remove such 
obstructions from their property whether such property be land owned 
in fee or merely an easement across the lands of others. The amend- 
ment is, therefore, not in violation of any provision of our Constitution. 


February 16, 1949 
SCHOOL DISTRICTS 


Tort Liability of School District—Injuries Incurred by Paying 
Public At Athletic Events 


Mr. F. B. Decker, Director of Administration, Department of Public 
Instruction, State House, Lincoln: 


You present the following questions, submitted by a superintend- 
ent of schools, and request our opinion: 


“J. Is our school board or school district liable for any 
injury received by the paying public while in attendance at 
a football game held on school property? 


“2. Suppose an adult fell in our stadium and broke a 
leg. Are we liable? 


“3. Must we carry liability insurance? 


“4, May we pay tax money out legitimately for such 
insurance?” 


The rule is well established that a school district, being merely 
a governmental agency of the state, is not liable for torts committed 
by its trustees or employees unless such liability is expressly imposed 
by statute. See 47 American Jurisprudence 334, Section 56. This rule 
applies without question in all cases where the school is performing 
its governmental functions which are, in the main, the education of 
children. 


A question arises, however, as to whether the maintenance and 
operation of a stadium or athletic field where athletic games and spec- 
tacles are held, to which the public is invited and is charged a fee for 
admission, is a performance of a governmental function of the school 
or is merely an activity in the exercise of its proprietary powers. I 
do not find that the Supreme Court of Nebraska has ever ruled on 
this question. The Supreme Court of South Dakota, however, in the 
case of Jensen v. Juul, (S. D.) 278 N. W. 6, 115 A. L. R. 1280, held that 
the maintenance and operation of a baseball park by a city and a 
school district on property owned by the school district was not an 
exercise of a governmental power by either the city or the school 
district and that they were liable for the death of a spectator caused 
by the faulty construction of the grandstand. Until our own Supreme 
Court has ruled on this matter, it remains an open question in Ne- 
braska as to whether a school district would be liable or not for an 
accident to a spectator at an athletic game due to the negligence of 
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the school district or its officers and employees. Under these circum- 
stances, we believe that the school district, while not required by law 
to carry liability insurance, may lawfully do so if it so desires, and 
may lawfully include in its annual budget an item for payment of 
premiums on such insurance and pay the premiums from taxes col- 
lected for school maintenance. 


The question of the liability of a county for damages due to its 
negligence, and the right of the county to carry public liability and 
property insurance is discussed in an opinion issued by this department 
under date of March 11, 1948, and found on page 459 of the Report of 
Attorney General for 1947-1948. In that opinion we stated that a 
county board was authorized under its general. powers to purchase 
insurance for its protection against such claims for damages. We 
think the reasoning there adopted applies with equal force to school 
districts. 


February 16, 1949 
SCHOOL DISTRICTS 


Tort Liability of School District—Aeronautics Course 
Involving “Air Experience.” 


Mr. F. B. Decker, Director of Administration, Department of Public 
Instruction, State Capitol Building, Lincoln: 


You have requested an opinion from this office as to the liability 
of the school district in the following factual situation: 


“One of the schools in our state is teaching an aeronautics 
course which involves air experience_as passengers only and 
with the approval of the parents. This school is now con- 
cerned with the liability of the district in case of an accident 
while these students are passengers in an airplane.” 


The problem you raise concerns the tort liability of a public school 
district. This question has not caused any great amount of litigation 
in Nebraska. However, there is no reason to believe that Nebraska is 
not in accord with the general rule in other American jurisdictions. 
This general rule is stated in 47 American Jurisprudence, 334-5, Secs. 
56, 57, Schools, as follows: 


“As a general proposition, a school district, being merely 
an agency of the state, is not, in the absence of a statute im- 
posing such liability, liable for torts committed by its trustees 
or employees. Even the school board itself cannot render the 
district liable in tort, for when it commits a wrong or tort, it 
does not in that respect represent the district.” 


The tort liability of public schools has been subjected to an ex- 
tensive 239 page annotation in 160 A. L. R. 7. This annotation and a 
reading of the cases cited therein leave little doubt as to the validity 
of the above stated general rule. The annotation sums up the rule 
in the following words at page 38: 


“Thus, it is the general rule in practically every juris- 
diction in this country, outside the State of New York, that, 


in the absence of statutory liability, school districts, school 
boards, or similar school agencies or authorities, are not liable 
in tort for injuries or damage caused by negligence in the 
performance of governmental functions.” 


Section 79-102, R. S. of Neb. 1943, states: 


“Every duly organized school district shall be a body 
corporate and possess all the usual powers of a corporation 
for public purposes, by the name and style of ‘School District 
Number —, of — county,’ and in that name may sue and be 
sued, and purchase, hold and sell such personal and real estate 
as the law allows.” 


The question then arises as to whether the phrase “sue and be 
sued” is a waiver by the Legislature of the above stated rule. A read- 
ing of the cases involving similar statutes in other states indicates that 
the courts have generally recognized a distinction between immunity 
from suit and immunity from tort liability, as regards the state and its 
governmental agencies. As is said in 160 A. L. R. 89: 


“Likewise, it is the general rule that a statute merely 
granting power to a school district or school board to sue or be 
sued does not affect its tort immunity.” 


The large number of cases cited in note (1) on page 89 seem to 
support this conclusion. See also 47 Am. Jur., Sec. 14, page 308, which 
states: 


“The authority of a school district to sue or be sued ap- 
pears to be unquestioned, even in the absence of an author- 
izing statute. The words ‘may sue and be sued’ have been 
held not to authorize an action for negligence, but to refer 
to suits in respect of matters within the scope of the school 
district’s duties.” 


The case of Brownlee v. School District of Lincoln, 119 Neb. 868, 
229 N. W. 941, seems to be the only Nebraska case directly in point 
but unfortunately it is a memorandum opinion. An examination of 
the transcript and briefs in that case show that the tort liability prob- 
lem was directly before the court. We take the case to be a direct 
holding that a school district is not liable in tort in Nebraska. 


Your letter does not state whether the school expects to purchase 
its own airplanes or contract with a local airport for the use of its 
planes and instructors. If a contract is made with a local airport the 
insurance problem could be taken care of by insisting that the airport 
owners carry insurance to protect the school children. It is our opinion 
that a school district is immune from tort liability. 


February 17, 1949 
AERONAUTICS 
Approval of Proposed Bond Issue by Voters Binds City Officers to Act 
Mr. James D. Ramsey, Director of Aeronautics, State House: 


It has been called to our attention that Sec. 19-802, R. S. 1943, 
to which reference was made in our opinion to you of February 4, 
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has been amended so that it now applies to all cities and villages and 
hence is placed in another Article of the statutes and so escaped our 
examination. It now appears as Sec. 18-1502, R. S. Supp. 1947 and 
does authorize a bond issue in an amount not to exceed two per cent 
of the assessed valuation of the property in such city or village. 


You say: 


“The following issue was submitted to the voters of 
Pawnee City, Nebraska: 


““Shall the Mayor and Council of the City of Pawnee 
City, Nebraska, for the purpose of acquiring and improving an 
aviation field for said city, issue and sell negotiable bonds of 
said city, to be designated Aviation Field Bonds, to provide 
the necessary funds therefore, in the amount not to exceed two 
per cent of the assessed valuation of the property in said city, 
which bonds shall run for not less than ten nor more than 
twenty years from date of issuance, and draw interest at a 
rate not in excess of six per cent per annum.’ 


“The issue was subsequently approved by the voters. 
The question that now exists is, whether or not the City 
Council is bound to proceed with the project, and in the event 
said council refuses to proceed, what action may be taken to 
force them to act according to the voter’s directive?” 


Since the action by the city is as by statute provided in holding 
the election, the voters having approved the proposition submitted, 
it now becomes the duty of the proper city officers to carry out the 
mandate of the people and issue the bonds authorized by the election. 
The vote of the people is supreme under the circumstances and 
the duty devolving upon the city officers may not be exercised at their 
discretion, it is a mandatory duty and may be enforced by an action 
in mandamus. State v. Studheit, 11 Neb. 359, 9 N. W. 559; State v. 
Wyndmere School District, 215 N. W. 267 (N. D.). 


The opinion heretofore issued by this office on February 4, 1949, 
is hereby withdrawn. 


February 21, 1949 
LEGISLATIVE ACTS 


Constitutionality of L. B. 210, 1949 Session Appropriation for 
Assistance of Three Specified School Districts 


Hon. N. F. Schroeder, State Senator, State Capitol Building, Lincoln: 


We acknowledge your request for an opinion as to the constitu- 
tionality of L. B. 210. The bill provides for an appropriation of 
$110,000.00 for the biennium for the assistance of three specified school 
districts in paying the general operating expenses of maintaining the 
schools in such districts. 

This appropriation bill is by its terms a special law providing for 
cash assistance to three specified school districts within the state. The 
peculiar nature of the districts, of the schools maintained in the dis- 
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tricts or of any other feature which might place these three districts 
in a category different from all other school districts is not disclosed 
either in the bill or its title. 


The Constitution of Nebraska, Article III, Section 18, forbids the 
Legislature to enact any special laws relating to certain enumerated 
cases and then in addition provides as follows: 


“In all other cases where a general law can be made 
applicable no special law shall be enacted.” 


In former years the Nebraska Supreme Court held that the 
section prohibited the Legislature from the passing of special laws 
only in the enumerated cases. See Stewart v. Barton, 91 Neb. 98, 
135 N. W. 381. Later cases have, however, attached a stricter meaning 
to the clause of the section quoted above and it is now the general 
rule of our court that where general legislation may be made to 
apply a special law may not be passed (see Cox v. State, 134 Neb. 751, 
279 N. W. 482, Bordy v. State, 142 Neb. 714, 7 N. W. (2d) 632). 


Preliminary to a discussion of whether or not a general law may 
be made applicable to the school districts for which these appropria- 
tions are sought it should be stated that the legislature has from time 
to time passed general laws relating to weak districts. Sections 79-229 
to 79-234, R. S. 1947, inclusive, provide that when any district after 
having made a minimum required levy and having met certain other 
standards shall need assistance it may receive aid upon examination 
and approval of its budget by the Superintendent of Public Instruction. 


A general appropriation is made for these purposes. A further 
general enactment respecting the management of school district 
finances appears in our law at Section 79-211, R. S. 1943, which reads 
as follows: 


“The trustees of each school district within the State of 
Nebraska shall, prior to the annual school district meeting in 
each year, as provided by law, prepare an estimate showing 
the amount of money required for the maintenance of schools 
during the coming school year, which shall be an amount suffi- 
cient to maintain a school in the manner and for the time 
provided by law. The amount of money so required shall be 
levied as a tax upon all of the taxable property of the school 
district.” 


Still further provision has been made for the financing of districts 
in the 1947 Legislature by the passage of L. B. 301, which for the 
period ending June 30, 1949, has withdrawn any limitation as to the 
amount of the levy permitted to such districts. It is difficult to say, 
since neither your inquiry nor the bill relates the facts regarding the 
particular districts involved, whether these general provisions are 
adequate to meet the need of the situation presented. It may be given 
as a general statement that if they are, and if the necessary amount 
of aid would be payable under these provisions or could be paid under 
a general law that a special law would be improper and would violate 
the constitutional section quoted. 


The fact that a general law is in existence or can easily be adopted 
to cover a situation will ordinarily render a special enactment void. 
In a Nebraska case, In re House Roll No. 284, 31 Neb. 505, 48 N. W. 
275, the Nebraska court held invalid an enactment which attempted 
to facilitate the raising of money in counties which had been stricken 


by drouth. The basis of the decision voiding the statute was that 
there was already in existence a general law providing for the manner 
of voting bonds in the counties and that this special law permitting 
bonds to be issued and indebtedness to be incurred upon a petition 
rather than an election was an improper special law because enacted 
in a place where a general law was applicable. 


59 Corpus Juris, page 724, contains the following statement: 


“The constitutional prohibition against special and local 
laws is absolute in some states. Generally, however, the state 
constitutions prohibit special, private, or local laws, or re- 
quire general laws, as to particular subjects which are specifi- 
cally enumerated, followed by a prohibition in general terms 
of all special, private, or local laws where a general law either 
is or may be applicable. * * *” 


The Supreme Court of Nebraska at first ruled in Weston v. Ryan, 
70 Neb. 211, 97 N. W. 347, a case in which the validity of a special 
appropriation for construction of a University Laboratory was upheld, 
that 


“Tt is for the legislature to determine as to the applicability 
of a general law to a given emergency and as to the conse- 
quent propriety or otherwise of a special law.” 


While the doctrine of that case was rejected by the Supreme Court 
later, it does indicate that appropriation bills merit consideration on the 
question of speciality as well as do other laws. 


In Cox v. State, supra, the court said: 


“Plaintiffs contention in this respect is reflected by the 
case of Weston v. Ryan, 70 Neb. 211, 97 N. W. 347, which 
held: ‘It is for the legislature to determine as to the applic- 
ability of a general law to a given emergency, and as to the 
consequent propriety or otherwise of a special law.’ Cases are 
cited wherein this court has used similar language to that con- 
tained in Weston v. Ryan, supra. Therefore, plaintiff con- 
tends, section 18, art. III of the Constitution, is advisory, 
permissory, and not mandatory, which, if true, would be 
tantamount to prohibiting judicial review of a special law 
passed by the legislature.” 


The court further stated at page 758: 


“The legislature may make a reasonable classification of 
persons, corporations and property for purposes of legislation 
concerning them, but the classification must rest upon real 
differences in situation and circumstances surrounding the 
members of the class, relative to the subject of the legislation, 
which render appropriate its enactment; and to be valid the 
law must operate uniformly and alike upon every member of 
the class so designated,” 


and held void a statute permitting suit by an injured individual on 
the ground that a general law could be made applicable. So it is 
now the rule that the judgment of the legislature as reflected in its 
enactments as to whether a special law is appropriate is subject to 
judicial review. This position in our court has been reaffirmed in 
Bordy v. State, supra. 
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A more lenient rule seems to have been maintained in Nebraska 
Jurisprudence relating to appropriation bills as special legislation for 
the court in State v. Moore, 40 Neb. 854, 55 N. W. 755, upheld a statute 
directly appropriating $7500.00 to the County of Scotts Bluff for the 
purpose of defraying costs of murder trial conducted in that county. 
Although the matter seems not to have been presented to the court 
upon the proposition of whether or not special legislation was forbidden, 
the court rather broadly commented: 


“* * * there is nothing in the Constitution of Nebraska that 
prohibits the legislature of the state, representing, as it does, 
the sovereignty of the people, from appropriating money to 
reimburse a county for expenses incurred by it in the prosecu- 
tion of criminals. True, there is no legal obligation resting on 
the state to pay such expenses, but the power of the legisla- 
ture to appropriate money is not limited by the legal obliga- 
tions of the state.” 


That opinion would indicate that the power to enact by appropria- 
tion bills, what might under some circumstances be held to be special 
legislation is quite broad, and that case has never been overruled or 
judicially criticized so far as our investigation shows. It might be 
well to state in this opinion that in the consideration of whether or 
not a bill is constitutionally proper to accomplish its purposes, the 
court has often considered the matter upon the basis of the contents 
of the bill, and if the bill has failed within its provisions so set forth 
or disclose the reasons or elements which might justify special legisla- 
tion, bills have been held unconstitutional which might have been 
sustained if a more explicit bill had been presented. 


There are numerous cases, in some of which, depending upon the 
facts, various courts have held special laws to be valid for the reason 
that it clearly appeared that special enactment only would serve the 
purpose. There are also numerous cases where special laws have been 
upheld because of the difficulty of making a general law which would 
be effective. (See 59 Corpus Juris 727). There are also numerous cases 
in which statutes have been held unconstitutional for the reason that 
they obviously represented a diversion of public funds in a special 
manner when there was already in existence a law providing for the 
furnishing of revenue to such classes, or that one could be passed which 
would make a reasonable classification of counties or districts to effect 
the purpose. 


Without unduly extending this opinion to cite and quote from 
these numerous cases, we can advise you only that if the conditions 
surrounding the particular three school districts provided for in L. B. 
210 are such as would render wholly inapplicable and useless the 
general laws relating to weak districts mentioned above; and if the 
condition of such districts is so unique that general legislation would 
be so complicated as to be unfeasible, it is the opinion of this office 
that the enactment of the bill by the legislature is not forbidden. 


In consideration of such a bill by the court the determination by 
the legislature that such districts merit special legislation as reflected 
in the passage of the bill would be persuasive evidence of the propriety 
of special legislation, and of the inapplicability of general legislation 
to the problem at hand. While it would not be conclusive of such dis- 
tinction, ‘the last cited case, State v. Moore, supra, indicates that in 
the field of appropriations the legislature has broad powers. 


——§g— 


You are cautioned that the matter is not without serious doubt, 
and that if the reasoning adopted by the court in Cox v. State, supra, 
were followed to its ultimate conclusion in the realm of appropriation 
bills, no special appropriations to individuals, claimants, or political 
subdivisions could validly be made. It is believed, however, that if 
the districts present conditions of need or emergency sufficient to 
bring them clearly without the probability of being handled by general 
law, the legislature’s enactment of a special appropriation to them 
should he sustained. 


February 21, 1949 
LEGISLATIVE ACTS 


Constitutionality of L. B. 381, 1949 Session—Admission and 
Advancement of Children in Public Schools 


Hon. Dwight W. Burney, Senate Chamber, State House: 
In re: L, B. 381 


You request our opinion as to whether Legislative Bill No. 381, 
now before the Legislature, is constitutional, and, if not, how it can 
be changed to make it constitutional. 


The title of L. B. 381 is as follows: 
“A BILL 


FOR AN ACT to amend section 79-414, Revised Statutes of 
Nebraska, 1943, relating to schools; to increase the age at 
which a child can be admitted to the first grade unless 
certain conditions are complied with; and to repeal the 
original section.” 


The bill proposes to amend Section 79-414, R. S. 1948, so that it 
will read as follows: 


“79-414. The district board or the board of education in 
all classes of school districts shall not, in their respective 
district, admit any child to the first grade of any school who 
had not reached the age of six years on or before October 15 
of the current year, unless such child has completed one full 
school year of beginner-grade work, or has demonstrated 
through recognized tests approved by the county superin- 
tendent that he is physically and mentally capable of carrying 
first-grade work.” 


Section 6, Article VII of the Constitution of Nebraska, provides: 


“The legislature shall provide for the free instruction in 
the common schools of this state of all persons between the 
ages of five and twenty-one years.” 


It is our opinion that L. B. 381, if enacted in its present form, 
would not conflict with Sec. 6, Art. VII of the Constitution. It does not 
deprive any child past the age of five years of free instruction in the 
common schools but merely provides certain standards of advance- 
ment of children in the public schools. 
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In the case of Affholder v. State, 51 Neb. 91, 70 N. W. 544, our 
Supreme Court said: 


“* * * Section 6, article 8, of the constitution of Nebraska 
provides: ‘The legislature shall provide for the free instruction 
in the common schools of this state of all persons between the 
ages of five and twenty-one years.’ What methods and what 
means should be adopted in order to furnish free instruction 
to the children of the state has been left by the constitution 
to the legislature. * * *” 


We find no provision of the constitution which, in our opinion, is 
contravened by L. B. 381 in its present form. 


February 21, 1949 
LEGISLATIVE ACTS 


Constitutionality of L. B. 41, 1949 Session—Right of Legislature 
to Abrogate Certain Powers of Board of Pardons 


Hon. Clyde F. Cretsinger, State Senator, State House, Lincoln: 


You inquire whether L. B. 41 relating to the Board of Pardons and 
Paroles is within the power of the Legislature to enact. The pertinent 
part of this bill is as follows: 


“The board shall have no authority to act upon any 
application for clemency by any person under sentence to life 
imprisonment in the penitentiary until at least 20 calendar 
years have elapsed between the date of commitment to the 
penitentiary and the date of filing application for clemency 
ee ’ 


It is first necessary to call your attention to the constitutional 
basis for the Board of Pardons and Paroles. Article IV, Section 13 of 
the Constitution establishes the board and then states: 


“Said board, or a majority thereof, shall have power to 
remit fines and forfeitures and to grant commutations, par- 
dons and paroles after conviction and judgment, under such 
conditions as may be prescribed by law, for any offenses com- 
mitted against the criminal laws of this state except treason 
and cases of impeachment. * * *” (Emphasis supplied.) 


The same section of the Constitution further provides that the 
power to grant a pardon or commute the sentence with respect to 
treason shall be placed with the Legislature. 


It is clear that the effect of L. B. 41 is to forbid the exercise by 
the board of its power to grant a commutation, pardon or parole for 
the period of time prescribed in the bill. To that extent, it is un- 
questionably an abrogation by the Legislature of the powers of this 
constitutional board and to prescribe a role which requires that the 
suspension or postponement of the exercise of a constitutional power, 
in a particular set of circumstances, shall depend upon a statutory con- 
dition the observance of which entails a prohibition of the exercise 

, of the constitutional power in that same particular set of circumstances, 
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is equivalent to a denial of the constitutional power, itself. That the 
Legislature cannot, by legislative act, infringe the powers expressly 
granted by the Constitution to an executive board is too well estab- 
lished to require argument. Cf. Cooley’s Constitutional Limitations, 
(8th Ed.), Vol. 1, p. 213, et seq., and 11 Am. Jur., Sec. 194, p. 897. It is 
true that this section of the Constitution provides, in connection with 
the power to grant commutations, pardons and paroles, that it shall be 
“under such conditions as may be prescribed by law.” This, however, 
we do not believe could be construed to render nugatory the principal 
power granted under the Constitution. If so, we would have the 
absurd situation of where the people had created a constitutional 
board given express powers by a written constitution, such a con- 
stitution ordinarily being intended to import stability and the basis 
for the state’s government, and at the same time giving to the Legisla- 
ture the power by a mere legislative act, which could have been passed 
at the very next legislative session, to render this provision of the Con- 
stitution nugatory, for it is clear that if the Legislature has the right 
to abrogate the power of the board with respect to one offense it could 
do it to all and for such a period of time as it saw fit. We find in the 
case of Rivett Lumber & Coal Co. v. Chicago & N. W. R. Co., 102 Neb. 
492, a discussion of a somewhat similar proposition with respect to the 
State Railway Commission. There the Constitution provided, “The 
powers and duties of the commission include the regulation of rates, 
service and general control of common carriers and as the Legislature 
may provide by law.” (Emphasis supplied.) An attempt was made to 
use the jurisdiction of the courts to compel a railroad to construct a 
railway station. There, in discussing the proposition of whether the 
plenary jurisdiction of the Railway Commission could be shifted to 
the courts or any other agencies, we find the following language: 


«* * * While the Constitution authorizes the legislature 
to provide by law how these powers and duties of the com- 
mission shall be exercised, it was clearly not intended that the 
legislature should confer the general power to regulate rates, 
service or control generally of common carriers upon some 
other body or jurisdiction. If the legislature under the Con- 
stitution could confer jurisdiction upon the courts either to 
regulate rates or service or to control generally common car- 
riers, it follows that it would confer jurisdiction to do all of 
the things enumerated in the railway commission statute and 
the constitutional provision establishing a railway commission 
would then become nugatory. 


+ * #9 


The court found that the Legislature did not have this power. 


It is not the question of whether the judgment of the Legislature 
is better than the judgment of the Board of Pardons and Paroles, in 
respect of the exercise of the power in cases of a certain class of per- 
sons, but rather whether the judgment of the Legislature that the 
power ought not to come into existence in the cases of a certain class 
of persons may be substituted for the judgment of the people that the 
board is granted a power to act in the cases of all classes of persons, 
which power is to be exercised under such conditions as the Legislature 
may prescribe. 


What we are dealing with is the question whether the Legislature, 
relying on its construction of a constitutional provision, is attempting 
to encroach upon power granted to a board composed of constitutional, 
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executive officers who are exercising a constitutional power. The 
power to pardon, commute, and parole is generally conceded to be an 
executive, not a legislative, power (39 Am. Jur., Sec. 2, p. 522), al- 
though where a constitution provides for such power it is recognized to 
have its source in the people. 39 Am. Jur., Sec. 12, p. 525. 


If L. B. 41 is to be sustained as constitutional, then it must be upon 
the basis of a declaration that the people vested in the Legislature the 
power to determine upon what condition the power to pardon could 
come into existence and thereafter be exercised. 


We think it plain that the people did not vest in the Legislature 
the power to determine upon what conditions the power to pardon 
should come into existence. That the Legislature may, under such 
conditions as it may prescribe, regulate the exercise of the power we 
think equally plain, but there is a necessary limitation upon the power 
of the Legislature thus to prescribe rules. And we are of the opinion 
that the phrase “under such conditions as may be prescribed by law” 
refers simply to setting up the method of procedure under which the 
board would act. The conditions, however, cannot be such as, under 
pretense of regulation, divest the board of, or preclude its exercising, 
the constitutional power, itself. In the case of State v. Jenkins, 20 
Wash. 78, 54 P. 765, the court in interpreting the phrase in the Wash- 
ington Constitution “under such regulations and restrictions as may 
be prescribed by law” said, “The authority to regulate and restrict 
does not confer the power to abrogate the executive function of 
pardon.” 


Those matters which the people have specifically confided to the 
board, the Legislature cannot, directly or indirectly, take from its 
control. Cf. Cooley’s Constitutional Limitations (8th Ed.), Vol. 1, p. 
213, et seq., and 11 Am. Jur., Sec. 194, p. 897. 


The case of Jamison v. Flanner, supra, construes the provision of 
the Kansas Constitution which reads as follows: 


“The pardoning power shall be vested in the Governor, 
under regulations and restrictions prescribed by law.”, 


and holds that the Legislature may make such regulations and re- 
strictions upon the pardoning power of the Governor as it deems best. 
In the course of its decision the court reviews cases from various juris- 
dictions and acknowledges that what is the true construction of such 
a provision will depend upon the language of each particular constitu- 
tion. However, that case did not involve any consideration of, and is 
not an authority upon, the question whether the authority to regulate 
and restrict confers a power to abrogate the pardoning function, itself, 
and dealt wholly with a failure of the Governor to observe legisla- 
tively prescribed procedural steps relating to the giving of public notice 
as a condition precedent to the exercise of the power to pardon. Thus, 
that case is not an authority in resolving the questions raised by L. B. 
41, nor are any of the numerous cases which are cited by the Kansas 
court. 


It should also be noted that the Constitution expressly places under 
the Board of Pardons and Paroles all crimes and offenses against the 
laws of the State except that of treason which is left with the Legisla- 
ture by the Constitution’s express terms. This is significant as bearing 
upon the intention of the Constitutional Convention for if they had 
desired the Legislature to act directly with respect to other crimes 
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they would have said so expressly as they did with reference to 
treason. Not having said so, we have the right to assume their inten- 
tion was to the contrary. 


We are of the opinion, therefore, that L. B. 41 is unconstitutional in 
that it is an abrogation by the Legislature of powers granted ex- 
clusively by the Constitution to the Board of Pardons and Paroles. 


February 22, 1949 
ELECTIONS 
Nomination of Officers in First Class Cities 
Mr. George D. McArthur, County Attorney, Adams County, Hastings: 


You ask whether a candidate for a municipal office in a city of the 
first class may file a certificate of nomination, by petition, subsequent 
to the 23rd day of February, 1949, in connection with the general 
municipal election to be held April 5, 1949. 


L. B. 512, Laws of Nebraska 1947, revised various sections of the 
election laws, particularly with respect to the time within which filings 
for public office were to be accepted, and especially to provide the 
manner of nomination of officers in first class cities. 


It is our opinion that sections 32-1133 and 32-1107, R. S. Supp. 
1947, now govern the procedure for nomination of officers of cities of 
the first class. 


Section 32-1133 provides for the nomination of candidates for 
municipal offices at caucuses to be held on the 5th Wednesday pre- 
ceding the election, which caucuses, in 1949, will be held March 2. 
Certificates of nomination made at such caucuses are to be filed with 
the City Clerk not later than fifteen days before the election, i.e., March 
21, 1949, as provided by section 32-1134, R. S. Supp. 1947. 


Section 32-1107, which is to be read in conjunction with and as 
supplemental to Section 32-1133, provides that a candidate for an office 
to be filed in a city of the first class may file a certificate of nomination, 
Le, a petition, bearing the names of not less than 200 electors at least 
ten days prior to the election, which day will be March 26, 1949. 


So much of Section 32-1107 which provides: 


“When the candidate is nominated for an office to be 
filed in a village or city of the first or second class, his or her 
certificate of nomination must be filed with the clerk of such 
municipality at least ten days prior to the election. In all 
other cases, said certicates must be filed at least forty days 
prior to the election”, 


is clearly to be read so that the first sentence governs the filing of 
nomination certificates, i.e., petitions only relating to municipal offices, 
and the second sentence, the filing of petitions relating to county and 
state offices, thus the 23rd day of February, 1949, is not the last day 
for filing by petition for municipal offices, and apparently it was calcu- 
lated as a result of a misconstruction of the foregoing excerpt from 
Section 32-1107. 
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We do not depart from the conclusion reached in our opinion at 
page 469, Reports of Attorney General 1947-48, to the effect that 
municipal caucuses are not a primary election within the meaning of 
Section 32-1107, notwithstanding a quotation of a portion of Section 
32-1105, to the effect that Article XI of Chapter 32, R. S. 1943, does 
not apply to municipal elections in cities having less than 25,000 popula- 
tion. 


February 23, 1949 
WEED ERADICATION DISTRICTS 


Enforcing Weed Law: District Tax Levy; Services in Spraying County 
Roadsides; Purchase of Seed Cleaning Equipment 


Mr. E. H. Aicher, Chief, Division of Noxious Weeds, Department of 
Agriculture and Inspection, State Capitol Building, Lincoln: 


We have your request for our opinion upon the following ques- 
tions: 


1. “The City of Omaha has appropriated funds to carry 
out weed control activities within the city limits. An active 
spraying program was begun in 1948. They soon found that 
owners of some lots would not have their property sprayed 
voluntarily. Can the city invoke the enforcement feature of 
the weed law without having gone through the regular demo- 
cratic processes of organizing a weed district?” 


The City of Omaha may not in our opinion make use of any auto- 
matic penalty.or enforcement provisions of the weed law without 


forming weed districts and otherwise complying with the act under 
which such power would be given. Section 2-946.02, R. S. 1947 Supp., 
contains the following general provision regarding cities: 


“All cities and villages in this state may provide for, 
appropriate money for and make the necessary expenditures 
for noxious weed control and eradication. The director shall co- 
operate with and advise such cities or villages in such 
noxious weed control and eradication. Nothing in this sec- 
tion, however, shall prevent the formation of a weed eradica- 
tion district in cities and villages under the other provisions 
of this act.” 


It is probable that by appropriate city ordinances under the 
charter of the City of Omaha the equivalent of weed districts could 
be accomplished but it would be necessary that the provisions re- 
garding assesment of and levy upon property would meet those tests 
of due process of law which are required of other improvement dis- 
tricts within the city or which are included in the provisions of the 
weed control act. 


2. “The question was recently raised in Franklin County 
that the weed district levy should be considered within the 
county administrative limitation levy of five mills. The 
County Commissioners have already levied the maximum and 
the county attorney interpreted that the weed levy should 
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come within the county administrative limitation. The weed 
district is a political sub-division of the State with authority 
to levy taxes. The State Department of Agriculture, Noxious 
Weed Division, holds that the levy made for the control of 
noxious weeds does not come within the county administrative 
limitation of 5 mills since this concerns another sub-division 
of the state with separate taxing authority.” 


It is our opinion that the weed district levy is separate from and 
not to be included in the 5 mill computation for county levies. As 
your letter points out the districts are separate political sub-divisions 
whose boundaries are not necessarily and usually not actually the 
same as the county’s boundaries and it does not therefore come within 
the prohibition against a levy of more than 5 mills. However, that 
money required by a county for its portion of the weed control program 
would necessarily be included in the 5 mill maximum and would con- 
stitute a general county purpose. 


You next inquire: 


3. “Seward, Scotts Bluff and Douglas counties desire the 
respective noxious weed district to take over the responsibility 
of spraying noxious weeds along the county highways and 
have suggested to the weed districts that they increase their 
levy sufficient to do this. It is within the province of the 
county commissioners to hire the weed district to spray the 
county roadsides but there is a question as to whether the 
weed district supervisors are within the law in requesting 
taxpayers to vote an increase in the weed levy sufficient to 
pay for spraying the roadsides of the county highways. This 
is an activity which it appears the law delegates to individual 
political subdivisions and each is responsible for raising funds 
to do the job.” 


We have carefully examined the provisions of the act as set forth 
in full in Section 2-942, R. S. 1947, Supp., regarding the participation 
by subdivisions in the ‘weed control program. It is our opinion that 
under the present law this method of cooperating with the program 
is the exclusive manner in which counties, etc. may now participate and 
we see no authority in the law for the inclusion of such subdivisions 
in the same class as the regular land owners. 


You next inquire: 


4. “A movement which is spreading rapidly is the pur- 
chase of seed cleaning equipment by Noxious Weed Districts. 
It is one more cog in the wheel to control the spread of noxious 
weeds. Three districts have purchased this type of machinery 
and several others have made arrangements to do so. The 
tax money used in such cases is in the category of a loan from 
the revolving fund in the weed district account and is paid 
back in about two years. May we have your opinion as to 
whether a weed district may legally use tax derived funds for 
the purchase of such equipment. This question was raised in 
Richardson County”. 


Section 2-943 provides in part as follows: 


“The supervisors may employ a field supervisor and other 
help and purchase such equipment material and supplies as 
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may be deemed necessary for the effective operation of the 
district.” 


This authority is broad and if in the opinion of the supervisors, 
the seed cleaning equipment is probably useful as a part of the plan 
for weed control in that district, it is our opinion that such a machine 
may properly be purchased under this authority. 


February 23, 1949 
CITIES AND VILLAGES 

Right of City Electors to Participate in Township Meetings 
Mr. John J. Cross, County Attorney, West Point: 


You ask whether electors of the Village of Beemer in Beemer 
Township may participate in township meetings. You add, further, 
that your opinion affirming the right of electors of the Village of 
Beemer to participate in the township election was challenged by an 
elector who stated that a letter issued by the Secretary of State was 
in conflict with your opinion. 


We do not find that the statement of the Secretary of State in 
his letter of February 11, 1949 is in conflict with your opinion. 


It is our opinion that electors of the Village of Beemer may par- 
ticipate in Beemer township meetings provided they have the qualifi- 
cations set forth in Section 23-238, R. S. 1943. Section 23-206 specifi- 
cally provides: 


“Villages may be enumerated with general districts, count- 
ing all the inhabitants therein as being within the districts 
wherein such town or village is situated; * * *.” 


February 23, 1949 
COUNTY JUDGE 
Compensation While in Military Reserve or National Guard Service 
Mr. William B. Rist, County Attorney, Gage County, Beatrice: 
We have your request for our opinion in the following words: 


“This office has been asked to determine whether a 
County Judge who is an officer of the National Guard of the 
State of Nebraska and wishes to attend a service school 
maintained by the Army of the United States, for a period 
of three weeks, his attendance at such school being a matter 
of his own election, but having made that election, then 
attending pursuant to military orders, comes within Section 
32-1602 of the Revised Statutes of 1943. More particularly, 
if a County Judge should attend such a service school, is 
he entitled to receive any compensation for his civil office 
during the period he is in training?” 
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We have carefully considered the proposition as to whether service 
for brief training periods in the Reserve Components of the Armed 
Forces constitutes “acceptance of a commission” or “enlistment or 
induction into the Military or Naval Service of the United States”, 
to such an extent that it would require the qualification of a successor, 
the discontinuance of the officer’s bond liability and such other matters 
as would ordinarily accompany the departure from public office upon 
extended military service. It is our conclusion that the engaging by a 
County Judge in this temporary type of activity does not come within 
the provisions of Section 32-1602, R. S. 1943. Under Dundy County v. 
prarets 115 Neb. 372, 213 N. W. 371, the salary would properly continue 
to be paid. 


Section 24-507 - 24-507.01, R. R. S. 1943, provides for appoint- 
ment of acting county judge in case of temporary absence from the 
county, and for payment of the salary if the regular judge is ill. Not- 
withstanding the specific reference to Section 32-1602, in such section, 
it is our opinion that a County Judge being a constitutional officer may 
continue to draw his pay throughout a period of such absence and 
that for such days as an acting County Judge is required to act he 
may not be paid for such services. 


Your further inquire: 


“This office is also interested in the related question of 
whether a member of the National Guard of the State of 
Nebraska, who is ordered to attend a mandatory and com- 
pulsory period of training each year, comes within Section 
32-1602, and whether, under that section, such a member of 
the National Guard, occupying civil office, is entitled to 
compensation for such office during the period of his military 
duty.” 


Relating to the question of whether or not a National Guardsman 
shall be paid his salary in a civil office while on the period of military 
duty it is our opinion that if the officer is a constitutional officer he 
would be entitled to receive his pay under the above opinion. If he is 
“a head of department, officer, or employee of the State of Nebraska” 
he is entitled to depart on military leave for not to exceed fifteen days 
in any one calendar year without loss of pay in his state office (Sec. 
55-156.01, R. S. 1947, Supp.). If he is employed in work for other 
political subdivisions the extension of such leave would be a matter 
of the employment policy of that subdivision and of contract between 
the employee and employer. 


February 24, 1949 
TAX EXEMPTION 


Inhabitants of Incorporated Cities and Villages Always Exempt 
From Poll Tax Provided in Section 77-1611, R. S. Supp. 1947 


Mr. Joseph Ach, County Attorney, Friend: 


You ask whether, in any case where a city or incorporated village 
does not invoke the power granted by Sec. 17-712, R. S. 1943, to 
collect a poll tax from every male inhabitant of the age of 21 to 
50 years and not expressly exempt, it is lawful to cause such persons 
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to be assessed for the poll tax which is provided by Sec. 77-1611, 
R. S. Supp. 1947, on the assumption that where no tax is collected 
there is no liability and therefore the exception stated in Sec. 77- 
tout does not operate to exclude such persons from the imposition of 
the act. 


Sec, 77-1611 provides in part: 


“Every male inhabitant in each road district, * * * shall 
be assessed to pay a poll tax of two dollars and fifty cents. 
* * * Persons living in cities or incorporated villages, who 
are liable, by the provisions of the law regulating cities and 
villages, to pay the poll or labor tax or work upon the streets 
thereof, shall not be assessed to pay the tax provided for 
in this section.” (Emphasis supplied.) 


It would be enough to point out that this section authorizes the 
assessment of a tax only upon those persons residing in a road dis- 
trict, and that Sec. 39-211, R. S. 1943, expressly provides that cities 
and incorporated villages are not to be included in road districts. We 
go further and point out that the liability of inhabitants of cities and 
villages to pay a poll tax, under Sec. 17-712, is a constant, contingent 
one which may come into existence at any time at the election of the 
appropriate municipal officers. 


A liability is none the less real that it is contingent upon the 
exercise of a power by a public officer whose discretion in the premises 
is not subject to the taxpayers’ control. Hence, the inhabitants of 
incorporated cities and villages are clearly within the exception con- 
tained in Sec. 77-1611 and are not subject to the tax. 


February 24, 1949 
MUNICIPAL RETIREMENT SYSTEM 
Continuation of Municipal Employment After Age 70 


Mr. Glenn I. Anderson, Director of Retirement Systems, State Capitol, 
Lincoln: 


You request our interpretation of subsection 3 of Section 19-2039, 
R. S. Supp. 1947, as to whether it permits an employee, after having 
reached age 70, to continue as an employee for one-year period, or 
whether, under proper circumstances and for substantial cause, such 
employee may be continued in successive one-year periods of em- 
ployment indefinitely by mutual agreement of the municipality and 
the employee. 


You refer to a municipality where they have two or three em- 
ployees past 70 years of age, all in good health, whose work is largely 
supervisory and who would be very difficult to replace, and who 
do not wish to retire until it becomes necessary. 


Subsection (3), Section 19-2039, R. S. Supp. 1947, provides: 


“(3) Each participant, who has attained the age of seven- 
ty prior to the earliest retirement date possible for such par- 
ticipant, shall be retired from employment by all municipal- 
ities on such date, and any participant attaining the age of 
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seventy thereafter shall be retired no later than the first 
day of January immediately following the attainment of 
such age; Provided, however, that, in exceptional cases and 
for substantial cause, such retirement may be deferred for 
a period of not to exceed one year at any time by mutual 
agreement of the participant and the municipality.” 


This provision of the law appears to be intended to benefit and 
protect the municipality in cases, such as you mention, where re- 
placements might be difficult or practically impossible. It enables 
the municipality to avoid the unpleasant consequences which might 
occasionally result from a rigid adherence to the rule that all em- 
ployees must retire at age seventy. While the language used is per- 
haps not as clear as could be wished, we think the legislative intent 
is clear that an employee, after reaching age seventy, may be con- 
tinued in employment on a year to year basis as long as substantial 
cause exists to retain him in service, and both the participant and 
the municipality agree to the terms of such continued employment. 


February 25, 1949 
MOTOR VEHICLE TAXES 


Conditional Sales Contract Superior to Tax Liens of Prior 
Years, Inferior to Those for Subsequent Years 


Mr. Robert V. Denney, County Attorney, Fairbury: 
You have requested our opinion as follows: 


“A owes personal taxes from 1939 to 1947 inclusive, and 
on August 7, 1948, he purchased an automobile from a used 
car dealer borrowing the money from a local finance company. 
In this transaction a Certificate of Title was issued to A and 
immediately a chattel mortgage was signed for the purchase 
money loaned to A, and the lien noted on the new Certificate 
of Title and the Certificate of Title is now held by the Finance 
company who loaned the money. 


“The sheriff has in his hands a Distress Warrant issued 
for these taxes which, in my opinion, constitutes a lien against 
this automobile as they were all due prior to his purchase of 
the automobile. The finance company claims that on a pur- 
chase money mortgage of this type their lien is superior and 
the sheriff claims that as soon as the Certificate of Title is 
issued the lien for back taxes immediately attached.” 


The situation which your letter presents has been thoroughly 
covered by the Supreme Court in the case Landis Machine Co. v. 
Omaha Merchants Transfer Co., 142 Neb. 397, 9 N. W. 2d 198, wherein 
the court held that a conditional sales contract executed prior to 
November 1, (the date that personal taxes became a lien) was superior 
to statutory tax liens of prior years but inferior to tax liens for sub- 
sequent years. The opinion contains the following statement: 


“We have held in this connection that, where there is an 
absolute sale with chattel mortgage back, the chattel mortgage 
if executed before the tax books came into the hands of the 
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collector (now November 1) is superior to statutory tax liens 
of prior years but inferior to such tax liens for subsequent 
years. See Woolsey v. Chamberlain Banking House, 70 Neb. 
194, 97 N. W. 241; Platte Valley Milling Co. v. Malmsten, 
79 Neb. 730, 113 N. W. 229. 


“Justice demands that we apply the same rule to the 
case at bar. In other words, we must hold that a conditional 
sales contract executed before November 1 is superior to 
statutory tax liens of prior years, but inferior to such tax 
liens for subsequent years, in which event the first lien for 
taxes in the case at bar would be superior to the conditional 
sales contract only for the years 1936, 1937 and 1939, in the 
sum of $94.81, * * *” 


The last cited case in the quoted portion of the opinion is one involv- 
ing a chattel mortgage of the type you describe. 


It is, therefore, our opinion that the purchase money mortgage 
is a lien superior to personal taxes prior to the date of its filing. 


February 28, 1949 
INSURANCE COMPANIES 


Constitutionality of L. B. 269, 1949 Session, ’Unauthorized 
Insurers Process Aci” 


Hon. John P. McKnight, Chairman, Judiciary Committee, Nebraska 
State Legislature, State House, Lincoln: 


You have requested our opinion as to the constitutionality of L. 
B. 269, the “Unauthorized Insurers Process Act”. Certain briefs and 
memoranda with reference thereto have been submitted and carefully 
examined. 


This Bill provides a method for obtaining jurisdiction over insurers 
not authorized to do business in this state who by mail or otherwise 
issue policies of insurance to residents of Nebraska or to persons who 
later become residents of this state. It provides as set forth in Section 
2 that certain acts in connection with the issuance or servicing of such 
policies or the “transaction of business” in this state “shall constitute 
an appointment by such insurer of the Director of Insurance” for the 
purpose of suits by policy holders against such insurers within Nebras- 
ka. The procedure to be followed in such cases is designated in Section 
3 and provision is also made therein for service of process upon cer- 
tain representatives of foreign insurance companies if they may be 
found in Nebraska. 


The principal contention raised with reference to this Bill is 
that the service of process provisions deprive foreign insurance com- 
panies of their liberty and property ‘without due process of law”, 
contrary to the Fourteenth Amendment of the Federal Constitution. 


It must be conceded that if the rule laid down by the Supreme 
Court of United States in certain earlier cases, still constitutes the 
law, serious doubts would exist as to the constitutionality of this 
proposed legislation. Perhaps the leading decision in this connection 
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is Minnesota Commercial Men’s Association v. Benn, 261 U. S. 140, 
where the court held: 


“A mutual insurance company is not doing business in a 
state where it maintains no agents there, and requires appli- 
cations for membership to be mailed to its home office in 
another state, where they are accepted and the contracts 
written and mailed, merely because new members are solicited 
by old ones residing in the state, who have no authority to 
obligate the company to any contract.” (Syl. 2) 


“The enforcement by the courts of the state of the resi- 
dence of an insurance company of a judgment secured against 
the company in another state, where it was not doing business, 
by service of process on the secretary of state, would deprive 
the company of its property without due process of law, con- 
trary to the Federal Constitution.” (Syl. 4) 


To the same effect are the cases of Allgeyer v. State of Louisiana, 
165 U. S. 580 and Old Wayne Mutual Life Association v. McDonough, 
204 U. S. 8. 


More recent decisions of the Supreme Court of United States con- 
tain language that there may be some modification in these decisions 
by reason of the adoption of a different approach to the problem. 
These cases do not directly involve legislation comparable to L. B. 
269 but do involve questions which have some relationship thereto. 
One of these cases is Hoopeston Canning Co. v. Cullen, 318 U. S. 313. 
In that case the question arose as to whether a reciprocal insurance 
exchange with headquarters in Illinois was subject to suit in New 
York State. In order to maintain jurisdiction in New York State it 
was necessary that the company be found to be doing business in 
New York State in connection with the transaction involved. The 
policies of insurance were mailed from Illinois to the New York 
companies associated therewith and the [Illinois companies reserved 
the right to go into New York to repair, rebuild or replace lost or 
damaged property. The following general language in the opinion 
of the court is pertinent in connection with this problem: 


“In determining the power of a state to apply its own 
regulatory laws to insurance business activities, the question 
in earlier cases became involved by conceptualistic discussion 
of theories of the place of contracting or of performance. 
More recently it has been recognized that a state may have 
substantial interests in the business of insurance of its people 
or property regardless of these isolated factors. This interest 
may be measured by highly realistic considerations such as 
the protection of the citizen insured or the protection of the 
state from the incidents of loss. * * *” 


ek ok OR 


“The actual physical signing of contracts may be only 
one element in a broad range of business activities. Business 
may be done in a state although those doing the business are 
scrupously careful to see that not a single contract is ever 

signed within that state’s boundaries. * * *” 


The court further points out in the above case that in the Allgeyer 
ease cited earlier the only act that was done in Louisiana was “that 
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of mailing a letter”, whereas here “there are many points of contact 
between the insurer and the property in the state”. 


Among the cases cited in the foregoing opinion is Frene v. Louis- 
ville Cement Co., 134 Fed. 2d 511, 146 A. L. R. 926. The opinion in 
that decision written by J. Rutledge, later pointed to the Supreme 
Court of the United States, contains the following: 


“+ * * Tt is now recognized that maintaining many kinds 
of regular business activity constitutes ‘doing business’ in 
the jurisdictional sense, notwithstanding they do not involve 
concluding contracts. In other words, the fundamental prin- 
ciple underlying the ‘doing business’ concept seems to be the 
maintenance within the jurisdiction of a regular, continuous 
course of business activities, whether or not this includes the 
final stage of contracting. Consequently it is clear that it, 
in addition to a regular course of solicitation, other business 
activities are carried on, such as maintaining a warehouse, 
making deliveries, etc., the corporation is ‘present’ for juris- 
dictional purposes: And very little more than ‘mere solicita- 
tion’ is required to bring about this result.” 


Another pertinent decision in this connection is International 
Shoe Co. v. Washington, 326 U. S. 310. In that case a Missouri cor- 
poration had soliciting agents in the State of Washington who were 
served with process in a claim by the State of Washington for un- 
employment compensation insurance. The court held that the ques- 
tion involved was whether there was sufficient contact with the 
state to justify service. The opinion states: 


“Appellant has no office in Washington and makes no 
contracts for sale or purchase of merchandise there. It main- 
tains no stock of merchandise in that state and makes there 
no deliveries of goods in intrastate commerce. * * *” 


“But to the extent that a corporation exercises the priv- 
ilege of conducting activities within a state, it enjoys the 
benefits and protection of the laws of that state. The exercise 
of that privilege may give rise to obligations, and, so far 
as those obligations arise out of or are connected with the 
activities within the state, a procedure which requires the 
corporation to respond to a suit brought to enforce them can, 
in most instances, hardly be said to be undue. * * *” 


“Applying these standards, the activities carried on in 
behalf of appellant in the State of Washington were neither 
irregular nor casual. They were systematic and continuous 
throughout the years in question. They resulted in a large 
volume of interstate business, in the course of which appel- 
lant received the benefits and protection of the laws of the 
state, including the right to resort to the courts for the en- 
forcement of its rights. * * *” 


“We are likewise unable to conclude that the service 
of the process within the state upon an agent whose activities 
establish appellant’s ‘presence’ there was not sufficient notice 
of the suit, or that the suit was so unrelated to those activities 
as to make the agent an inappropriate vehicle for communi- 
cating the notice. It is enough that appellant has established 
such contacts with the state that the particular form of sub- 
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stituted service adopted there gives reasonable assurance 
that the notice will be actual. * * *” 


The latest expression of the Supreme Court of United States upon 
the subject of venue in suits against corporations is contained in 
United States v. Scophony Corporation, 92 L. ed. 763. While this 
decision involved the application of federal statutes as distinguished 
from any claim of invalidity of state statutes, the court points out 
that “for venue purposes” it has “sloughed off the highly technical 
distinctions” formerly followed as to what constitutes “carrying on 
business”. The opinion weighs heavily those “continuous” and repeated 
activities of the English business concern involved in the case, and 
states: 


“Thus, by substituting practical, business conceptions for 
the previous hair-splitting legal technicalities encrusted upon 
the ‘found’-‘present’-carrying-on-business’ sequence, the Court 
yielded to and made effective Congress remedial purpose. 
Thereby it relieved persons injured through corporate vio- 
lations of the antitrust laws from the “often insuperable 
obstacle’ of resorting to distant forums for redress of wrong 
done in the places of their business or residence. A foreign 
corporation no longer could come to a district, pepetrate 
there the injuries outlawed, and then by retreating or even 
without retreating to its headquarters defeat or delay the retri- 
bution due.” 


We are inclined to think that the present act might be strengthened, 
in the light of decisions just reviewed, by two amendments to section 
2. The first would insert after the word “following” in line 1, the 
words “systematic or continuous”. The second would add as sub- 
division (4) in line 8 the words “the investigation or payment of claims”. 
The present subdivision (4) would then become subdivision (5). These 
additions would make it clear that the act is directed at repeated 
contacts at our people through the means specified and would detail 
specifically in subdivision (4) a type of activity which necessarily is 
common in this field. 


In upholding a South Carolina statute authorizing service of 
summons on the Insurance Commissioner where the company was 
“transacting business” in South Carolina, the court in Storey v. United 
Ins. Co., 64 F. S. 896, said: 


“I am of the opinion that the State in the exercise of its 
legislative power had the right, which it exercised in passing 
the Act in question, to define what acts occurring in the State 
would constitute the transacting of business therein so long 
as the definition was not arbitrarily unreasonable and did not 
do violence to the truth. * * *” 


The power of this state to give protection to its citizens as pro- 
vided in this act, is favorably affected by Congressional action in 1945 
in the field of insurance regulation. This action followed the decision 
of the Supreme Court of United States in United States v. South- 
Eastern Underwriters, 322 U. S. 533, that insurance conducted across 
state lines constitutes interstate commerce, thereby reversing a long 
line of earlier cases. Soon after this decision placed in jeojardy state 
regulation and taxation of interstate insurance operations the Con- 
gress passed an act (15 U. S. C. A. 1012) which declares: 
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“(a) The business of insurance, and every person engaged 
therein, shall be subject to the laws of the several States 
which relate to the regulation or taxation of such business.” 


This act completely delegates and bestows upon the states all the 
plenary power of the federal government over interstate commerce in 
the insurance field. And while such coordinate concentration of power 
in the states does not necessarily sweep away all constitutional re- 
strictions on states, any claim of constitutional infirmity must be 
measured by strict standards. This is reflected in the discussion of 
this act in Prudential Ins. Co. v. Benjamin, 90 L. ed. 1023, 164 A. L. R. 
476, where the court states: 


“This broad authority Congress may exercise alone, sub- 
ject to those limitations, or in conjunction with coordinated 
action by the states, in which case limitations imposed for 
the preservation of their powers become inoperative and only 
those designed to forbid action altogether by any power or 
combination of powers in our governmental system remain 
effective. Here both Congress and South Carolina have acted, 
and in complete coordination, to sustain the tax. It is there- 
fore reinforced by the exercise of all the power of government 
residing in our scheme. Clear and gross must be the evil 
which would nullify such an exertion, one which could arise 
only by exceeding beyond cavil some explicit and compelling 
limitation imposed by a constitutional provision or provisions 
designed and intended to outlaw the action taken entirely 
from our constitutional framework.” (Emphasis supplied) 


The court further points out that this Congressional act contem- 
plates “support to the existing and future state systems for regulating 
and taxing the business of insurance”; and the opinion rejects the con- 
tention that Congress cannot delegate to the states its plenary power 
over interstate commerce. 


Under the circumstances the instant Bill, if enacted into law, will 
become the legislative child of both the federal and state governments. 
The situation that results thereby, it may be argued, is comparable 
to the result that would be reached, if the federal government, instead 
of granting blanket authority to the states, has specifically authorized 
the states to enact this particular legislation. And in weighing the 
effect of earlier cases challenging state action in this field, it is perti- 
nent to recall that the claim of invalidity was always based on the 
14th Amendment to the Federal Constitution, and this amendment has 
no application to the Federal Government. 


It is exceedingly difficult to forecast the extent and future course 
of shifts in attitudes and approaches to problems of this kind, by 
the Supreme Court of United States. Recent cases have indicated a 
factual and realistic approach to these problems, entirely divorced 
from mechanical or abstract application of rules. Undoubtedly the 
court, if faced with a test of this Bill, would give sympathetic con- 
sideration to the objective of providing reasonable protection to the 
citizens of our state in their dealings with non-resident corporations. 
We believe that the court would likewise recognize that in view of 
the action of Congress, all the power of legislative government has 
been marshalled in support of this act and would measure any con- 
stitutional attack on the strict rule laid down in the Benjamin case. 


We have concluded that the legislative power of the federal and 
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state governments is not so impotent as to be unable to effectively 
solve the problem presented by this Bill. It is therefore our opinion 
that the 14th Amendment is not an insuperable obstacle to the validity 
of this legislation, particularly if certain amendments as suggested 
are added to the Bill. 


February 28, 1949 
DEATH CERTIFICATES 


Constitutionality of L. B. 339, 1949 Session, Filing of Death 
Certificate Before Body Interred or Removed from 
Loeality, Precedence of State Law Over 
City Home-rule Charter 


Hon. Fay Wood, Senator, Senate Chamber, State Capitol, Lincoln: 


You request our opinion as to the constitutionality of Legislative 
Bill No. 339 which has been introduced in the present session of the 
Legislature. 


L. B. 339 is a bill to amend section 71-605, R. S. 1943, relating to 
certificates of death, and which proposes to amend the present law 
by requiring that the completed death certificate be filed with the 
county registrar in the county in which the death occurred, before 
the body is interred or removed from the locality where death occurred, 
and for the granting of a grace period of twenty-four hours for the 
completion of such certicates on Sundays, holidays, or other reasons 
over which the undertaker has no control. 


Your inquiry does not direct out attention to any specific provision 
of the Constitution which might be violated by the enactment of L. B. 
339, and, after a careful examination of this bill and of the proposed 
amendments to the bill which you submit, we are unable to find any 
constitutional objection to it. It is our opinion that this bill, including 
the proposed amendments, if enacted into law would be constitutional 
and valid. 


You further inquire if L. B. 339, if passed, would apply in the 
City of Omaha over that city’s home rule charter. 


It is our opinion that it would. Section 2 of Article XI of the 
Constitution of Nebraska contains the express provision that a city 
home rule charter shall be “consistent with and subject to the con- 
stitution and laws of this state”, ete. Our Supreme Court has frequent- 
ly said that a general law of state-wide concern takes precedence over 
the provisions of a city home rule charter. See Nagle v. Grand Island, 
144 Neb, 67, 12 N. W. 2d 540; Axberg v. Lincoln, 141 Neb. 55, 2 N. W. 
2d 613; State v. The Araho, 137 Neb. 389, 289 N. W. 545. 


February 28, 1949 
ELECTIONS 


Duties of County Election Commissioner in Regard to School 
Board Elections, Provisions for Charging Expenses. 
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Mr. Frederick H. Wagener, County Attorney, Court House, Lincoln: 


You submit the following question: 


“In your opinion, under the present existing election laws 
applicable to this county, is it the duty of the Election Com- 
missioner to make the official publication or publications 
necessary, and the purchasing of ballots and supplies in con- 
nection with the’election of School Board members of the 
Lincoln School system of Lincoln, Nebraska. If so, in your 
opinion does the Election Commissioner have the right and 
authority to bill the School Board for such expenses.” 


Section 32-1701, R. S. Supp. 1947 provides as follows: 


“The office of election commissioner is created for each 
county having a population of more than sixty thousand in- 
habitants, and all of the rights, powers, authority, duties and 
obligations, by law~ vested in and imposed upon any officer 
or officers of any such county or any political subdivision 
thereof or therein, with respect to general, city, special and 
primary elections, and registrations of voters in such counties 
or any political subdivision thereof or therein, excepting elec- 
tions held for school district, village and city officers and 
purposes in districts, villages "and cities outside cities of the 
metropolitan, primary and the first class, and excepting the 
fixing of the time and calling of special election, shall be 
vested in and imposed upon such commissioner.” 


The above-quoted section clearly imposes upon the election com- 
missioner of Lancaster County the duty of making the official publi- 
eation or publications relating to elections of school board members 
of the Lincoln school system. 


Section 32-1726, R. S. 1943, further makes it the duty of the 
election commissioner to purchase all ballot blanks and supplies of 
every description for the conducting of elections, but expressly pro- 
vides: 


«* * * Provided, however, the expense of holding and 
conducting, separately, any city, municipality, metropolitan 
utilities district or school district election shall be charged to 
and paid by the city, municipality, metropolitan utilities dis- 
trict or school district holding the election. In the event that 
all or any two of said last-named elections are held jointly, 
then the election commissioner is hereby empowered to defin- 
itely fix and certify to each of such bodies joining in such 
joint election the portion of such total expense which each 
shall bear, and upon such certification the city, municipality, 
metropolitan utilities district or school district shall contribute 
and pay to the county treasurer the share so certified. Where- 
upon the county board shall draw warrants in payment of 
such election expense.” 


From the above-quoted provision it will be noted that if the 
school district election is held jointly with a city election or any of 
the other elections mentioned in the proviso, then the election com- 
missioner is empowered to definitely fix and certify to each of such 
bodies joining in such election a portion of the total expense which 
each shall bear. The amount of this expense is to be paid to the 
county treasurer, and it will then become the duty of the county 
board to draw warrants in payment of such election expense. 
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March 1, ,1949 
COUNTIES 


Discretion of County Board in Refusing or Accepting Proffered 
Gift for Use in Establishing County Hospital 


Mr. H. B. Long, County Attorney, Franklin: 


You say: 


“With reference to Sec. 23-343.10, R. S. Supp. 1947, will 
you kindly advise if a County Board ‘in its discretion’ may 
refuse to accept a proferred gift to be used for the purposes 
stated. It would seem the answer is ‘yes’. 


“Assuming that my answer or opinion on that will coin- 
cide with yours is there anything to preclude the Board from 
accepting such gift upon condition that the County be not 
required to match the same or any part thereof by tax levy, 
or otherwise. 


“Assuming further: a) that a County has voted bonds 
for the purpose of building a hospital; b) has then discovered 
that the proceeds are insufficient to pay for a hospital of a 
practical nature, however small, to serve the public; c) that 
a group of citizens have raised a sufficient fund which they 
propose to donate or give to the County and which, with the 
bond funds and federal grant, would be sufficient to pay for 
the construction of a small but practical sized hospital; might 
the Board still refuse to accept the gift, and thus block pro- 
ceeding.” 


In answer to your first inquiry, this section grants discretion to 
the county board in determining whether to accept or refuse a 
proffered gift for the purpose of establishing a county hospital. This 
does not mean however that the board can arbitrarily and without 
just cause refuse to accept a gift, but their action must be governed by 
what is right and equitable, and to the best interests of the county. 


The following are some definitions of the word “discretion”: 


“Discretion, when vested in an officer, does not mean 
absolute or arbitrary power. The discretion must be exer- 
cised in a reasonable manner, and not maliciously, wantonly, 
and arbitrarily, to the wrong and injury of another. This is 
held to be the rule applicable to public officers, who are 
bound to exercise their deliberate judgment in the discharge 
of their official duties, and is applicable to all inferior magi- 
strates and others called to the performance of functions, in 
their nature and character, quasi judicial, while acting within 
their jurisdiction and the legal scope of their powers as fixed 
by law.’ Taylor v. Robertson, 52 Pac. 1, 3, 16 Utah 330.” 
(Words & Phrases, First Series, Volume 3, p. 2096.) 


““‘Diseretion,’ as applied to public functionaries means the 
power or right of acting officially, according to what appears 
just and proper under the circumstances. Rio Grande County 
Com’rs v. Lewis, 65 Pac. 51, 28 Colo. 378 (citing Murray v. 
Buell, 74 Wis. 14, 18, 41 N. W. 1010).” (Words and Phrases, 
First Series, Volume 3, p. 2096.) 
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For further definitions of the terms see Words and Phrases, Per- 
manent Edition, Volume 12, p. 588. 


Your inquiry as to whether the board may accept such a gift 
without the requirement that the county match the same by tax levy 
or otherwise, must also be answered in the affirmative. 


Under the common law the state and its subdivisions were author- 
ized to accept gifts for charitable purposes so long as the purpose of the 
same were germane to the objects for which the state or subdivision 
thereof was organized. While many states have enacted specific stat- 
utes authorizing the acceptance of gifts for charitable purposes, these 
have been, in some instances, held merely declaratory of the common 
law. 14 C. J. S. 467, paragraph 33. Also, in 10 Am. Jur., Sec. 47, p. 
618, it is said: 


“A county may act as the trustee of a charitable trust if 
the purposes of the trust are germane to the objects of the 
incorporation. If they relate to matters which will promote, 
aid, and perfect those objects, there can be no legal impedi- 
ment to the corporation taking a devise upon trust. * * *” 


Nebraska does not have any general law authorizing counties to 
accept such gifts, neither have we any statutes prohibiting the same 
and, therefore, it would seem that the common law would control. 


Your third inquiry requires an analysis of the statutes relating to 
the establishment of county hospitals. Sections 23-343.10 to 23-343.12, 
R. S. Supp. 1947, were enacted through L. B. 398, 60th Session, Ne- 
braska State Legislature (1947). Section 3 of said act (Sec. 23-343.12) 
provides as follows: 


“The provisions of this act are intended to be cumulative 
to and not amendatory of sections 23-343 to 23-343.09.” 


Since this act is cumulative it must be construed to provide a 
method for the establishing of a county hospital in addition to the 
method already provided for in Sections 23-343 to 23-343.09, and a 
county may elect which method to follow in the establishing of a 
hospital. 


In State v. Barboglio, 63 Utah 432, 226 Pac. 904: 


“A ‘cumulative remedy’ is one created by statute in addi- 
tion to one which still remains in force, and when a statute 
gives a new remedy, and contains no negative, express or im- 
plied, of old remedy, new one is cumulative, and party may 
elect between the two. State v. Barboglio, * * *.” (Words and 
Phrases, Volume 2, p. 740.) 


In Chicago and Northwestern Railway Co. v. City of Chicago, 148 
Til. 141, 35 N. E. 881, it is said: 


«* * * But we do not think that two acts are to be con- 
strued together as one. Each describes a distinct and separate 
procedure for the condemnation of property. The sixteenth 
section of the eminent domain act contains the following 
proviso: 


“This act shall not be construed to repeal any law or 
part of law upon the same subject passed by this general 
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assembly; but in all such cases this act shall be construed as 
providing a cumulative remedy.” 1 Starr & C. Ann. St. p. 
1053. Bouvier, in his Law Dictionary, defines a cumulative 
remedy to be “a remedy created by statute, in addition to one 
which still remains in force.” If the remedy provided by the 
eminent domain act is additional to that prescribed by the 
city and village act, the former is not, either in whole or in 
part, one with the latter, nor can any of the provisions of the 
former be regarded as belonging to the latter. * * *” 


Section 23-343 to 23-343.09, R. S. Supp. 1947, provides the other 
method for establishing a county hospital, which requires the voting 
of bonds for that purpose. Section 23-343.01, R. S. Supp. 1947, re- 
quires the county board, when a county hospital has been established, 
to proceed at once to appoint a board of hospital trustees, which board 
will have control and management of the hospital. Section 23-343.05, 
R. S. Supp. 1947, authorizes the board of trustees to accept gifts, de- 
vises and bequests of real and personal property to carry out the 
purposes for which such board was established. 


The word “establish” as used in similar statutory provisions has 
been defined as follows: 

“The word ‘establish,’ as used in a statute authorizing 
the board of sewer commissioners to establish and maintain 
a sewer system, is not used in the sense of to ‘construct,’ and 
that is not its meaning etymologically. Village of Brockport 
v. Green, 79 N. Y. Supp. 416, 418, 39 Misc. Rep. 231.” 

“The word ‘establish’ in trust in fund appropriated by 
government for establishment of permanent water reservoirs 
under Laws 1929, cc. 39, 148, 161-163, was not intended in any 
narrow sense, and does not necessarily mean construct or 
erect; and that fund may be used in explorations for natural 
underground reservoir. State v. Ulibarri, 279 P. 509, 512, 34 
N. M. 184.” 


For further definitions of the term see Words and Phrases, Per- 
manent Edition, Volume 15, p. 156. 


In Opinions of the Attorney General, 1947-48, p. 307, this office 
held that a county hospital was established when the county board has 
complied with all of the requirements of Section 23-343. If, as assumed 
in your third question, the county has voted the bonds for the purpose 
of building the hospital, it then becomes the mandatory duty of the 
county board to issue the bonds and sell the same, and appoint the 
board of trustees as required by Section 23-343.01. When organized as 
a board of hospital trustees, the said board has authority to accept 
gifts, devises and bequests of real and personal property to be used in 
the construction of the hospital building and: 


“* * * carry out the purposes for which such board was 
established and, to the extent of the powers conferred upon 
such board by this act, to execute and carry out such condi- 
tions as may be annexed to any gift, devise or bequest.” 


It is our opinion that the board of trustees would be required to 
accept any proffered gifts if consistent with the objects and purposes 
for which the hospital was established, and in the best interests of the 
county. 
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March 1, ,1949 
COUNTIES 


Constitutionality of Amendment to L. B. 475, 1949 Session, 
Extending Terms of Present Douglas County Officers 


Hon. Charles F. Tvrdik, State Senator, Capitol Building, Lincoln: 
You have requested our opinion in the following words: 


“L. B. 475 provides for election of all county officers, ex- 
cept county judge in Douglas County for a term of six years, 
the six-year term to start at the expiration of the present 
terms of office. 


“Will you please furnish me with a letter as to the con- 
stitutionality of an amendment to said bill that would extend 
the present term to six years for the present officers?” 


An examination of the bill referred to demonstrates that with 
the amendment mentioned it will not appear to be a bill which can 
be said to have for its main purpose the extension of the term or terms 
of any one or more incumbents in political office in Omaha. The im- 
portant purposes of the bill appear to be to provide for a non-political 
ballot for county offices in counties with more than 200,,000 inhabitants 
and further to provide that the officers elected on such ballot shall 
serve for six years. The amendment setting the date for the first such 
non-partisan election would, incidentally, extend the terms of the 
persons now in office beyond the period for which they were elected. 


The Constitution of Nebraska, Art. XVII, Sec. 4, reads as follows: 


“The general election of this state shall be held on the 
Tuesday succeeding the first Monday of November in the year 
1914 and every two years thereafter. All state, district, county, 
precinct and township officers, by the constitution or laws 
made elective by the people, except school district officers, and 
municipal officers in cities, villages and towns, shall be elected 
at a general election to be held as aforesaid. Judges of the 

. supreme, district and county courts, all elective county and 
precinct officers, and all other elective officers, the time for 
the election of whom is not herein otherwise provided for, and 
which are not included in the above exception, shall be elected 
on the Tuesday succeeding the first Monday in November, 1913, 
and thereafter at the general election next preceding the time 
of the termination of their respective term of office. Pro- 
vided, that no office shall be vacated thereby, but the incum- 
bent thereof shall hold over until his successor is duly elected 
and qualified.” 


Art. IX, Sec. 4, of the Constitution reads as follows: 


“The legislature shall provide by law for the election of 
such county and township officers as may be necessary.” 


In an early Nebraska case, State, ex rel. Hensley v. Plasters, 74 
Neb. 652, 105 N. W. 1092, the Supreme Court held unconstitutional an 
act extending terms of certain county offices because the act in ques- 
tion appeared to be solely or mainly for the purpose of extending such 
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terms. The holding in that case has been in effect overruled by Best 
v. Moorhead, 96 Neb. 602, 148 N. W. 551, and it was departed from in 
State, ex rel. Martin v. Ryan, 91 Neb. 696, 136 N. W. 1077. In the 
later cases the rule adopted seems generally to be that when the 
main purposes of an act are a legitimate and proper exercise of the 
legislative authority, it does not render such an act unconstitutional 
that incidentally thereto the terms of certain officers may be extended 
for a period therein. We find no specific constitutional provision which 
forbids extending the date on which county officers may be elected. 
The Constitution does provide that the officers shall continue in office 
“until their successors shall be elected and qualified” and vests in the 
Legislature the authority to provide for their election. 


It is our opinion, therefore, that the amendment which you suggest 
will not contravene constitutional provisions if enacted. 


March 1, 1949 
BALLOTS 


Limiting Power of School Board in Use of Tax Levy Proceeds 
by Specific Wording of Ballot 


Mr. Bayard T. Clark, County Attorney, Falls City: 
You write: 
“Section 79-144 provides as follows: 


“Whenever it shall be deemed necessary to erect school- 
houses or school buildings or an addition or additions and 
improvements to any existing school building or school build- 
ings in any school district in this state, the school board or board 
of education may and upon petition of not less than one-fourth 
of the legal voters of said school district shall submit to the 
people of said school district at the next general election or 
special election a proposition to vote a special annual tax for 
that purpose of not to exceed five mills on the dollar of actual 
value of all the taxable property in said district for a term 
of not to exceed ten years.’ 


“My question is this: If a proposition is put up to the 
voters of a school district to vote a three mill levy for ten 
years for the erection of a new building or new buildings 
only, might the Board of Education use the accumulated 
money for additions and improvements to existing buildings 
instead of new buildings? In other words is it possible to 
earmark this money for new buildings by placing the proposi- 
tion before the voters in that way? 


“Since this matter may come up very shortly I shall 
appreciate your early consideration of this question.” 


I do not find that the precise question you raise has been passed 
upon by our Supreme Court. The court has often said, however, that 
school boards are creatures of the statute and their powers are limited 
within the bounds which the Legislature has fixed. Gehling v. School 
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District, 10 Neb. 239, 4 N. W. 1023; School District v. Randolph, 57 Neb. 
546, 77 N. W. 1073; Ladd v. School District, 70 Neb. 438, 97 N. W. 594. 


Sec. 79-144, R. S. Supp. 1947, provides for the submission of one or 
more propositions to the vote of the electors: namely, a special tax 
for the erection of new school buildings or to erect an addition or 
additions and improvements to any existing school building or build- 
ings. 


The proposition as submitted to the electors on their ballots may 
include both of these propositions and, if it does, the board, if the 
special tax carries, is authorized to use the fund to erect new buildings 
or to build additions and improvements to a building or buildings al- 
ready in existence in its discretion. School District No. 11 v. Chapman, 
152 F. 887. 


However, if the ballot submitted to the electors contains only one 
of these propositions as, for example, the erection of a new building 
or buildings, I am of the opinion that the authority of the school board 
is limited to the specific use stated in the ballot and that the use of 
such fund for erection of additions and improvements to existing 
buildings, or for any other purpose not specifically expressed on the 
ballot, would be illegal. See School District v. Randolph, 57 Neb. 
546, 77 N. W. 1073; Mizera v. Auten, 45 Neb. 239, 63 N. W. 399; 42 Am. 
Jur. 775, Sec. 79. 


March 1, 1949 
MOTOR VEHICLES 


Joint Ownership—Procedure for Transfer of Title During Lifetime 
of Co-owners and After Death of One 


F. H. Klietsch, Director, Motor Vehicle Division, Department of Roads 
and Irrigation, State Capitol Building, Lincoln: 


You request that we supplement our opinions of July 22 and 
September 7, 1948, relating to motor vehicles, title to which is held or 
is to be taken in the name of more than one person, and ask that we 
furnish an opinion to cover the whole ground of transfers in such 
cases, during the lifetime of the co-owners and the death of one. 


It is settled by Snyder v. Lincoln, 150 Neb. 580, 19 S. C. J. 580, 
and Blixt v. Home Mutual Ins. Co., 145 Neb. 717, 18 N. W. (2d) 78, 
that the legislature may not validly in a regulatory act under the 
police power invade the right of contract, impair rights of property, or 
restrict the courts in the consideration of evidence and the determina- 
tion of title and ownership of motor vehicles, notwithstanding Section 
60-105, R. S. Supp. 1947. 


A motor vehicle is a single, indivisible chattel, “title’ to which 
may be vested in more than one person and ownership of which may 
be evidenced by a “certificate of title.” The word “title” means “own- 
ership”, and the phrase “certificate of title’ means, under Article I of 
Chapter 60, R. S. 1943, as amended, R. S. Supp. 1947, evidence of own- 
ership as exemplified in an official instrument, issued by the State, 
only one of which may be outstanding with respect to a particular 
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vehicle, notwithstanding howsoever many persons may have title to 
the vehicle described in such certificate and regardless of the nature 
or proportion of their interests in the title. 


The purpose of the motor vehicle certificate of title act is to 
establish a procedure whereby certainty and security of title to motor 
vehicles may be obtained. Your primary concern is with the instru- 
ments. (certificate, assignment, application, affidavit and court order) 
which provide an official chain of evidence of ownership. Therefore, 
in connection with a certificate of title which has been duly and 
properly issued in the name of more than one person a County Clerk 
has no authority to decide questions of “title” between the persons 
who are named in such a certificate or between a person named in 
such a certificate and any person or persons claiming to stand in the 
shoes of a deceased person named in such a “certificate of title”. 


The “confusion, contradiction, perplexing distinctions and uncer- 
tainties” rising out of the use of the words “and”, “or’, “and/or”, 
where title to personal property is taken in the name of more than 
one person, rise in connection with certificates of title to motor ve- 
shicles, and until the legislature resolves the doubts thereby created, 
as it has done in connection with bank deposits and certificates of 
ownership of money and securities, county clerks and your depart- 
ment are bound by the rules of law laid down by the courts for con- 
struction of such words. Cf. Drummond v. City of Columbus, 136 
Neb. 87, 285 N. W. 109; Tobas v. Mutual Bldg. and Loan Assn., 147 
Neb. 676, 24 N. W. (2d) 870; McConnell v. McCook National Bank, 142 
Neb. 451, 6 N. W. (2d) 599; and Estate of Johnson, 116 Neb. 686, 218 
N. W. (2d) 39. 


We consider, first, the case where transfer of title is to be ac- 
complished in the lifetime of all persons named in a certificate of title. 


Where a “certificate of title” has been issued in the names of A 
and B, A or B, A and/or B, an assignment of the “certificate of title” 
must be executed by all persons named in the “certificate of title”, 
Section 60-104, R. S. Supp., 1947, since each has a vested interest in 
the “title”. This is true, as well, where A and B are husband and 
wife. Cf. First Trust Company v. Hammond, 140 Neb. 330, 299 N. W. 
496, and Hoover v. Haller, 146 Neb. 697, 21 N. W. (2d) 450. That one 
of the co-owners may refuse to execute the assignment is not a prob- 
lem for a County Clerk or your department. Riley v. Whittier, 100 
Neb. 107, 158 N. W. 446. It is immaterial that there is, or is not, used 
in the “certificate of title’ any language which is intended to provide 
for a right of survivorship. 


We consider, second, the case where a transfer of title is accam- 
plished by operation of law, that is, upon death of one of the persons 
named in the “certificate of title’. 


Where a “certificate of title’ is issued in the names of A and B, 
A or B, A and/or B, and there is also used in the certificate language 
which expressly provides for a right of survivorship, then in all cases, 
whether or not A and B were spouses, the survivor may execute the 
assignment, make application for and obtain a new certificate of title 
in his or her own name. There is created either a tenancy in common 
or a joint tenancy, with express right of survivorship. Report of 
Attorney General 1947-48, page 601; Estate of Vance, 149 Neb. 220, 
30 N. W. (2d) 677. 
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Where a “certificate of title” is similerly issued but there is not 
used in the certificate any language which expressly provides for a 
right of survivorship, then the question of title is determined by the 
application of the same rules of law which are used in a probate 
proceedings to test whether the interest of a deceased person in per- 
sonal property is an asset of his estate. Thus it follows, assuming for 
the sake of clarity that A is the deceased person, that, 


(a) Where the certificate has been issued in the form A or B, 
there is a right of survivorship, whether or not A and B were spouses, 
and B can obtain a “certificate of title” in his or her own name. Estate 
of Kamrath, 114 Neb. 230, 206 N. W. 770; 


(b) Where the certificate has been issued in the form A and B, 
there is no right of survivorship, whether or not A and B were spouses, 
and B cannot obtain a “certificate of title’ in his or her own name. 
Estate of Johnson, 116 Neb. 686, 218 N. W. 739, unless a County Judge 
in a probate proceedings determines otherwise. Estate of Vance, 
supra; 


(c) Where the certificate has been issued in the form A and/or B, 
there is no right of survivorship, whether or not A and B were spouses, 
and B cannot obtain a “certificate of title’ in his or her own name, 
unless and until a County Judge in a probate proceedings decides that 
B has such a right. Report of Attorney General, 1947-48, page 641, 
Drummond v. City of Columbus and Estate of Vance, supra. 


That a County Clerk cannot, by ignoring the foregoing rules, pre- 
clude a court from determining title to a motor vehicle, notwithstand- 
ing the certificate of title is certain and clear in view of the Snyder 
and Blixt cases, cited above, and the case of Estate of Sternecker, 136 
Neb. 813, 287 N. W. 659. The solution of the procedural problem lies 
in the assignment which, according to Section 60-104, must be exe- 
cuted by all persons having an interest in the title and must contain 
the names of all persons to whom title is to be transferred. Thus the 
original “certificate of title’ or manufacturer’s certificate, the assign- 
ment thereof, the application for a new certificate, and the new cer- 
tificate itself discloses a chain of evidence of ownership which will 
support the title exemplified by the “certificate of title’. 


March 2, 1949 
COUNTY BOARD—COMMISSIONERS AND SUPERVISORS 


Per Diem Compensation and Mileage; Relation of Highway 
Commissioners to County Board Members 


Hon. Glenn Cramer, State Senator, Capitol Building, Lincoln: 


You request our opinion in respect of the proper construction of 
certain provisions of Sec. 33-128, R. S. Supp. 1947, relating to compen- 
sation to be received by members of County Boards. We think it 
proper, before answering your particular questions, to point out that 
we have given a series of opinions on this statute. Each of the opin- 
ions must be read in the light of the statute as it stood at the date of 
the opinion, and in each case it must be kept in mind that if a specific 
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question was being answered, then the application of the opinion 
must, of necessity, be limited to a particular county or class of counties, 
depending on population and type of government—township or com- 
missioner. Where a general question was submitted and a general 
anewer given, then the opinion is applicable to all cases rising there- 
under. 


Question 1: May the maximum compensation provided by the 
statute be divided into twelve equal installments, one payable each 
month? Neither the statute nor any opinion of any Attorney Gen- 
eral authorizes such a device. The statute provides a salary, which is 
payable in equal monthly installments, for members of County Boards 
in counties having a population in excess of 60,000 inhabitants. In 
all counties having less than 60,000 inhabitants, a member of a County 
Board receives a per diem, as compensation for his services, and the 
aggregate amount of such per diem payments cannot exceed the maxi- 
mum amount for a particular county according to the statutory class 
into which it falls. 


Our opinion of February 13, 1942, which appears at first glance to 
authorize such a device, expressly stated that “the board cannot vote 
itself a flat salary of $950.00.” We pointed out, “there is no way under 
that section for the board members to do away with a showing that 
they have put in enough days or enough mileage or both days and 
mileage to entitle them to that figure.” As the statute then stood, 
mileage and per diem were to be included within the maximum for 
the class of county there under consideration. 


We rule, flatly, in order to avoid any misunderstanding, that in no 
class of county, where a per diem is the compensation, may a member 
of a County Board file a claim, each month, for one-twelfth of the 
maximum amount, unless it be the fact that each month he has earned 
that amount for time he necessarily was employed in the duties of his 
office, and supports his claim by such a showing. It is conceivable 
and possible, though not necessarily probable, that discharge of the 
duties of the office may, by arrangements agreed upon by the board, 
require precisely so many days each month. But no County Board 
may allow and order payment of any claim for compensation, on a 
per diem basis, to any person, public officer or not, until the service 
has been rendered in fact and the amount claimed is due from and 
owed by the county. Its action, where the service has not been ren- 
dered, would be void. Maurer v. Gage County, 72 Neb. 441, 100 N. W. 
1026. 


Question 2: Is the $5.00 per diem, as compensation for directing 
road work, to be paid in addition to and over and above the $5.00 per 
diem, as compensation for the performance of the duties of the office? 
Yes. State, ex rel. Mattman v. Adams County, 119 Neb. 826, 231 
N. W. 29. There is no express limitation upon the amount which may 
be so earned, save that by the foregoing decision it must be paid out 
of, and within the amount of money available in, the road district fund 
of the particular officer, which fund cannot contain any money derived 
from motor vehicle registration or license fees. 


Question 3: May a per diem for general services and a per diem 
for directing road work be earned in the same day, thereby aggre- 
gating $10.00 for one day? Yes. The one per diem, for general ser- 
vices which must be rendered in fact, must be paid out of the general 
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fund; the’ other must be paid out of an existing road fund of the par- 
ticular officer. 


Question 4: May mileage be paid in connection with the earning 
of a per diem for directing road work? No. State, ex rel. Mattman v. 
Adams County, supra, expressly ruled that it could not be done. 
Hence, it cannot be paid out of any fund. 


Question 5: If, under the authority of Sec. 39-514, R. S. Supp. 
1947, a member of the County Board is appointed highway commis- 
sioner, may he, in addition to the $5.00 per diem, for his services in 
that capacity, receive mileage? Yes. The statute expressly provides 
that the aggregate amount of per diem payments, office and traveling 
expenses, all added together, shall not exceed $1,500.00 per annum. 
You ask: From what fund is this money to be paid? The total ex- 
penses of the office are paid out of the general fund. There is no 
statutory authority for paying the expenses out of any other fund. 


Question 6: If a member of a County Board is appointed high- 
way commissioner, may other board members earn a per diem for 
directing road work? Yes. The office of highway commissioner is 
not one which is created for the purpose of relieving the County Board 
of the general duty to supervise construction and maintenance of 
public roads and bridges. Sec. 39-503, R. S. 1943, expressly provides 
that the commissioner is to act under the authority and direction of the 
County Board. The apparent inconsistency between Secs. 39-503 and 
39-508 is resolved when the distinction between the County Board as a 
unit, an agency of government, and the members who compose it, as 
individual officers, is kept in mind, A highway commissioner acts 
under the authority and direction of the whole board, itself, not of a 
member thereof, and thus the commissioner may exercise the powers 
granted by Sec. 39-508 while one member directs in his district road 
work which the commissioner has planned. It is beside the point 
that the whole board may ignore or overlook the fact that an individual 
member of the board does not stand in a position superior to the high- 
way commissioner. 


March 4, 1949 


SCHOOL TRANSFERS 
Revocation of School Transfer Granted Upon Misrepresentation; 
Payment to Former District of Tax Moneys Collected 


Mr. S. W. Moger, County Attorney, Clay County, Clay Center: 


We have your letter of January 29, 1949, in which you make in- 
quiry regarding Section 79-2101, R. S. Supp. 1947. In your letter you 
ask: 


“Parents of children of school age, not yet completed the 
8th grade residing with their parents in District ‘A’ and nearer 
school house in District ‘B’, made application by their parents 
to transfer to District ‘B’ by filing the proper notice with the 
superintendent of Public Instruction which grants said author- 
ity under said section to transfer, they having complied with 
all the conditions set forth in said section, and the superin- 
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tendent transferred said property and pupils to District ‘B’ 
under said applications during the past two years. However, 
none of the pupils went to District ‘B’, but were sent by their 
parents to a parochial school outside of the county and outside 
of both school districts, while the tax which normally should 
have gone to District ‘A’ went to District ‘B’ without perform- 
ing any services for said tax. 


“These applications are all made prior to the school term 
and it is not known whether or not said pupils would attend 
the school in District ‘B’ until after the transfer is made. 


“T desire your opinion in the following: Does the County 
Superintendent have power or authority to refuse to recognize 
the transfer where such has taken place the past two years 
and if she does not, does School District ‘A’ have any power 
or cause of action or right to compel School District ‘B’ to 
return the funds collected by them where no services has been 
rendered?” 


Section 79-1607, R. S. 1943, impowers the State Superintendent of 
Public Instruction to issue laws and regulations upon disputed points 
in school law. Said section is set forth in full as follows: 


“The Superintendent of Public Instruction shall decide 
disputed points in school law and all such decisions shall be 
held to have the force of law until reversed by the courts.” 


Pursunt to said section the Superintendent sometime in the past 
issued a State Department ruling to the effect that the County Super- 
intendent has authority to revoke a transfer to a nearer school under 
Section 79-2101, R. S. Supp. 1947, if upon investigation he finds the 
conditions do not comply with the law. If it is granted upon mis- 
representation it is his duty to revoke the transfer. Nebraska School 
Laws, 1947-1948, page 251(n). 


The connotation of the word “revoke” as given in Black’s Law 
Dictionary, Third Edition, 1933, is as follows: 


“To recall some power, authority, or thing granted, * * * 
It may be either general, of all acts and things done before; 
or special, to revoke a particular thing.” 


It is the opinion of this office, therefore, that the County Superin- 
tendent has authority to cancel, revoke and refuse recognition of a 
transfer made under such conditions as you set forth. In this event 
the revocation will nullify the transfer from the date the same was 
granted and up to and including the date the transfer is revoked anc 
will operate to affect the transfer to School District “B” as if the same 
had never been in existence. Pursuant to such a revocation it neces- 
sarily follows that the funds collected by School District “B”, during 
the two year period in question, should be paid over to School District 
“A” as the money so collected never, in fact, belonged to School 
District “B” and no service was given by School District “B” during 
the time for which said funds were collected. 


We find no authority that School District “A” in its own right has 
a cause of action to compel School District “B” to return the funds 
collected. 
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March 4, 1949 
MUNICIPAL RETIREMENT SYSTEM 


Annuity “Benefits” Where Amount Thereof Under Twenty Dollars Per 
Month; Power of Board of Educational Lands and Funds 
to Set Rules 


Glenn I. Anderson, Director of Retirement, State Capitol Building, 
Lincoln: 


You submit certain questions for our opinion as follows: 


“The Board of Educational Lands and Funds is granted 
general powers to administer the Nebraska Municipal Retire- 
ment System, under Section 19-2043, R. S. Supp. 1945. 


“Under Section 19-2040, subsection 4, the second para- 
graph contains the following: 


“*All annuities shall be paid for life unless the amount 
thereof is less than twenty dollars per month, in which event 
such benefits, of equivalent actuarial value at the time, as 
the annuitant and the board shall mutually agree, shall be 
paid. 


“Our question is whether it is mandatory for the board 
to make such cash settlement. 


“The second question is whether this cash settlement must 
be the amount set by the actuary as the cash value. 


“Third. May the board, by rule, set other qualifying re- 
strictions.” 


We shall answer your questions in the order in which you state 
them. 


You first quote from section 19-2040, subsection 4, and you in- 
quire if it is mandatory for the board to make such “cash settle- 
ment”. 


We find nothing in Section 19-2040 making it mandatory for the 
Board to make a cash settlement where the annuity is less than 
twenty dollars per month. The statute does not use the term “cash 
settlement”. It merely says “such benefits * * * as the annuitant and 
the Board shall mutually agree, shall be paid”. As we interpret it 
“such benefits” may be in the form of a cash settlement or they may 
be in the form of an annuity for a limited term of years but at a 
higher rate, or they may be paid in any other manner which can be 
mutually agreed upon by the annuitant and the Board. The obvious 
purpose of this provision is to permit the annuitant and the Board to 
work out a system for the payment of these benefits which shall be 
to their mutual advantage. 


You next inquire if this “cash settlement” must be the amount 
set by the actuary as the cash value. As we interpret the statute, the 
amount due the annuitant must be determined by the application of 
actuarial formulas and principles, and this would presumably require 
the services of an actuary to determine. When the amount has been 
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determined by an actuary, its manner of payment shall be determined 
by agreement between the board and the annuitant. 


You further ask: “May the board, by rule, set other qualifying 
restrictions”. 


Under the provisions of Sections 19-2043 and 19-2044, R. S. Supp. 
1947, the Board is vested with broad powers to establish all reasonable 
rules, for the administration of this law provided such rules are not 
inconsistent with express provisions of the law itself. 


March 5, 1949 
GAME AND FISH 


Public Power and Irrigation District Reservoirs— 
Hunting and Fishing Rights 


Mr. Paul T. Gilbert, Executive Secretary, Game, Forestation and Parks 
Commission, Capitol Building, Lincoln: 


In your letter of January 27, 1949, you have requested an opinion 
from this office as to what right, if any, the general public has to fish 
and hunt on the Central Nebraska Public Power and Irrigation District 
reservoirs, and further, whether the Central Nebraska Public Power 
and Irrigation District may, by lease, grant exclusive hunting and 
fishing rights to the shore line of these reservoirs. 


We can find no provision in the statutes or the cases which would 
prevent the Central Nebraska Public Power and Irrigation District 
from allowing hunting and fishing by the general public on and around 
its reservoirs. It should be pointed out, however, that the fact that the 
title to the land is held by a public power and irrigation district would 
not affect the operation of the statutes relating to game sanctuaries. 


It is, however, not to be assumed that a public power and irrigation 
district has the same power to control hunting and fishing on its land 
or to make leases for that purpose that an individual owner in fee 
simple has. A public power and irrigation district is created by statute 
and has no greater power than is given it by statute. Sec. 70-625, 
R. S. 1943, sets out the general powers of such a district. It states: 


“Subject to the limitations of the petition for its creation 
and all amendments thereto, a public power district shall have 
all the usual powers of a corporation for public purposes and 
may purchase, hold, sell and lease personal property and real 
estate reasonably necessary for the conduct of its business.” 


Certain powers are more specifically set out in Sec. 70-626, R. S. 
Supp. 1947, but all such powers relate to the “public purpose” for 
which the district was created. It is difficult to see how the regulation 
of hunting and fishing and the granting of exclusive leases for hunting 
and fishing purposes relate to the operation of a public power and 
irrigation district. 


There is a further reason supporting the conclusion that the dis- 
trict cannot enter into such a lease. The case of Burnett v. Central 
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Nebraska Public Power and Irrigation District, 147 Neb. 458, 23 N. W. 
(2d) 661, sets out the following rule regarding property which has been 
obtained by eminent domain: 


“In Forney v. Fremont, E. & M. V. R. R. Co., 23 Neb. 
465, 36 N. W 806, we stated as follows: ‘Eminent domain is 
the power to take private property for public use. 1 Bouv. 
Law Dict., 524. It is the power which remains in the govern- 
ment to resume the possession of property upon making just 
compensation therefor, whenever the public interest requires 
it. This right of resumption may be exercised when required 
for the public good in the construction of a railroad, public 
road, canal, or other like work. The right of eminent domain, 
however, does not permit the sovereign power to take the 
property of one citizen and transfer it to another even for full 
compensation. Beekman v. Saratoga, etc., R. R. Co., 3 Paige’s 
Ch., 73. In other words, the right of eminent domain gives to 
the legislature the control of private property for public uses, 
and for public uses only. 2 Kent's Co., 339, and cases cited. 
This being the rule, the property must be used for the pur- 
pose which justified its taking, otherwise it would be a fraud 
on the owner and an abuse of power, and the authority being 
in derogation of private right is to be strictly construed.’” 
(Emphasis supplied.) 


It seems clear that the lease by the district to a private individual 
for his exclusive right to hunt and fish would therefore be a misuse 
of the power of eminent domain granted to the district. This would 
be a clear instance of land which had been condemned for a public 
purpose being given to a private individual for his exclusive use. 


It is our opinion that the general public has a right to fish and 
hunt upon the Central Nebraska Public Power and Irrigation Dis- 
trict reservoirs, subject to the sanctuary provisions, and that the 
Central Nebraska Public Power and Irrigation District has no power 
to execute a lease granting exclusive hunting and fishing rights to an 
individual. 


March 7, 1949 
TAXATION 
Federal Tax on Admissions to Arbor Lodge 


Mr. Paul T. Gilbert, Executive Secretary, Game, Forestation and Parks 
Commission, State House, Lincoln: 


This will acknowledge receipt of your letter dated March 2,, 1949, 
in which you inquire whether or not the fee in the sum of 10 cents 
for adults and 5 cents for children, charged the general public for 
the privilege of inspecting the J. Sterling Morton home, commonly 
known as Arbor Lodge, at Nebraska City, Nebraska, is subject to the 
federal tax imposed on admissions, in view of the fact that all such 
moneys received are used to defray the expense of maintenance on 
the building. In your letter you ask: 
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“May we have your opinion as to whether such registra- 
tion fees are subject to Federal tax on admissions as covered 
by Title 26, U. S. Code (Internal Revenue Code), Sections 
1650 and 1700, as amended’ by Public Law 17, 80th Con- 
gress?” 


It is the opinion of this office that the charge of 10 cents for adults 
constitutes an “admission” within the meaning of the act and is sub- 
ject to a tax of “1 cent for each 5 cents or fraction thereof”, 26 U. S. 
Code, Secs. 1650 and 1700(a). 


Title 26, U. S. Code, Sec. 1650 (as amended March 11, 1947) pro- 
vides for the rate of the tax to be applied which in this case would 
be 1 cent, as above quoted. Title 26, U. S. Code, Sec. 1700 and Sec. 
1700 (a) (as amended Sept. 20, 1941) imposes the tax on admissions 
and provides in part: 


“Sec. 1700 Tax. There shall be levied, assessed, collected 
and paid— 


“(a) Single or season ticket; subscription—(1) Rate. A 
tax of 1 cent for each 10 cents or fraction thereof of the 
amount paid for admission to any place, * * *” (amended to 1 
cent for each 5 cents March 11, 1947, 26 U. S. C. Sec. 1650). 


“(2) By whom paid. The tax imposed paragraph (1) shail 
be paid by the person paying for such admission.” 


The term “admission” has been defined in Reg. 43, Sec. 101.2 (as 
amended by T. D. 5096, Nov. 1, 1941) Paragraph 40,011, Prentice Hall 
Tax Service 1949, to mean: 


“The tax imposed on ‘the amount paid for admission to 
any place’, and applies to the amount which must be paid in 
order to gain admission to a place. The term ‘admission’ 
means the right or privilege to enter into a place.” 


The word “place” is defined in Reg. 43, Sec. 101.8, Paragraph 
40,028, Prentice Hall Tax Service 1949, as: 


“The tax under Sec. 1700 (a) of the code is on the amount 
paid for admission to any place. ‘Place’ is a word of very 
broad meaning, and it is not defined or otherwise limited by 
the code. But the basic idea it conveys is that of a definite 
inclosure or location. The phrase ‘to any place’ therefore, does 
not narrow the meaning of the word ‘admission’, except to 
the extent that it implies that the admission is to a definite 
inclosure or location.” 


In construing Sec. 1700 (a) (2), 26 U. S. Code, which specifies by 
whom the tax is to be paid, Reg. 43, Sec. 101.4 (as amended by T. D 
5349 March 17, 1944) states: 


“This tax applies to the payment for admission, not to 
the admission itself, and as soon as the payment for admission 
is made the tax attaches, whether or not the admission ever 
takes place * * *.” 


In addition Reg. 43, Sec. 101.4, holds that: 
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“* * * The tax applies whether any profit is contemplated 
or realized and whether the affair to which admission is 
charged is public or private.” 


And further Reg. 43, Sec. 101.16 provides that: 


“The fact that the authority charging admissions or re- 
ceiving the proceeds thereof is the United States or any 
agency thereof or a state * * * does not make such admissions 
exempt.” (Emphasis supplied.) 


The exemption to National Parks of admissions for entrance 
thereto was terminated by Congress by the Revenue Act of Sept. 20, 
1941. 26 U. S. Code Internal Revenue Acts, Sec. 541 (b), effective Oct. 
1, 1941. 


For judicial construction of Sec. 1700 (a), supra, we rely upon 
Exmoor Country Club v. U. S.C. C. A., Ill, 1941, 119 F. (2d) 961, 
wherein the court ruled: 


“* * * There is nothing in the language of the statute from 
which it can be inferred that Congress intended that the statute 
shall apply only to activities open to the public or to those 
conducted for profit. It clearly imposes the tax on amounts 
paid for admission to any place. Had Congress intended re- 
stricting taxable admissions solely to those charged at public 
places operated for profit, it would have specifically exempted 
such admission * * *” (Emphasis supplied). 


We believe that the quoted portions of Sec. 1700 (a), Reg. 43 and 
Exmoor Country Club v. U. S., suvra, are sufficient authority for our 
conclusion. 


Sec. 1700 (a) (1), supra, specifically exempts the five cent charge 
to children under 12 years of age and provides: 


“* * * no tax shall be imposed on the amount paid for 
the admission of a child under twelve years of age if the 
amount paid is less than 10 cents.” 


For the school children referred to in your letter over 12 years of 
age the tax of 1 cent for each 5 cent admission would be applicable in 
accordance with 26 U. S. Code, Sec. 1650, supra. 


Public Law No. 17, 80th Congress, does not apply to alter our 
opinion as the same relates to Sec. 1650, supra, only insofar as it pro- 
vides: 


“Sec. 2. Section 1650 of the Internal Revenue Code (war 
tax rates of certain miscellaneous taxes) is hereby amended 
by striking out ‘and ending on the first day of the first month 
which begins six months or more after the date of the term- 
ination of hostilities in the present war.’ ” 


The above quoted portion of Public Law No, 17 serves only to 
show that Sec. 1650, supra, is now in effect for an indefinite period 
of time and the admission tax must be paid in accordance with the 
remaining provisions of Subsections 1650 and 1700, supra. 
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March 7, 1949 
TAXATION 


Constitutionality of L. B. 517, 1949 Session, Separate Classification 
of Grain Dealers for Purposes of Taxation 


Hon. Charles F, Tvrdik, Senator Legislative Chamber, State House: 


In respect of L. B. 517, which provides for a separate classification 
of grain dealers for the purposes of taxation, you ask our opinion 
whether the bill is constitutional. 


We go directly to the heart of the measure and find it to be con- 
stitutionally defective, and, further, that the defect is incurable. 


Section 3 as it reads now and as it would stand after amendment 
by the committee, is the heart of the bill, and reads as follows: 


“Sec. 3. Every country grain dealer, terminal grain 
dealer, and subterminal grain dealer, as defined in section 1 
of this act, shall in the taxing district where he maintains an 
established place of business, list and return the average in- 
vested capital, as defined in section 1 of this act, used in such 
business and at such place of business, at the same time that 
he lists and returns his real estate and other tangible prop- 
erty, except grain, for the preceding tax year. Such average 
invested capital shall be conclusively presumed to include 
and represent the amount of grain owned by each grain dealer 
at the time of making the return, and shall be taxed at the 
same rate as tangible property and this shall be in lieu of all 
other taxes on said grain in the hands of said dealer.” 


What is proposed, in effect, is an exemption from assessment, and 
therefore from taxation, of certain tangible personal property: Grain, 
as that word is defined in subsection (1) of Section 1. This is in viola- 
tion of Section 2 of Article 8 of the Constitution which provides in 
part: “No property shall be exempt from taxation except as provided 
in this section.” There is no provision in this section for the exemption 
of grain when it is the property of private persons. 


This bill attempts to do what L. B. 480 attempts to do in part: to 
grant an exemption of tangible property from taxation. 


In our opinion of January 28, 1949 to Senator Prohs, wherein we 
stated the general principals and constitutional grounds upon which 
that bill founders, and in our supplementary opinion of March 3, 1949 
(letter) wherein we stated that the bill could not be made over so as 
to be constitutional, we delineated, at length, the reasons why L. B. 
480 is unconstitutional, which reasons apply equally to L. B. 517. 


To lay bare the constitutional conflict, which the bill engenders, 
we are forced to analyze the problem in considerable detail, as follows: 


All tangible property must be assessed by valuation, uniformly 
and proportionately, because the constitution so commands. Capital, 
as defined in the bill, is either a mixture of tangible and intangible 
property, or it must consist wholly of tangible or wholly of intangibi- 
property. There are no other alternatives. 
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If the constitutional command is to be observed, as it must be, 
then in the case where capital consists wholly of tangible property, 
the capital must be assessed by valuation, precisely as is all other 
tangible property. Homan v. Board of Equalization, 141 Neb. 400, 3 
N. W. 2d 650. If the case be that capital consists wholly of intangible 
property, then that capital may be taxed as intangible property, i.e., 
at such rate as the Legislature chooses to fix, since the Constitution so 
permits. Moeller, McPherrin & Judd vy. Smith, 127 Neb. 424, 255 
N. W. 551; International Harvester Co. v. County of Douglas, 146 Neb. 
555, 20 N. W. 2d 620. If the case be that capital is a mixture of 
tangible and intangible property, then so much of the capital as is 
tangible property must be assessed by valuation, uniformly and pro- 
portionately, precisely as all other tangible property, and the balance 
of the capital, intangible property, may be taxed at such rate as the 
Legislature chooses to fix. Central Granaries Co. v. Lancaster County, 
77 Neb. 319, 113 N. W. 199. 


The Legislature, by defining a mixture of tangible and intangible 
property as “capital”, cannot accomplish a transmutation of tangible 
property which is a real, objective physical thing capable of being 
weighed, counted or measured. 


The Constitution says, “things” (tangible property) shall be taxed 
by valuation, uniformly and proportionately; L. B. 517 says, “things” 
(tangible property) shall not be taxed by valuation, uniformly and 
proportionately, but that “capital” shall be taxed by valuation, as 
though it were tangible property. 


If the bill stopped at this point, then we should merely be juggling 
words—“capital” for “tangible property”. The bill goes on to state 
that in taxing the capital it shall be conclusively presumed that the 
tangible property, grain, a constituent of the capital, has been taxed. 
The Constitution says that tangible property shall be taxed, not that 
it shall be presumed to have been taxed. 


But the bill goes even further, and provides that the capital of 
grain dealers, a special group of persons among the whole class of 
persons who possess capital, shall not be assessed by valuation, uni- 
formly and proportionately, on March 10, assessment day, which is the 
case with all other persons in the same class, but that the capital of 
grain dealers, alone, shall be fixed by striking an average of 36 or 360 
periodical valuations, during a whole year. All other tangible prop- 
erty, of all other persons in the state, is valued on assessment day 
only. 

These privileges are so obviously given in violation of Section 18, 
Article 3 of the Constitution that it is sufficient to cite cases which 
condemn the granting of such privileges. Plattsmouth v. Neb. Tel. 
Co., 80 Neb. 460, 114 N. W. 588; Ernesti v. City of Grand Island, 125 
Neb. 688, 251 N. W. 899; Webber v. City of Scottsbluff, 141 Neb. 363. 
3.N. W. 2d 635. 


A grain dealer, like any other person who possesses capital, is in 
business to earn money, and thus he cannot be distinguished from 
dealers in other kinds of tangible property, e. g., livestock feeders, who 
likewise possess capital and are in business to earn money. 


To demonstrate that a violation of Sections 1 and 2 of Article 8 
of the Constitution is entailed we resort, as did the court in Central 
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Granaries Co. v. Lancaster County, supra, to a simple case illustra- 
tion: A, B and C each own five thousand bushels of grain, valued on 
March 10 at $1.00 per bushel. Assume the state levy to be five mills 
(five dollars per one thousand dollars), the yield from the tax on the 
grain in the hands of A, B and C would be $75.00. D, a grain dealer, 
has an average capital of $15,000, and the yield of the tax on that 
capital, under the bill, likewise would be $75.00. 


But on March 9, D purchases the grain of A, B and C, who, on 
March 10, each report $5,000 in cash. The yield of the tax on this 
cash ($2.50 per $1,000) is $37.50. The yield from the tax on D’s capital 
still remains at $75.00. 


By this transaction, a transmutation of grain (tangible property) 
into “capital”, the state (as do all other political subdivisions) looses 
25% of the tax yield. The loss occurs, simply and clearly, because D's 
capital is not assessed at its value, as a mixture of tangible and in- 
tangible property, on March 10, but, as a result of the striking of an 
average of 36 or 360 periodic valuations during a whole year, it is 
assessed at a value which is an amount of dollars used in a way of 
doing business. 


What results, in the economics of taxation, is that a portion of the 
tax is elided, that is to say, that the tax disappears. However, in 
contemplation of law, what results is a partial exemption from assess- 
ment, and therefore from taxation, of a portion of the grain (tangible 
property) or a portion of the capital, which is a mixture of tangible and 
intangible property. 


At this point the conclusive presumption referred to above, neces- 
sarily is brought to bear on the matter, and the bill declares that, as 
between the two alternatives, it shall be conclusively presumed that 
it is the case that the grain has been assessed and taxed. The com- 
mand of the Constitution that all tangible property shall be assessed 
and taxed, unless it is exempt as provided in Sec. 2 of Art. 8, is not, 
and cannot, be observed where the Legislature has declared that a con- 
clusive presumption shall foreclose an inquiry into the question 
whether the tangible property has been assessed and taxed. A Legis- 
lature cannot take from the judiciary, nor from the executive, the 
power to determine whether, in fact and in law, a constitutional com- 
mand given by the people has been observed. Cf., Cox v. State, 134 
Neb. 751, 279 N. W- 482, citing 11 Am. Jur. 687, Sec. 69; State, ex rel. 
Ralston v. Turner, 141 Neb. 556, 4 N. W. 2d 302, 144 A. L. R. 138. 


A constitutional command cannot be disobeyed indirectly by the 
creation of a statutory presumption any more than it can be violated 
by direct enactment. Larson v. Dickey, 39 Neb. 463, 58 N. W. 167, holds 
that the Constitution has not committed to the Legislature the power 
to determine conclusively what facts are jurisdictional or vital to the 
exercise of the power of taxation; that such determination belongs to 
the judiciary. 


The case of Richards v. Harlan County, 79 Neb. 665, 113 N. W. 
194, illustrates vividly that a grain dealer, by using surplus and profits 
(or even borrowed money, for the occasion), may and can have on 
hand, on assessment day, grain in an amount which, when assessed 
at market value, has a value, measured in dollars, far in excess of the 
value of his average capital which is likewise measured in dollars. 


—135— 


Of course, it can be demonstrated mathematically, by varying the 
amount of D’s capital in the foregoing illustration, that a greater or a 
lesser or no loss of revenue may result. As the court points out, how- 
ever, in the Central Granaries Co. case, supra, D’s average capital need 
not stand, and does not, in any specific and necessary relation to the 
quantity and value of the grain he has on hand on assessment day. 


What is accomplished by the bill is an assessment on March 10, at 
the mill levy rate for tangible property, in the case of grain dealers, 
of a specific average number of dollars; while in the case of all other 
persons there is an assessment of specific tangible property, the value 
of which is measured by its worth in dollars on assessment day. 


In the one case the amount of assessed dollars bears no necessary 
and specific relation to the worth in dollars of the tangible property 
which the grain dealer owns on assessment day; in the other case, the 
amount of assessed dollars does bear a necessary and specific (an 
equal) relation to the worth of the tangible property on assessment 
day. 


The bill says, dollars (capital) shall be taxed; the Constitution says, 
tangible property shall be taxed. To do the former is to exempt the 
latter, either in whole or in part, in violation of the constitutional com- 
mand. 


With the general merits of the elision theory of taxation, as it is 
embodied in this bill, the Legislature has no concern. The Constitu- 
tion forbids the adoption of the elision theory of taxation in respect 
of tangible property, and does affirm in respect of tangible property, 
rightly or wrongly, the validity of the generalization that “the taxation 
of property is the taxation of the property owner”. 


In short, the grain must be taxed in the hands of the person who 
is the owner thereof on assessment day. We attach hereto, for study, 
copies of our opinions of January 28, 1949 and March 3, 1949, and we 
affirm that the grounds set forth in those opinions are applicable to, 
and controlling in, the case of L. B. 517 which, in our opinion, is plainly 
and palpably unconstitutional. That it may be a valid law in other 
states is quite beside the point, in view of Sections 1 and 2 of Article 
8 of the Nebraska Constitution. 


March 7, 1949 
COUNTY MAIL ROUTE ROADS 
Rental of Equipment for Maintenance Purposes 
Mr. P. J. Barrett, County Attorney, Greeley: 
We have your request for an opinion in which you say: 


“The County has road machinery owned and purchased 
from other funds than the Mail Route Fund. Also some on 
rental basis, which rental is charged to the County directly. 


“The question which the Commissioners would like to 
have answered, is, Can the Commissioners charge the Mail 
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Route Fund with the use of county machinery, this money 
then to be placed in other funds and used in other road funds: 
since the machinery and equipment has been purchased from 
other funds and rentals on the machinery that is under rental 
agreements are paid from other funds?” 


Section 17 of L. B. 195, 60th Legislative Session, which now ap- 
pears as Section 39-1007, R. S. Supp. 1947, construed with the other 
provisions of the act in our opinion indicates that the rental of equip- 
ment for use on the improvement of mail route roads was within the 
contemplation of the Legislature in enacting the bill. 


In an opinion dated December 3, 1947, p. 355, Report of the 
Attorney General 1947-1948, this office said: 


“Although L. B. 195 does not prohibit the purchase of road 
machinery and equipment with money taken out of the special 
mail route road fund, the use of machinery and equipment so 
purchased on roads other than mail route roads would be a 
clear violation of the terms of Sec. 8. Similarly, the use of 
road machinery and equipment purchased out of the eighty 
per cent of the fund subject to the order of improvement pre- 
scribed by Sec. 6 would also be restricted by the terms of 
Sec. 6. 


“Probably the most practical solution to this problem is 
to purchase road machinery and equipment entirely out of 
other funds, or to prorate the cost between different funds so 
that the special mail road fund will contribute only its pro- 
portionate share.” 


Since your county has already purchased machinery and equip- 
ment for road maintenance and improvement and the intent of the 
Legislature as manifest in Sec. 7 by the use of the words “equipment 
rental and supplies furnished directly by the county” seems clear, 
we think there is ample authority for your county to charge a rental 
against the special mail route road fund for the use of county ma- 
chinery and equipment on mail route roads. The rentals so paid may 
then be utilized by the county on other road projects. 


March 8, 1949 
LEGISLATIVE ACTS 


Constitutionality of L. B. 415, 1949 Session, Mass Picketing—Power 
of Legislature to Repeal Act Approved by Referendum 


Hon. Karl E. Vogel, State Senator, State House, Lincoln: 


You ask our opinion with reference to the constitutionality of 
L. B. 415 which is an act relating to mass picketing and which also 
provides for the repeal of Section 28-813, Revised Statutes of Nebraska, 
1943. 


In our opinion the definition of mass picketing as set forth in 
Section 2 of said act is constitutional as construed by the Supreme 
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Court of the United States and, in fact, is a limitation upon our present 
law. 


Section 28-813, Revised Statutes of Nebraska, was enacted by the 
1921 Legislature and later submitted by referendum to the people of 
the state who upheld the act by a vote of 186,101 to 140,419. This fact, 
therefore, raises the additional question of whether the Nebraska 
State Legislature may repeal an act submitted to the people by referen- 
dum. On this question, the authorities are divided (See Annotation, 
97 A. L. R. 1046). The exact question has never been passed upon 
by the Supreme Court of our state. However, in Schreifer v. Auburn, 
110 Neb. 179, 193 N. W. 350, our court held that a statute providing 
that the mayor and city council shall have no power to enact a law 
which shall in any manner alter, modify, impair, or render nugatory 
ordinances which have been enacted by direction of the voters of such 
city, had reference solely to ordinances enacted by direction of the 
voters, and not to ordinances enacted by the mayor and city council 
and referred to the voters for their approval or rejection. 


In view of the aforementioned decision of the Supreme Court of 
our state, it is our opinion that the State Legislature has the authority 
to repeal an act which has been submitted to the voters of the state 
by referendum and received their approval and that, therefore, L. B. 
415 is constitutional in all respects. 


March 9, 1949 
MOTOR VEHICLE LICENSES AND REGISTRATION 


Maintenance of Prison Inmates Engaged in Manufacture of 
Motor Vehicle License Plates 


F. H. Klietsch, Director, Department of Roads and Irrigation, State 
Capitol Building, Lincoln: 


We have your request for an opinion in the following words: 


“Under section 83-122, 1943 Statutes, it is provided that 
the Board of Control shall manufacture in the State Peniten- 
tiary or in the State Reformatory for male prisoners as the 
Board of Control may direct the making of motor vehicle 
license plates. 


“Section 83-123, 1943 Statutes, provides that out of the 
funds appropriated for road maintenance and supervision, the 
Department of Roads and Irrigation shall pay each year to the 
Board of Control the actual cost of manufacturing number 
plates, markers and signs and that such board shall deter- 
mine the cost each year and shall include therein a reasonable 
depreciation of the machinery and equipment used in the 
manufacture as well as the expense for labor, material and 
supplies. 


“In the billing for the manufacture of the 1948 license 
plates, this Department was billed for $65,358.42 which in- 
cludes the cost of the material, depreciation, labor costs and 
expense. In addition, we are also billed for 7,090% days in 
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the amount of $17,088.10 for the maintenance of inmates em- 
ployed at the plate factory ending December 31, 1948. 


“We would therefore request your opinion as to whether 
or not this Department should reimburse the Board of Control 
in the amount of $17,088.10 for the maintenance of inmates 
employed at the plate factory.” 


We have carefully examined the statute under which the account- 
ability of the Department of Roads and Irrigation to the Board of 
Control for expense in connection with the manufacture of license 
plates was established and the statute reads as follows: 


“All number plates issued to registrants of motor vehicles, 
motorcycles, trucks and trailers, and all road markers and 
signs required by the Department of Roads and Irrigation of 
this state, shall be manufactured in the State Penitentiary or 
in the State Reformatory for male Prisoners, as the Board of 
Control may direct. The board shall decide in which of the 
institutions the plates, markers and signs shall be manu- 
factured, shall purchase and install the machinery, equipment 
and material necessary for their manufacture, and shall en- 
gage the competent employees necessary to direct and super- 
vise the manufacture of the number plates, markers and 
signs.” Section 83-122. 


“Out of the fund appropriated for road maintenance and 
supervision, the Department of Roads and Irrigation shall pay 
each year the Board of Control the actual cost of manufactur- 
ing number plates, markers and signs. The board shall deter- 
mine the cost each year, and shall include therein a reasonable 
depreciation of the machinery and equipment used in the 
manufacture, as well as the expense for labor, material and 
supplies. Warrants for the amount shall be drawn by the 
Auditor of Public Accounts on the road maintenance and 
supervision fund, in favor of the board. Upon presentation 
of the warrants the State Treasurer shall pay them to the 
board.” (Emphasis supplied.) Section 83-123. 


It is impossible to say definitely whether the “expense for labor” 
was meant to apply only to the expense for supervisory labor or for 
all labor but it is our opinion that because of the use of the broad 
and unlimited term “labor”, the more appropriate interpretation would 
be to find in the act the intention that the actual cost of labor utilized 
in connection with the manufacture of these plates should be a charge 
against the Department of Roads and Irrigation and that the cost of 
maintaining the penitentiary or the reformatory should be lessened by 
this more intelligent and efficient use of prisoners’ efforts. 


It is our opinion that the determination of the cost by the Board 
of Control if not arbitrary or palpably wrong should control in the 
matter. If the costs for the maintenance of prisoners for such days 
as they were used in this work is correctly computed, the amount of 
such maintenance is properly an “expense for labor’ within the 
meaning of the act. 


Another section of the statute throws some light upon this matter, 
that being Section 83-460, which reads as follows: 
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“The Board of Control shall engage in any trade or busi- 
ness, including manufacturing and farming, in the state re- 
formatory as they may deem to be for the best interests of 
the state, and for the advancement, reformation and instruc- 
tion of the prisoners in useful trades. The products of the 
state reformatory shall be sold at not less than the fair market 
price. Such products shall, so far as possible, be used as 
supplies for state, county, municipal, school or other public 
use, and the reformatory shall collect or be credited with their 
fair market price.” 


This general statute indicates that in exchange of products be- 
tween the reformatory and state institutions the fair market value of 
the product furnished should be considered. Certainly the fair market 
value of license plates furnished from any private contractor would 
include labor charges at least in the amount necessary for mainten- 
ance of the laboring men and therefore in reformatory manufacture it 
seems proper to include at least this maintenance. 


It is therefore our opinion that upon presentation of warrants in 
the proper amount, upon the road maintenance and supervision fund 
the state treasurer would be required to pay them to the Board of 
Control. 


March 10, 1949 
COUNTY SHERIFF 


Duty to Lodge in County Jail Prisoners Taken by Members 
of Nebraska Safety Patrol 


Mr. James R. Kelly, Custer County Attorney, Broken Bow: 
We have your request for an opinion in which you say: 


“The Nebraska Safety Patrol for the State of Nebraska, 
located in Custer County at Broken Bow, has requested that 
I obtain an opinion as to the authority of the County Sheriff 
to refuse to permit the State Patrol to use the facilities of the 
County Jail.” 


The chief officer of the Nebraska Safety Patrol is the superintend- 
ent of law enforcement and public safety in this state. Sec. 60-431, 
R. S. 1943. The definition of “superintendent” is given in Sec. 60-40i, 
R. S. 1943, as meaning: 


‘* * = the superintendent of law enforcement and public 
safety, who may be known and designated as state sheriff, 
appointed by and responsible to the Governor, who is charged 
with the administration and enforcement of the laws pertain- 
ing to the Nebraska safety patrol and, under the direction of 
the Governor, is further charged with the duty and respon- 
sibility of enforcing the laws of the state relating to felonies, 
as provided in section 84-106, and with the enforcement of 
laws pertaining to criminal investigation, criminal identifica- 
tion, and radio communication. * * *” 
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Sec. 84-106, R. S. 1943, provides for the appointment of deputy 
state sheriffs and requires them to take an oath and qualify by filing 
a bond. We may state that as a matter of fact all officers and patrol- 
men of the Safety Patrol are qualified deputy state sheriffs. This 
section further provides: 


“* * * The superintendent (state sheriff) and his assistants 
(deputy state sheriffs) shall have the same powers in each 
of the several counties of the state as the sheriffs have in 
their respective counties, insofar as the enforcement of the 
criminal law is concerned; * * *.” 


Sec. 60-435, R. S. 1943, provides in part: 


“The superintendent and all members of the Nebraska 
safety patrol and all other peace officers mentioned in section 
39-7,124 shall have power * * * (2) to make arrests upon view 
and without warrant for any violation committed in their 
presence of any of the provisions of this act, or of any other 
law regulating the operation of vehicles or the use of the 
highways or of the laws of the state relating to felonies, if 


and when designated or called upon to do as provided by law; 
ara 


Sec. 29-1001, R. R. S. 1948, provides as follows: 


“Whenever it shall be lawful and necessary to confine any 
prisoner in custody previous to conviction upon a criminal 
accusation, or in custody for contempt or alleged contempt of 
court, or upon an attachment by order of a court or judge, or 
otherwise in lawful custody, or upon conviction for any offense, 
the officer or person having him in such custody may convey 
him to and confine him in the jail of any county in this state, 
or other secure and convenient place of confinement in this 
state, to be procured by such officer or person having such 
prisoner in custody.” 


From a consideration of the above statutes it seems clear that a 
member of the Nebraska Safety Patrol, having lawful custody of a 
prisoner, may lodge him in any county jail in the state as the occasion 
requires, and it is the duty of the sheriff of any county to receive and 
safely keep in the jail of his county such prisoner. 


March 10, 1949 
ROADS 
Abolishment of County Road Districts and Office of Road Overseer 
Lloyd L. Pospishil, County Attorney, Schuyler: 


You ask whether any special procedure need be followed by a 
county board which elects to exercise the power granted by Section 
39-211, R. S. 19438, to abolish road districts and the office of road over- 
seer; what disposition may be made thereafter of the district road 
funds in a county operating under the commissioner system; and 
whether any claim for compensation may be asserted thereafter by an 
overseer whose office has been abolished. 
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It is settled by Dinsmore v. State, 61 Neb. 418, 85 N. W. 445, that 
the Legislature has the power to abolish any office which it has created. 
The statute pronounces, in effect, a judgment of the Legislature that 
road districts and the office of road overseer shall be abolished, and 
leaves it to a county board to determine merely the time, if ever, when 
the event shall happen. 


When an office is abolished, all rights, powers, duties and privileges 
incident thereto cease. Hence, no claims may be allowed to pay com- 
pensation for the performance of the duties of an office which no 
longer exists; and the office will cease to exist when the board so 
determines. There is no unexpired term of a non-existent office. 


We think it is sufficient, in respect of the disposition of the money 
in district road funds, that the county board exhaust the money therein 
by allowance of claims against such funds, which claims may be for 
any work, materials or services connected with roads in the commis- 
sioner district of which such road district was formerly a part; pro- 
vided, however, that so much of the money in such district funds as 
may have been derived from a levy of taxes authorized by Sections 
39-242 or 39-211.01, R. S. Supp. 1947, may not be used save for main- 
tenance and improvement of roads within such former road district. 
In all other respects we adhere to our opinion at page 135, Report of 
Attorney General, 1943-44. 


The statute prescribes no legal condition precedent which must be 
satisfied—no notice, hearing, nor showing of any reason or ground for 
determination to abolish road districts and the office of road overseer. 


Hence, it is our opinion that it is sufficient if the minutes of a 
board meeting, properly and regularly held, reflect the taking of such 
action. No recital nor resolution is required. A simple motion by one 
commissioner, seconded by another and duly carried by a majority of 
the board, is sufficient to support the exercise of the power. 


March 10, 1949 
TAXATION 


Constitutionality of L, B. 300, 1949 Session, Imposition and 
Collection of State Income Tax 


Senator Lester H. Anderson, Legislative Chamber, State House, Lincoln: 


We have your recent inquiry concerning the constitutionality of 
L. B. 300 which provides for the imposition and collection of a state 
income tax. 


The authority to tax is found in Art. VIII, Sec. 1, Constitution of 
Nebraska, which provides as follows: 


“The necessary revenue of the state and its governmental 
subdivisions shall be raised by taxation in such manner as 
the Legislature may direct; but taxes shall be levied by valua- 
tion uniformly and proportionately upon all tangible property 
and franchises, and taxes uniform as to class may be levied 
by valuation upon all other property. Taxes, other than prop- 
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erty taxes, may be authorized by law. Existing revenue laws 
shall continue in effect until changed by the Legislature.” 
(Emphasis supplied.) 


Our Supreme Court has considered this provision of our Constitu- 
tion in numerous cases holding that the enumeration of subjects of 
taxation was not exclusive for the Legislature had power to levy an 
inheritance tax. In re Estate of Sanford, 90 Neb. 410, 133 N. W. 870. 
It also upheld an excise tax on a foreign insurance company on the 
privilege of doing business in this state, State v. General American 
Life Ins. Co., 132 Neb. 520, 272 N. W. 555; the gas tax as an excise tax, 
Pantorium v. McLaughlin, 116 Neb. 61, 215 N. W. 798; and oil inspection 
fees, State v. Standard Oil Co., 100 Neb. 826, 161 N. W. 537. 


We are informed that the provisions of L. B. 300 are modeled after 
the income tax statute of Kansas, Sec. 79-3201 to 79-3245, G. S. Kansas 
1935, and that law has been upheld by the Kansas Supreme Court in 
In re Morton Salt Co., 95 P. 2d 335 (Kans.); Natural Gas Pipe Line Co. 
v. State Commission of R. & T., 125 P. 2d 397 (Kans.). The Kansas 
law also contains a sliding or graduated scale of tax proportioned to 
the amount of income and the Kansas court did not find this to be 
objectionable, although the precise question was not raised in the 
cited cases. 


We think the underscored provision of our Constitution is broad 
enough to authorize the Legislature to levy a tax on incomes in view 
of the holdings of our court in the cited cases. 


March 12, 1949 
MILEAGE 
Traveling Expenses of Sheriff in Transporting Prisoners 
Charles R. Shopp, County Attorney, Imperial: 


You ask our opinion upon the following dispute that has arisen 
between your county board and your sheriff: 


“1. The sheriff with a warrant for forgery brought back 
a man from Galveston, Texas, who had waived extradition, 
and presented his bill for 8c a mile each way on the trip. The 
man brought back has been sentenced to the reformatory for 
men at Lincoln. The mileage was shown on sheriff’s return 
on warrant in the usual manner. 


“2. The sheriff took two prisoners to the penitentiary 
by train and presented his bill at the rate of 8c per mile for 
the mileage each way. The prisoners were taken at the same 
time. The above charge was merely made for the trip and 
not for each prisoner separately.” 


Relative to the extradition matter it is our opinion that Section 
29-724 of the Revised Statutes of Nebraska for 1943, governs the situa- 
tion. This statute provides as follows: 


“When the punishment of the crime shall be confinement 
of the criminal in the penitentiary, the expenses shall be paid 
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out of the State Treasury on certificate of the Governor and 
warrant of the Auditor of Public Accounts. In all other cases 
they shall be paid out of the county treasury in the county 
wherein the crime is alleged to have been committed. The 
expenses shall be the fees paid to the officers of the state on 
whose Governor the requisition is made, and not exceeding 
five cents per mile for all necessary travel in returning such 
prisoner, together with such additional expenses for sub- 
sistence in making such return.” 


Therefore, the sheriff would not be entitled to .08¢ a mile but in- 
stead would be entitled to his actual transportation expenses but not 
exceeding .05c per mile. If the actual expense was less than .05¢c per 
mile that would be all that could be allowed. 


Also where the punishment of the crime shall be confinement of 
the criminal in the penitentiary, the expenses are not to be paid by 
the county but are to be paid by the state and it is the practice in 
such cases for the sheriff to file a claim with the Sundry Claims Board, 
where the matter, if allowed, will be eventually paid by the state. 


In addition to the traveling expense he is entitled to additional ex- 
penses for subsistence, in other words, for board and room. 


With respect to the question raised with reference to transporting 
prisoners to the penitentiary, it is our opinion that Section 83-424 of 
the 1947 Supp. of the Revised Statutes of Nebraska for 1947, is con- 
trolling. This provides in part that for transporting convicts to the 
penitentiary, the sheriff shall be allowed $3.00 per day for time ac- 
tually necessary in conveying a prisoner to the penitentiary and return 
and that the county board shall allow the actual and necessary travel- 
ing expenses in going and coming. Under this statute the only situation 
where mileage is allowed at the rate of .08c per mile is where the trip 
is made by automobile. In other words, the sheriff would not be en- 
titled to .08c a mile if the trip was made by train but he would be paid 
on the basis of the actual train fare plus his actual and necessary ex- 
pense for board and room and $3.00 per day for the time necessary to 
convey the prisoner to the penitentiary and return. 


March 12, 1949 
ASSISTANCE—COUNTY AND STATE 


Five-Mill Constitutional Limitation for County Assistance; Power 
of Legislature to Compel Counties to Levy Tax 


Hon. Arthur Carmody, State Senator, State House, Lincoln: 


You request our opinion as to whether or not the contemplated 
legislation to authorize counties to impose an additional one-mill levy 
for assistance purposes would be subject to the five-mill constitutional 
limitation. 


It is our opinion that such legislation would be subject to the 
constitutional five-mill limitation which is found in Section 5, Article 
VIII of the Constitution of Nebraska. 
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You further inquire if the state can compel the counties to make 
such levy. 


A county, even though a body politic and corporate, is a creature 
of statute and has only such powers as the Legislature has conferred 
upon it. Lindburg v. Bennett, 117 Neb. 66 (77), 219 N. W. 851. It is 
purely a governmental agency of the state. State, ex rel. City of 
Omaha v. Board of County Commissioners, 109 Neb. 35, 189 N. W. 639. 
In State v. Cheyenne County, 127 Neb. 619, 256 N. W. 67, our Supreme 
Court held that the taxing power vested in the Legislature is without 
limit, except as may be prescribed by the Constitution itself. 


In view of the foregoing authorities, we are of the opinion that 
the Legislature has power to compel the counties to impose such one- 
mill levy provided such levy does not force the county to exceed the 
constitutional five-mill limitation, and provided it conforms to other 
constitutional requirements. Because of the wide variance in the 
financial conditions of the several counties, however, such legislation 
might not be feasible as it would probably force some counties to 
curtail other necessary expenditures in order not to exceed the five- 
mill limitation. 


You further inquire if the Legislature may make a state-wide levy 
for this purpose and allocate it back to the several counties on the 
basis of the assessed valuations of their property. It is our opinion 
that such action by the Legislature would not conflict with any con- 
stitutional provision and we are not aware of any legal objection to it. 
However, it would be well to clear with the federal assistance authori- 
ties to ascertain if such method of allocating these funds is in harmony 
with the federal laws and regulations in order that the allocation of 
federal funds to this state may not be jeopardized. 


March 15, 1949 
RAILROADS 


Constitutionality of L. B. 330, 1949 Session, Reauiring Railroads 
to Offer Usable Salvage Material for Sale Before Destroying 


Senator George C. Weborg, Legislative Chamber, State House, Lincoln: 


You ask whether L. B. 330 is open to objection on constitutional 
grounds. The bill consists of two sections, Sec. 2 providing for a 
penalty, and Sec. 1 reads as follows: 


“No railroad company operating in this state shall burn 
or otherwise destroy any usable salvage material without first 
offering the same at either a public or private sale.” 


Laying to one side the question whether the language “usable 
salvage material” and the absence of procedural conditions do not 
make the act so vague, indefinite and uncertain as to render it un- 
enforceable, we consider whether the general principle is not violated 
that railroads may be placed in a class by themselves only for legiti- 
mate legislative purposes having to do with their character as car- 
riers, highways and dangerous instrumentalities. 
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We think that it is, and that the bill runs afoul of the Constitution 
for the reason that “The rights of every individual must stand or fall 
by the same general law that governs every member of the body 
politic in the land, under similar circumstances, and therefore a partial 
law which proposes to affect or destroy the rights of particular persons, 
or a particular class of persons, is not the law of the land.” Atchison & 
Nebraska R. R. Co. v. Baty, 6 Neb. 37. Cf., Low v. Rees Printing Co., 
41 Neb. 127, 59 N. W. 362, and State v. Ruback, 135 Neb. 335, 281 N. W. 
607. 


Railroad companies may be required, without denial of equal 
protection of the laws, to do or to refrain from doing innumerable 
things. See 16 C. J. S. 1037, Sec. 518. But it is not enough to support 
an act the object of which is to regulate the exercise of a right to dis- 
pose of private property that it applies only to railroad companies 
where it is not possible to demonstrate that the exercise of that right 
by railroad companies stands in any peculiar relationship to the public 
safety, health and welfare, or that its exercise is reasonably and neces- 
sarily connected with a railroad company in its special status as a 
carrier, a highway or as a dangerous instrumentality. Cf., State, ex 
rel. Nebraska State Railway Commission v. Missouri P. R. Co., 100 
Neb. 700, 161 N. W. 270. 


March 15, 1949 
TAXATION 
Constitutionality of Statutes Creating County Tax Appraisal Board 


Senator William A. Metzger, Legislative Chamber, State House, 
Lincoln: 


We have yours of recent date requesting an opinion concern- 
ing the constitutionality of the statutes creating a tax appraisal board 
in counties of over two hundred thousand population. These statutes 
were contained in L. B. 92 and appear as Chap. 255, Laws of 1947, and 
now appear as Secs. 77-2501 to 77-2510, R. S .Supp. 1947, and provide 
generally as to membership of the board, its powers and duties with 
respect to the classification and valuation of property for the purposes 
of taxation. 


We do not find that the powers and duties of the board conflict in 
any way with the county assessor or the county board of equalization, 
nor does it usurp any of the powers or duties of those taxing authori- 
ties. The board’s findings are advisory only and may be used by the 
taxing authorities as evidence in assessing taxes. 


The general rule is said to be: 


“* * * The legislature may, without violating constitu- 
tional guaranties against unreasonable searches and seizures, 
provide for compulsory examination of records of the tax- 
payers for purposes of determining accuracy of tax returns 
and preventing, detecting, and punishing frauds in connection 
therewith. * * *” 51 Am. Jur. 632, 


See, also, Gange Lumber Co. v. Henneford, 53 P. 2d 743 (Wash.). 
—146— 


We find nothing in the act which offends against the Constitution. 
You further ask: 


“Evidence submitted by the members of the Tax Ap- 
praisal Board at the public hearing before the Committee on 
Revenue on March 8 in support of L. B. 424 was to the effect 
that in performance of their duties for appraisal of real and 
personal property they fixed the value thereof at 70% of the 
market or actual value of the property for purpose of their 
tabulation, classification, and appraisal of property. 


“Is this procedure legal? If not, in what respects is it 
illegal?” 


The findings of the board may be used as evidence by the county 
assessor or by the county board of equalization the same as any 
other competent evidence as to the value of the property involved. 
While Sec. 77-201, R. S. 1943, provides 


“All property in this state, not expressly exempt there- 
from, shall be subject to taxation, and shall be valued and 
assessed at its actual value.”, 


it is referring only to the officers empowered to assess and collect 
taxes and does not refer to the tax appraisal board because the value 
it places upon the property is not necessarily the value upon which 
the tax is computed. That value is still to be determined by the 
‘county assessor or county board of equalization. Hence we cannot 
say that the action of the Douglas County Board is illegal. 


March 17, 1949 
TAXATION 


Personal Property of Individuals Located Within Boundaries of 
Federal Ordnance Plant, Availability for Taxation by State 


Hon, O. H. Person, State Senator, State House, Lincoln: 


We have your request for an opinion as to the availability for 
taxation of personal property of individuals which is situated within 
the boundaries of the United States Ordnance Plant in Saunders 
County. 


This land was purchased by the United States during 1941 and 
1942 under the provisions of Art. I, Sec. 8, U. S. Constitution which 
provides in substance that the Congress shall have power to exercise 
exclusive legislation in all cases and over all places purchased by the 
consent of the State Legislature for the erection of forts, magazines, 
arsenals, dockyards and other needful buildings. The Legislature of 
this state gave a general consent to such purchases in 1883 which 
now appears as Sec. 72-601, R. S. 1943. 


On October 9, 1940, the Congress passed Public Act No. 825 (54 
Stat. at Large 1083; 34 U. S. C. A. 520) which in substance provides 
that the head of any department or independent agency of the govern- 
ment may, when he deems it desirable, accept exclusive jurisdiction 
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over land under his immediate jurisdiction, custody or control, ceded 
by a state and acquired by the government by filing a notice of such 
acceptance with the governor of the state, and that without such 
acceptance it would be conclusively presumed that no such juris- 
diction had been acquired by the government. 


On October 31, 1942, Secretary of War Stimson in a formal 
notice to the Governor accepted exclusive jurisdiction of the lands 
constituting the Ordnance Plant. 


This question was considered by the Supreme Court of the 
United States in Surplus Trading Co. v. Cook, 281 U. S. 647, in which 
‘case it appeared that Camp Pike Military Reservation was acquired 
‘by the United States under the same constitutional provisions and 
state legislative consent as we have in our problems. The county 
sought to compel the payment of taxes levied against personal prop- 
erty of an individual in no way connected with Camp Pike but which 
property was situated on the reservation. The Supreme Court held: 


“Private personal property located within an Army camp, 
the lands for which were acquired by the United States with 
the consent of the legislature of the state in which such lands 
are situated, cannot be subjected to state taxation, in view of 
the provisions of article 1, Sec. 8, cl. 17, of the Constitution, 
giving Congress exclusive legislative authority over places so 
acquired.” 


We are not unmindful of the case of Cherry County v. Thacher, 
32 Neb. 350, 49 N. W. 351, in which the Supreme Court of this state 
arrives at a contrary conclusion but that case was decided in 1891 
which was prior to the enactment of the Congress requiring acceptance 
of exclusive jurisdiction of such lands by the federal government and 
in any event the decision of the Supreme Court of the United States 
would be controlling in this situation. 


We think it clear from the foregoing that as long as the acceptance 
of exclusive jurisdiction over this land by the United States Govern- 
ment remains, the personal property of individuals located within the 
boundaries of the Ordnance Plant is not taxable by the state or any 
subdivision thereof. This immunity does not inhere in the property 
itself, it arises only because of its location on this particular land. The 
moment it is removed beyond the boundaries thereof it immediately 
becomes subject to assessment and taxation. 


March 17, 1949 
ASSESSMENTS 


Taxability of Both Morigaged Grain and Money Therefrom 
in Hands of Morigagor 


Philip K. Johnson, State Tax Commissioner, State Capitol Building, 
Lincoln: 


You ask, in a case where tangible property, grain, has been mort- 
gaged prior to March 10 to a corporation chartered by Congress for 
the purpose of making loans on agricultural products and the grain is 
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assessed to the mortgagor, whether the money derived from such 
loan, likewise in the hands of the mortgagor, may also be assessed. 


The answer is yes. Union Stock Yards Bank v. Thurston County, 
65 Neb. 408, 91 N. W. 286, and International Harvester Company v. 
County of Douglas, 146 Neb. 555, 20 N. W. 2d 620. Section 77-1211, 
R. S. 1943, is not applicable to this state of facts, for the reason that 
both the tangible and the intangible property are in the state on 
assessment day. It is not material that federal law gives to the mort- 
gagor an election to treat the transaction as a sale or a mortgage, if, 
on assessment day, the owner has not exercised his right to elect. 


The objection to taxation both of the grain and the money rises 
out of recognition that liability to pay the tax rests on one person. 
It is beyond the power of the Legislature to exempt either form of 
property simply because the liability to pay the tax falls on one who 
is the owner of both forms of property. The true ground for the 
objection that taxation is double is not that a person is twice liable to 
pay a tax but rather that the same property is twice assessed in the 
same year. 177-1732, R. S. 1943. Grain and money are different 
forms of property and in this case neither form is twice assessed. 


If a man chooses to use some of his property as a pledge in order 
to obtain more property, whether or not of a different kind, he must 
anticipate that a tax will fall on the whole lot, notwithstanding that he 
may intend, some time in the future, to allow the pledged property to 
be taken by the creditor in satisfaction of the obligation to give back 
the property he received. That the right to repay and to recover full 
ownership of the pledged property, or to allow ownership of the 
pledged property to pass to the creditor in exchange for wiping out 
the obligation to repay, is at the election of the borrower is beside 
the point. 


The law says that tangible and intangible property in the state 
on assessment day and in the hands of a private person or corpora- 
tion, must be assessed and does not look to see whether some particular 
citizen has entered into a financial transaction which will make a tax 
an extra burden to be borne as a part thereof. 


Thus where a landowner mortgages his land, intending to use 
the proceeds for some purpose, and is found on assessment day with 
the money still in his possession, he is assessed on the land and the 
money, notwithstanding it may turn out, subsequently, that he will 
think better of the matter and decide to retire his mortgage rather 
than to use his money as he originally intended. 


Article 15 of Chapter 77, R. S. 1943, does not reach a case of that 
kind and we do not find any statutory provision, assuming one could 
constitutionally be enacted, which would reach the case of, and exempt 
from, assessment the proceeds of a mortgage of personal property. 


March 17, 1949 
ROADS 
Purchase of Road Machinery by Township 
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Mr. Arthur W. Kummer,, Platte County Attorney, Columbus: 


You ask whether a township may lawfully purchase machinery 
for the maintenance and improvement of roads and, if so, whether 
there be any limitation upon the amount of the money which may be 
spent for that purpose, at this or any other time of year, or any re- 
strictions as to manner or mode of making a purchase of, and paying 
for such machinery. 


We do not find from an examination of the statutes, the opinions 
of the Attorneys General, the decisions of the Nebraska Supreme 
Court or of courts of last resort in jurisdictions which have township 
organization, that there is any denial to a township of authority to 
contract for purchase of road machinery, in the absence of a statute 
precisely prescribing the conditions under which such a purchase may 
be made. 


It was not until 1883 that there was written into what is now Sec. 
23-132, R. S. 1943, any limitation upon the amount for which a county 
‘could contract. In respect to townships there was a limitation upon 
the amount, insofar as roads and bridges were concerned (see Sec. 
5350, Compiled Statutes, 1905), but that section was repealed in 1907 
leaving untouched what is now Sec. 39-406, R. S. 1943. 


If it were the case that a purchase of road machinery had to be 
justified by reference to Sec. 23-224 (8) (a), R. S. 1943, and thence to 
Sec. 23-259, R. S. Supp. 1947, still it does not appear that a limitation 
is fixed upon the amount for which a township can contract. A limita- 
tion upon the rate of levy for township purposes is not necessarily a 
limitation upon the amount of indebtedness which a township may 
incur. 


Sec. 23-259, when it is read with Sec. 23-255, R. S. 1943, estab- 
lishes a limitation upon the amount of money that a township may 
pay out, with warrants, during a fiscal year. 


Thus in the absence of any restriction, such as is provided in Sec. 
23-132 in the respect of counties, there does not appear to be any 
limitation whatsoever upon the amount of indebtedness which may 
be incurred by a township, apart from bond indebtedness. 


Sec. 23-299, R. S. 1943, takes into account all indebtedness of a 
township since it provides, in the case of discontinuance of township 
organization, that an accounting shall be had of the outstanding in- 
debtedness, and that a levy shall be made by the county board upon 
the taxable property of a former township to discharge such indebted- 
ness. 


We do find, however, that a township has been considered not to 
be a municipal corporation but simply an involuntary quasi corpora- 
tion, merely a subdivision of the state, of the lowest order, Wilson v. 
Ulysses Township, 72 Neb. 807, 101 N. W. 986, and Chicago B. & Q. R. 
Co. v. Klein, 52 Neb. 258, 71 N. W. 1069, which ‘has only such powers as 
are granted to it by the Legislature. State v. Bone Creek Township, 
109 Neb. 202, 190 N. W. 586. 


In the absence of any statute authorizing it, a township has no 
authority to issue bonds or other like securities or certificates of in- 
debtedness for the purchase of machinery nor is it expressly given the 
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power to borrow money, either by issuance of warrants or notes or by 
any other instrument for the payment of money in the future. “Any 
reasonable doubt as to the existence of such power should be resolved 
against its existence.” State, ex rel. City of O’Neill v. Marsh, 121 
Neb. 841, 238 N. W. 760. 


The township system “tends to localize, as well the appropriation 
and disbursement, as the assessment and collection of the taxes. It 
gives to every voter of the town where road and other local taxes are 
levied and collected, a direct voice in their expenditure, and in the 
designation of the objects and purposes thereof”. 


Thus, we do not doubt that at a general or special town meeting, 
Secs. 23-228 and 23-230, R. S. 1943, the electors of the township may 
authorize the purchase of machinery for maintenance and improve- 
ment of roads out of funds on hand. The only question which remains 
is whether, in taking all necessary measures and giving directions for 
the exercise of the town’s corporate powers, the electors, necessarily 
and by implication, have power to authorize the binding of the town- 
ship by the issuance of an order for the future payment of money with 
interest, in reliance wpon Sec. 23-223 (3) which provides that every 
town shall have power “to make all such contracts as may be neces- 
sary in the exercise of the powers of the town”. 


We think not. Notwithstanding said subsection (3), Sec. 23- 
224 (8) expressly provides that electors shall have the power to direct 
the raising of money by taxation. If the Legislature had intended the 
electors should have the power to raise money by other methods, then 
it would have said so. The only interest bearing instrument, other 
than bonds, which the statutes contemplate and authorize, is a war- 
rant which may only be issued within the limitations set forth in Sec. 
23-255. It is plain, that at the time of the enactment of the various 
township acts it was not contemplated that there would be any neces- 
sity for the amortization of unusual expenses in connection with pro- 
curement of expensive equipment the cost of which would have to be 
spread over a number of years. 


Sec. 5350, C. S. 1905, and Sec. 39-406, R. S. 1943, disclose that the 
Legislature was expressly providing against such a contingency, and 
although in 1907 it repealed Sec. 5350 (Originally Sec. 97, Laws of 
1879, page 145) and left Sec. 39-406 (Originally Sec. 100, Laws of 
1879, page 146) untouched, still it failed to make any affirmative pro- 
vision for amortization, by issuance of any kind of securities or certifi- 
cate of indebtedness, of unusual and heavy exipenses. It did provide 
for the issuance of bonds for specific purposes as is evidenced by 
Secs. 10-409, 10-301 to 10-305, and 39-243, R. S. 1943. Bonds cannot 
be issued under those sections for the payment of the purchase price 
of road machinery. It follows, notwithstanding the absence of any 
statutory limitation on the amount of indebtedness which may be in- 
curred by a township, that the manner and method of discharging such 
indebtedness is only by the issuance of warrants within the limitations 
prescribed by Sec. 23-255. 


We have examined cases from other jurisdictions, relative to the 
power to borrow money, and find in the decisions inconsistencies in 
rulings, arising in part not only out of differences in Constitutions and 
statutes where the power is granted, but also out of judicial insistence, 
where in the absence of express statutory authority the power to 
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borrow is held to be implied, that the amount borrowed must have 
reference to the current revenues and be limited in amount as well 
as in purpose—notwithstanding the generalizations in the texts and 
digests to the effect that townships may borrow money for this and 
that purpose. Cf. Lovejoy v. Foxcraft, 91 Me. 367, 40 A. 141, and 
Georges Tp. v. Union Trust Co. of Uniontown, 293 Pa. 364, 143 A. 10. 
We do not find any decision of the Nebraska Supreme Court which 
deals with this question and therefore we believe that the doctrine 
ennounced in State ex rel. City of O’Neill v. Marsh, supra, is con- 
rolling. 


Thus, the limitation on methods of raising money—by taxation, 
for current expenses, and by bonds, for other specified town pur- 
poses—exhausts the power of electors of the township to raise money 
for any and all town purposes. Upon well settled principles of law. 
that which the township electors cannot do cannot be done by the 
township officers who are the agents of the electors, the principal. 
Therefore, township officers have no authority to borrow money and 
to issue instruments which purport to bind the township. 


March 21, 1949 
TEACHERS’ RETIREMENT 


Effect of Passage of L. B. 162, 1949 Session on Presently 
Retired Participants 


Honorable Charles Wilson, Senate Chamber, State Capitol, Lincoln: 
IN RE: L. B. 162 
You write: 


“There is a persistent rumor that those now participating 
in the School Retirement System would be cut off if L. B. 
162 passes—that is, that they would lose even their present 
maximum of $30.00 per month as retired school employees. 


They argue this way: 


“1. LB, Section 5, Lines 10-11-12, provide a ‘service an- 
nuity for full-time school employees shall be two and one-half 
dollars per month * * * etc.’ It doesn’t provide a specific ser- 
vice annuity for those now on retirement. 


“2. According to Section 19, Article 3 of the State Con- 
stitution, those now on retirement cannot participate in any 
increase. 

“3. Section 5, LB 162, provides for repeal of original 
Section 79-2923 and that repeal cuts the present retirants out 
of any further participation, even in their present $30.00 ser- 
vice annuity.” 

You request our opinion on these matters, and also what correc- 
tions, if any, we would suggest. 

Your question refers to a proposed amendment to section 79-2923, 
R. S. Supp. 1947, which would increase the service annuity of school 
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employees from one dollar per month to two and one-half dollars per 
month. 


Section 19 of Article III of the Constitution of Nebraska, provides: 


“The Legislature shall never grant any extra compensa- 
tion to any public officer, agent or servant after the services 
have been rendered nor to any contractor after the contract 
has been entered into, nor shall the compensation of any public 
officer, including any officer whose compensation is fixed by 
the Legislature subsequent to the adoption hereof be increased 
or diminished during his term of office.” 


There is perhaps a question as to whether a school employee is 
a “public officer, agent or servant” within the meaning of this con- 
stitutional provision. In the case of Eason v. Majors, 111 Neb. 288, 196 
N. W. 133, 30 A. L. R. 1419, our court held that a teacher in a state 
normal school is a public officer and used language indicating that, in 
certain respects all school teachers must be treated as public officers. 
See also annotation in 75 A. L. R. page 1352. We think that our courts 
would probably hold that this provision applies to public school teach- 
ers in construing L. B. 162. 


If the view is taken by the courts that the benefits paid to school 
employees upon retirement constitute compensation for services, then 
clearly the increase cannot apply to school employees already retired. 
Such view has frequently been taken by the courts of other states. 
Section 40, Am. Jur. 973, Pensions, Section 17. 


In State v. Love, 89 Neb. 149, 131 N. W. 196, our Supreme Court 
held that “A fireman’s pension may be classified as part of his com- 
pensation for services rendered, or it may be said that it is paid to him 
for the purpose of stimulating all those engaged in a like public duty 
to prevent and suppress the destruction of property and the loss of 
human life incident to those confiagrations,” etc. The same logic would 
seem to apply to the Teachers Retirement Act. 


It is our opinion, therefore, that those school employees who are 
on retirement at the time the act increasing the service annuity be- 
comes eecfftive, if it is enacted, will not be permitted to participate in 
the increased service annuity benefits because such increase, as to re- 
tired employees, would violate Section 19, Article III of the Constitu- 
tion. 


You further inquire if the repeal of the original Section 79-2923, 
R. S. Supp. 1947, which is necessary if the proposed amendment is 
enacted, would terminate the present $30.00 service annuity already 
enjoyed by those school employees now retired and receiving retire- 
ment benefits. 


In the case of Lickert v. City of Omaha, 144 Neb. 75, 12 N. W. 2d 
644, our Supreme Court used language which would indicate that 
after retirement the employee has a vested right to retirement benefits 
which cannot be affected by subsquent legislation. However, that 
issue was not presented to the court for determination and the lan- 
guage used carries an inference that upon retirement a vested right 
exists, but the court does not specifically say this. There is, however, 
considerable authority that the retired employee acquires no vested 
right and his benefits may be terminated at any time. Section 40 Am. 


—153— 


Jur. 981, Pensions, Sec. 24. In the case of Dodge v. Board of Educa- 
tion of Chicago, 302 U. S. 74, 58 S. C. 98, 82 L. Ed. 57, the United States 
Supreme Court held that an Illinois statute reducing annuities of public 
school teachers theretofore retired did not deprive them of property 
without due process of law and was a constitutional and valid law. 
In so holding, it affirmed the decision of the Supreme Court of Illinois. 
In the same case, reported in 364 Ill. 547, 5 N. E. (2d) 84. 


It is our opinion that the mere amendment of the present law, 
although requiring the repeal of the original section, does not affect 
the right of those employees already retired, to continue to receive 
the same retirement benefits that they have hitherto enjoyed. To 
remove any doubt, however, we suggest that Section 79-2923, as 
amended, include a saving clause or proviso to the effect that school 
employees who are retired and are receiving or entitled to receive 
service annuity retirement allowances at the time this act becomes 
effective shall continue to receive the same service annuity retirement 
allowances as heretofore. We believe that such a proviso would elimin- 
ate any question as to the right of retired employees to continue to 
receive their service annuities already granted. 


March 21, 1949 
COUNTY SHERIFF 


Legality of County's Furnishing Compensation in Place of 
Living Quarters to Sheriff 


Senator O. H. Person, Legislative Chamber, State House, Lincoln: 


We have your request for an opinion as to the legality of a county 
which does not furnish its sheriff living quarters, paying the sheriff 
an agreed sum in addition to his salary to compensate him for the 
lack of such living quarters. 


We have made a careful examination of the statutes and do not 
find any provision thereof which requires the county to furnish living 
quarters to the county sheriff. There being no duty imposed by law 
on the county to furnish such living quarters, the county could not 
legally compensate a sheriff because of failure to provide them. 


Secs. 23-1102 to 23-1110, R. S. Supp. 1947, provide for salaries to 
be paid to county sheriffs under the classifications set forth in said sec- 
tions. Sec. 47-113, R. S. 1943, provides for the sheriff's fees for the 
care of state prisoners and contains his duties with regard thereto. 
Sec. 33-117, R. S. Supp. 1947, relates to the care, fees, and expenses 
for boarding prisoners in the county jail. By the provisions of this 
section the sheriff is under obligation to furnish food and clothing in 
accordance with the statute for which he is to be reimbursed by the 
county. Sec. 33-118, R. S. 1943, provides that the sheriff may appoint a 
deputy to act as jailer in his place and stead. Under this section there 
are cases in Nebraska ruling to the effect that if the sheriff so appoints 
a deputy, he is not then entitled to the fees for boarding said prisoners 
nor is he entitled to the use of the jail. 
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In Dunkel v. Hall County, 89 Neb. 585, 131 N. W. 973, the court, in 
considering this question, had this to say: 


“* * * it is clear that the legislature recognized a distinc- 
tion between the duties of the office of sheriff and those of the 
position of jailer. It gives the sheriff the election to act as 
jailer in person, if he sees fit so to do, in which case he would 
of course be entitled to the compensation provided for the 
performance of the duties of that position; but, if he elects 
to have the duties of jailer performed by some other person, 
to be appointed deputy sheriff, it certainly never was the 
intention of the legislature that the county should pay the 
deputy for actually performing such services, and also pay 
to the sheriff the fees allowed therefor. If the sheriff per- 
forms the duties of jailer, in addition to his duties as sheriff, 
he is entitled, under the amendment of 1907, not to extra 
compensation for the performance of his duties as sheriff, but 
to the compensation provided for the performance of the other 
duties as jailer. 


“* * * By that amendment a definite salary was fixed 
as full compensation for all services rendered and duties per- 
formed by a sheriff. With that salary plaintiff must be con- 
tent. He cannot receive his salary for services rendered, and 
also recover for services which he did not render.” 


It seems clear that the sheriff may reside within the jail upon 
terms to be agreed upon between himself and the county board, which 
in most cases would probably be without any charge made for rent. 
The case of Iler v. Merrick County, 96 Neb. 114, 147 N. W. 118, is in 
support of this conclusion and ruled as follows: 


“It appears that the defendant county had constructed a 
jail which was a building separate and apart from the court- 
house. The lower story of the building was fitted up in a 
suitable manner for the confinement of prisoners, and the 
upper story was constructed for a sheriff's office, with rooms 
which the sheriff was required to occupy with his family in 
order that he, as jailer, might be in close touch with the 
prisoners, he being responsible for their safekeeping, includ- 
ing their board; that by resolution the county board required 
the sheriff to pay the sum of $50 per year for lights and fuel, 
and that sum had been paid by the plaintiff. As we view this 
matter, such payment was a complete discharge of any liability 
to the county for rent, on plaintiff's part. It follows that the 
defendant was not entitled to recover on its claim for rent of 
the jail building.” 


The distinction between the duties of the sheriff as such and the 
jailer is thus clearly drawn. If the agreement between the person 
having custody of the jail and prisoners and the county board is made 
by the sheriff, it is as jailer and not as sheriff. 
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March 22, 1949 
MOTOR VEHICLES 
Permit For Hauling Cattle 
Mr. James R. Kelly, County Attorney, Custer County, Broken Bow: 
We have your request of March 11 in the following words: 


“TI request an opinion on Section 60-801, Revised Statutes 
of Nebraska, 1943. 


“The question has arisen in Custer County and consider- 
able controversy is present on the above numbered section as 
to whether a farmer may haul his own cattle to and from 
market and to and from other places in his own truck, without 
the permit required by Section 60-801. 


“The law enforcement officer in charge of this section of 
Nebraska has been making arrests of farmers and ranchers 
who are hauling their own cattle in their own trucks without 
the permit mentioned in Section 60-801 and considerable 
newspaper publicity has been given to this section and for 
these reasons, I request an opinion on the above.” 


We have carefully examined the statute to which you refer and 
except for rearrangement at the time of revising the statutes it appears 
to have remained in our laws exactly as enacted in 1931 as Chapter 
112, Laws of Nebraska 1931. 


The title of the act when passed at that time read as follows: 


“AN ACT relating to motor carriers of live stock; to re- 
quire drivers of trucks, automobiles and other motor vehicles 
and each and every person, either alone or with others, in pos~ 
session of any such vehicle, to have and to exhibit to peace 
officers, upon demand a written permit or written permits 
covering all movement of live stock carried in such vehicle; 
to provide penalties for failure to exhibit or for exhibiting 
forged permits.” 


While the obvious and primary purpose of the act appeared to be 
to require each truck driver to carry with him written authority for 
the hauling of the cattle in his load, we do not find that any exception 
was made as to the owners of cattle themselves. 


At first blush, it would seem to be absurd that a cattle owner driv- 
ing his own truck should need to make out a permit in quadruplicate 
for his own cattle which he is carrying. Yet from the law enforce- 
ment standpoint and from the standpoint of other persons who are 
attempting to see that cattle brand practices and ownership rights are 
strictly observed, the permit is useful. The usual answer of any 
trucker who is hauling cattle for which he has no permit is “They are 
my own cattle.” If the officer were merely to accept this explanation 
the entire law may as well be deleted from the statute. Therefore, 
while it would be useless for the owner of the cattle to give one copy 
of the permit to himself as owner and one copy to himself as a truck 
driver, he should be willing to give to any peace official the record of 
any cattle contained in his shipment and the marking or brands of 
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the stock and in addition if he delivers his cattle to a sale barn or to 
another buyer the delivery to the consignee of such permit will afford 
an additional record whereby the transfers and shipment of cattle 
may be checked and investigated. 


We recite the foregoing in an attempt to set forth reasoning the 
Legislature might have had in failing to make an exception of the 
owner. It will be noted that no permit is required when the cattle is 
upon the land which belongs to the driver and there was further made 
an exception for the “truckers casually employed by owner to carry 
live stock from premises of said owner for reshipment at a loading 
point maintained by railroad or other common carrier.” Other than 
these two exceptions the law purports to affect all persons in the 
following words: 


“Any person found driving, either alone or with others in 
possession of a truck, automobile or other motor vehicle 
carrying any live stock, passing upon or over any land of 
which said person is not the owner, lessee or tenant or passing 


over or upon any highway, public street or thoroughfare, 
eee” 


It is our opinion that the law as presently phrased would be as 
applicable to the owner of the cattle as to any other person. 


March 22, 1949 
TAXATION 


Right of County Treasurer to Withhold Tax Money From Using Agency 
Pending Action on Application for Refund 


Mr. Donald H. Weaver, Hall County Attorney, Grand Island: 


We have your letter of February 17, 1949, which states that the 
action of the Union Pacific Railroad in filing a notice with the county 
treasurer of Merrick, Buffalo and Hall County for refund of taxes paid 
under the levy made for the Mid-State Public Power and Irrigation 
District has caused the county treasurers to withhold funds urgently 
needed by the Mid-State District for its organization and operation. 


You ask our opinion as to whether the taxes collected by the 
county treasurers under the act setting up this district may safely be 
paid to the district without liability of the county treasurers therefor. 
You further advise that there is now pending an action commenced 
by the Mid-State District for a declaratory judgment as to the propriety 
of its organization and the constitutionality of its enabling act. We 
note from our files that each of the three county treasurers is a party 
to that action. 


It is our opinion that the county treasurer having in his possession 
taxes collected for the purposes of this district has the duty to pay 
them promptly to this district and that except for the retention of fees 
due his office for such collection under Section 33-114, R. S. Supp. 1947, 
he has no right to withhold the money. Section 77-1728, R. S. 1943, 
states the procedure to test the invalidity of tax levies and Sections 
77-1735-1736 as well as the cases cited by you (Darr v. Dawson Co., 
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93 Neb. 93, 139 N. W. 852 and Lenneman v. Harlan County, 194 N. W. 
814, 93 Neb. 54) indicate that the remedy of the persons who have 
paid this tax is against the political subdivision for whose benefit or 
at whose request the county officials made the levy and we see no 
reason why this rule should not be applied to the instant situation. 


The statute expressly states that the application for refund should 
be directed to the treasurer of the district, after which suit may be 
brought by the party feeling itself aggrieved, in this case the Union 
Pacific Railroad Company. 


We have carefully examined the pleadings in the declaratory 
judgment case and we do not feel that the fact that such litigation 
is pending in any way affects the duty of the county treasurers to 
turn this money over to the district. The county treasurer has no in- 
terest in such funds. Having been collected only pursuant to the dis- 
trict levy and assessment, they are in no way connected with or a part 
of the county funds of the respective counties. 


March 24, 1949 
MOTOR VEHICLES 


Extent of Authority Conferred Upon Motor Vehicle Division to Effect 
Transfer of Title to Motor Vehicles by Operation of Law 


Mr. F. H. Klietsch, Director, Motor Vehicle Division, State Capitol, 
Lincoln: 


You write: 


“Since the Attorney General’s opinion which was issued 
under date of December 17, 1946, we have, upon the execution 
of an affidavit of descent, proof of publication (copies of 
which are herewith attached) and copy of death certificate 
being filed with this office for a fifteen day period, authorized 
the county clerk to issue to the affiant, a Nebraska certificate 
of title in his name if no claims are filed with this office 
within the fifteen day period, above mentioned. 


“The question has arisen as to whether or not we are 
exceeding our power under the Nebraska Certificate of Title 
Act. 


“We would also request your opinion as to whether or 
not when there are minor heirs listed on the affidavit, would 
we be in position to then authorize a Nebraska certificate of 
title to the affiant who has filed such affidavit.” 


Your question requires a construction of the Certificate of Title 
Act and particularly of Section 60-111, R. S. 1943, as to the extent of 
the authority conferred upon your department to effect transfer of title 
to motor vehicles by operation of law. 


The general enforcement of this act is entrusted to the Depart- 
ment of Roads and Irrigation. Section 60-108 authorizes the depart- 
ment to “issue such rules and regulations as it may deem necessary to 


—158— 


insure uniform and orderly operation of this act,” and the county 
clerks are required to conform to these rules. 


The evidence necessary to obtain a certificate of title in the ordinary 
case where title is transferred by purchase, is set out in Section 60-106, 
R. S. 1943, and is largely routine. The act evidently contemplates that 
the county clerks shall handle such cases in their respective counties 
subject to the rules and regulations issued by the department. 


In cases where title to a motor vehicle passes by operation of law, 
as upon inheritance, devise or bequest, bankruptcy, replevin or execu- 
tion sale, etc., the procedure for transfer of title is prescribed by Section 
60-111. The statute requires that in such cases the person claiming 
ownership and right of possession, or his agent, must make affidavit 
setting forth the facts showing his right to ownership and possession, 
“together with a copy of the journal entry, court order, or instrument 
upon which such claim of possession and ownership is founded”, etc. 
The statute then goes on to say: 


“* * * Tf the applicant cannot produce such proof of owner- 
ship, he may apply directly to the Department of Roads and 
Irrigation and submit such evidence as he may have, and 
the department may thereupon, if it finds the evidence suffi- 
cient, authorize the county clerk to issue a certificate of title. 
If, from the records in the office of the county clerk, there 
appear to be any lien or liens on such motor vehicle, such 
certificate of title shall contain a statement of such liens unless 
the application is accompanied by proper evidence of their 
satisfaction or extinction.” 


It should be noted that Section 60-111 applies only to those cases 
where title is transferred “by operation of law”. Before the application 
has been presented to the department some legal act or operation—a 
decree of inheritance, admission to probate of a will, order in bank- 
ruptcy, issuance of a writ of replevin, execution sale, etc.—must have 
transpired which has the effect of transferring ownership to the appli- 
cant for a Certificate of Title. The department itself has no legal au- 
thority to transfer the legal title to a car. The transfer of title and 
ownership must already have occurred by virtue of some legal act or 
operation—ordinarily some order or decree of a court of competent 
jurisdiction. All that the department does, or has authority to do, is; 
First, to ascertain and satisfy itself that the applicant, through some 
legal act or operation, has actually become the owner of the motor 
vehicle, and; Second, issue the applicant a Certificate of Title as evi- 
dence that he is the owner. The department cannot, by its own act, 
transfer ownership. It merely issues a certificate evidencing that the 
ownership has already been transferred and is vested in the applicant. 


Furthermore, Section 60-111 says that it is only where the court 
order or other instrument which has transferred ownership to the 
applicant cannot be produced that the department has authority to 
consider other evidence and thereby satisfy itself that the applicant is 
the owner and entitled to possession of the motor vehicle. In other 
words, if it is possible to produce a court order or decree, as, for ex- 
ample, by administering the estate of the deceased owner, this action 
should be taken, regardless of inconvenience or expense, as, otherwise, 
it cannot be said that the “court order or instrument upon which such 
claim of possession and ownership is founded” cannot be produced. Its 
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production may be relatively inconvenient and expensive, but it can, 
in most cases, be produced. 


An examination of the form of affidavit and notice which you 
submit indicates that the procedure which your department follows 
might readily be used, and probably is used in many cases, as a sub- 
stitute for legal proceedings to administer the estate of a deceased 
person. This is beyond the authority of your department. The right 
to determine who are the heirs of a deceased person can only be exer- 
cised by the courts, and not by your department. It is only when, 
through accident or otherwise, the court order or other legal instru- 
ment transferring ownership has been destroyed or lost and cannot be 
produced, that your department has jurisdiction of the matter and the 
right to consider other evidence of ownership and issue a Certificate of 
Title based on such evidence. The procedure for presenting such evi- 
dence and the sufficiency of the evidence in such cases are left to the 
discretion of your department. 


Answering your first question, Iam of the opinion that your pro- 
cedure, as indicated by the form of affidavit which you submit, prob- 
ably exceeds your powers in most cases because you do not limit it to 
cases where a court order or other instrument showing right of owner- 
ship in the applicant cannot be produced, but also permit it to be used 
in cases where it is merely inconvenient to produce such order or in- 
strument, or the expense of producing it is out of proportion to the 
value of the motor vehicle. You are, in effect, in most cases, exercising 
a function of the courts and determining rights of property and ques- 
tions of heirship which is in excess of the authority vested in your de- 
partment. The authority of your department only includes cases 
where the right to ownership of the applicant has already been estab- 
lished by operation of law but where, because of accident or other 
cause, the court order or instrument establishing such ownership 
cannot be produced. 


You also inquire as,to whether or not in cases where there are 
minor heirs listed on the affidavit, your department may authorize a 
Certificate of Title to the affiant who is claiming ownership. 


If the applicant and affiant is actually the sole owner and cannot 
possibly produce a court order or other instrument to that effect, but 
can establish such ownership to your satisfaction by other means, he 
is entitled to a Certificate of Title whether there are minor heirs or not. 
On the other hand, if there are minor heirs of the deceased former 
owner, or any other heirs whether minor or not, who actually own an 
interest or share in the motor vehicle by virtue of being heirs, the 
affiant cannot truthfully say that he is the owner by operation of law, 
and entitled to possession unless he can produce a court order or other 
valid legal instrument on which his title is based. If he can produce 
such order he does not need to apply to the department to determine 
the facts. He simply produces the document showing legal title in 
himself and the Certificate of Title is issued in the regular course. 
The form of affidavit which you submit provides for a waiver of their 
rights by heirs of the deceased. A minor heir cannot legally waive his 
rights so as to be binding upon him, and no one can waive them for 
him except under order of a court having jurisdiction of the matter. 
Clearly your department would have no authority to issue a Certificate 
of Title based on a waiver of rights by minors. 
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I suggest that your procedure be revised to accord with this 
cpinion. 


March 24, 1949 
LABOR 
Applicability of State Labor Laws to University of Nebraska 


Miss Dorothy L. Robbins, Director of Personnel, The University of Ne- 
braska, Lincoln: 


This is in reply to your letter of March 4, 1949, in which you in- 
quire whether or not the Nebraska Labor Laws as published by the 
State Department of Labor under date of 1948 are applicable to the 
University of Nebraska. In your letter you state: 


“* * * T am particularly interested in the Female and 
Child Labor Laws.” 


The pertinent sections of the Nebraska Statutes relative to your 
question are Sec. 48-203, Sec. 48-301 and Sec. 48-302, Revised Statutes 
of Nebraska for 1943. These sections both, with respect to women and 
children employees specify the places of employment, hours, etc. which 
bring one so employed within the purview of the statute. 


Section 48-203 provides in part: 


“* * * no female shall be employed in any manufacturing, 
mechanical or mercantile establishment, laundry, hotel, restau- 
rant, or in any office in this state * * *.” 


Section 48-301 provides in part: 


“No child under fourteen years of age shall be employed, 
permitted or suffered to work in, or in connection with any 
theatre, concert hall, or place of amusement, or in any mer- 
cantile institution, store, office, hotel, laundry, manufacturing 
establishment, bowling alley, passenger or freight elevator, 
factory or workshop, or as a messenger or driver therefor 
within this state. * * *” 


Section 48-302 sets forth the same places of employment as Sec- 
tion 48-301, supra, with respect to children between the ages of 14 
and 16 and provides further for the issuance of a certificate in specific 
instances. 


The general rule of law governing in Nebraska is to the effect 
that “the sovereign power is not bound by general words in a statute, 
but only when included expressly or by necessary implication”, State 
v. Boone County, 78 Neb, 271, 110 N. W. 629; Dobesh v. Associated 
Asphalt Contractors, Inc., et al., 138 Neb. 118, 292 N. W. 59. As a 
general conclusion and in the absence of any specific problem it is the 
opinion of this office that Sections 48-203, 48-301 and 48-302, Revised 
Statutes of Nebraska for 1943, would not be construed to include the 
University of Nebraska. However, in a given set of circumstances 
under the ruling of the cases above cited it might be necessary to 
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find that said sections are applicable to the University of Nebraska by 
“necessary implication”. 


In the event that you have an immediate problem and will submit 
the issue to this office, we shall then interpret the sections of the 
statute in the light of your question and render an opinion in accord- 
ance therewith. 


March 24, 1949 
NEWSPAPERS 


Effect of Irregular Issuance on Legal Status; Publication of County 
Board Proceedings; Designation of Official County Newspaper 


F. A. DesJardien, Attorney at Law, Thedford: 


You have requested our opinion upon six questions regarding legal 
newspapers as follows: 


1. “In your opinion, is a newspaper, which respectively 
circulates its issues from one to four weeks subsequent to the 
stated issue dates thereof, a legal newspaper within the 
definition of Section 25-523 of the Revised Statutes of Ne- 
braska, 1943?” 


The section which you mention provides in part that “no news- 
paper shall be considered as legal newspaper for the publication of 
legal and other official notices unless the same shall have a bona fide 
circulation of at least three hundred copies weekly, and shall have 
been published within the county for fifty-two successive weeks prior 
to the publication of such a notice, and be printed, either in whole or in 
part, in an office maintained at the place of publication; * * *.” Section 
25-523, R. S. 1943. The definition therein contained requires at least 
fifty-two consecutive weeks of publication except for certain unavoid- 
able events mentioned in the section which permits suspension or 
publication outside the county for not to exceed ten weeks. At page 
146 of the Report of the Attorney General 1945-46, this office held that 
a newspaper operating upon a schedule, the irregularity of which is 
described in that opinion and which is somewhat similar to the situa- 
tion you present, was not a valid legal publication for the reason that 
there was no consecutive weekly publication made. 


Our opinion in regard to your specific inquiry is that if in the 
delay of publication your paper has missed publication for some weeks 
and has not been published and distributed for fifty-two consecutive 
weeks at regular or almost regular intervals, it is not a legal news- 
paper. We do not feel that the issuing of the paper with an erroneous 
or false date line would of itself affect the legal status of the newspaper 
for the requirement of the statute is that it be published fifty-two 
weeks successively. Of course, the continued falsification of publica- 
tion dates would give rise to much confusion in determining whether 
or not a publication required under the law to run for a number of 
weeks had been properly accomplished but the mere fact that an error 
is shown in the date line of the newspaper does not invalidate the 
newspaper as a legal medium. 
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You next ask: 


2. “In your opinion, is a newspaper which circulates its 
issues as above mentioned, a “newspaper of general circula- 
tion published in the county” within the meaning of Section 
23-122 of our statutes?” 


The definition of a newspaper given by the Supreme Court of this 
state in Hanscom v. Meyer, 60 Neb. 68, 82 N. W. 114, as follows: 


“The principal distinguishing feature of a newspaper, in 
contemplation of the statute, in our opinion, is that it be a 
publication, appearing at regular intervals, at short periods 
of time, as daily or weekly, usually in sheet form, and con- 
taining news; that is, reports of recent occurrences, political, 
social, moral, religious, and items of a varied character, both 
local and foreign, intended for the information of the general 
reader. It is the one quality of ‘news,’ which gives it its gen- 
eral interest and secures for it a general circulation among 
people of different classes and callings, whom the statute 
seeks to reach by the requirement of notice by publication in 
a newspaper.” 


The opinion rendered in paragraph 1 would apply to your second 
question and it is our opinion that regardless of the date line in the 
paper if it meets the above elements required by the court and actually 
has general circulation, it could be considered a newspaper of general 
circulation published in the county. However, we call your attention 
to the fact that Section 25-523 states that for a newspaper to be con- 
sidered a legal newspaper for the publication of legal and other official 
notices it must qualify as therein provided. In this regard your atten- 
tion is called to an opinion of this office found at page 138 of the 
Report of the Attorney General 1943-44 in which it has been ruled 
that publication of official county notices are such “official notices” as 
would require their publication in a legal newspaper as defined in 25- 
523, R. S. 1943. 


Your third question is as follows: 


3. ‘If your answer to the above question 2 is in the 
negative, is it your opinion that the publication of the state- 
ment of the proceedings of the county board required by said 
Section 23-122 can be dispensed with, or must such statement 
be published in some newspaper of general circulation in the 
county but not published therein or be posted?” 


Our answer to question two was a qualified affirmative. The sec- 
tion 23-122 providing for publication of Board proceedings does not 
specifically provide what must be done in the event there is no legal 
newspaper in the county but seems to require only publication in a 
newspaper of general circulation. It is our opinion that the paper 
selected for this purpose should be a legal newspaper but that if there 
is no legal newspaper or if the legal newspaper will not meet the 
publication rate therein provided that the publication should be in 
some other Nebraska newspaper regardless of where published which 
has general circulation in the county and which will publish at the 
rate prescribed. If no such newspaper may be used it is our opinion 
that your Board may determine the amount of notoriety to be given 
its proceedings and act in accordance with its best judgment. We 
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base the above alternative suggestion upon section 25-519, wherein it 
is provided that if there is no legal newspaper in the county the notice 
may appear in a newspaper printed in this state of general circulation 
in the county and by analogy we feel that your Board could adhere 
to that practice. 


Your fourth, fifth, and sixth questions are as follows: 


4. “Is there any statutory requirement making it neces~- 
sary for a county board to name or designate an official county 
newspaper?” 


5. “If there is a general statutory requirement that a 
county board name or designate an official county newspaper, 
must the official county newspaper so named or designated b= 
a legal newspaper within the definition of Section 25-523 of 
our statutes?” 


6. “If there is a general statutory requirement that = 
county board name or designate an official county news- 
paper, what course should the board follow when in its judg- 
ment there is no legal newspaper printed and published with- 
in the county?” 


We do not find any statute requiring the designation of an official 
county newspaper as such. The County Board must designate news- 
papers for the publishing of the proceedings mentioned in 23-122, R. S. 
1943, for the tax lists described in Section 77-1609 or 77-1713, R. S. 
1943, but the newspaper designated for one publication is not neces- 
sarily that designated for another, and the designation does not in any 
sense make the newspaper an official county organ. 


In regard to legal newspapers and the elements required to achieve 
and maintain such status we call your attention to the opinions of this 
office found at pages 137 and 138 of the Report of the Attorney Gen- 
eral, 1943-1944, and on pages 146 and 147 of the Report of the Attorney 
General, 1945-1946, and at pages 621 and 622 of the Report of the 
Attorney General, 1939-1942 and the opinion of November 26, 1948, 
found at page 340 of Volume 3, November-December, 1948, Number 6. 


March 25, 1949 
LICENSES 
Legislative Power to Appropriate Hunting and Fishing License Fees 


Senator N. F. Schroeder, Chairman, Miscellaneous Appropriations and 
Claims Committee, Legislative Chamber, State House: 


We have your inquiry of March 23 relative to the possible ap- 
propriation of hunting and fishing license fees. 


The original act was passed in 1929 and appears as Sec. 37-212, 
Cc. S. 1929, and concluded with the following: 


“= * ® provided also, that not more than ten per cent of 
these fees received in any one year may be used for park 
purposes.” 
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At the 1935 Session of the Legislature this section was amended 
by H. R. 309 appearing at page 271, 1935 Session Laws. It reads as 
follows: 


“The fund derived from the sale of permits as provided 
in this act or from State Park Concessions and permits and 
any unexpended balance now on hand from the sale of hunt- 
ing, trapping and fishing permits and ali moneys required by 
this act to be paid into the State Game Fund and all moneys 
from State Park Concessions and permits are hereby ap- 
propriated to the use of the Game Forestation and Parks Com- 
mission and shall be used for the propagation, importation, 
protection, preservation and distribution of game and fish and 
necessary equipment therefor: Provided, that up to and in- 
cluding July first 1937 ten per cent of said fees received in 
any one year may be used ‘and expended’ for park purposes.” 


At the 1943 Session of the Legislature this section was again 
amended and now appears as Sec. 37-212, R. S. 1943, as follows: 


“The fund derived from the sale of permits, as provided 
in this act, from state park concessions and permits, any un- 
expended balance now on hand from the sale of hunting, 
trapping and fishing permits, and all money required by this 
act to be paid into the state game fund are hereby appropriated 
to the use of the Game, Forestation and Parks Commission 
for the propagation, importation, protection, preservation and 
distribution of game and fish and necessary equipment there- 
for, except as herein provided. An amount equal to the money 
derived from the state park concessions shall be reallocated 
to said parks.” 


In 1944 the case of Wilcox v. Havekost, 144 Neb. 562, 13 N. W. (2d) 
889, was decided by the Supreme Court of this state. This was an 
action in equity seeking to require the State Treasurer to pay a surplus 
fund, held in his office and derived from hunting and fishing licensing, 
to the benefit of the common schools. The contention was made that 
Section 5, Art. VII, Const. of Nebr. required him to follow this pro- 
cedure and that the 1935 act providing for disposition otherwise was 
therefor unconstitutional. The court had for consideration the 1935 
act quoted above and in holding that it did not violate the constitu- 
tional provision cited, which requires license moneys to be appropriated 
to the common schools, the court said: 


«oe %* * Here the statute provides that the fees shall be used 
for purposes having no relation to schools. 


“We call attention to this but fail to find in it any material 
significance. Any restriction upon or inhibition against the 
legislative right to designate the purpose for which the fees 
may be used must be found in the Constitution, and we find 
no such restriction or inhibition. Attention is directed again 
to the quotation from State, ex rel. Stevens v. Nickerson, supra, 
and particularly to the following: ‘The constitutional provi- 
sion applies only to license money imposed by a county or 
some minor municipal corporation, * * *.’ And the following: 
‘The legislature can exercise such general powers as are not 
forbidden by the constitution.’ 
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“It must follow that since the legislature is not forbidden 
by the Constitution to provide for the imposition of fees by 
the state itself upon persons seeking to hunt and fish and 
since there is no requirement that such fees, if imposed, shall 
go to the state school fund or to the school funds of the minor 
divisions of the state, that it is within the legislative power 
to appropriate such fees to some legal purpose other than 
maintenance of schools.” 


From a consideration of the above case it seems clear that the 
legislature is constitutionally free to direct any lawful use of license 
fees received from hunting and fishing licensing to which said fees 
may be appropriated. 


The only change in the statute is as quoted above, which is not 
enough to take it out of the rule announced in the Wilcox case which 
has not been overruled, modified or criticized in subsequent decisions 
and hence is the law of the state today. 


March 25, 1949 
TAXATION 


Home Wave Kits, Constitutionality of Tax on Sales and License 
Fee For Dealers, L. B. 525. 1949 Session 


Hon. John Adams, State Senator, State House, Lincoln: 
In re: L. B, 525 


You request our opinion as to the constitutionality of Legislative 
Bill 525 now pending. This bill would impose a tax on the sale of 
home wave kits and provides for the issuance of permits by the De- 
partment of Health to dealers for the sale of home wave kits. 


We have examined L. B. 525 and are of the opinion that it does 
not violate any provision of either the state or federal Constitution. 


The act would impose a tax on all sales of home wave kits, whether 
by foreign or domestic dealers, of twenty-five cents per kit. It also 
requires each manufacturer or dealer to procure an annual license from 
the Department of Health and pay a license fee of $25.00 annually. 


Sales taxes of this mature have been attacked in many states 
on various constitutional grounds but have been generally upheld 
by the courts. See 47 Am. Jur. 199 et seq. Sections 4 to 13 inclusive; 
Frazier v. State Tax Commission, (Ala.) 175 So. 402, 110 A. L. R. 1479, 
and annotation beginning page 1485. A tax on the sale of sewing 
machines, similar to the one here proposed, was upheld as constitu- 
tional in the case of Singer Mfg. Co. v. Wright, 33 Fed. 121 (appeal 
dismissed) 141 U. S. 696, 35 L. Ed. 906, 12 S. C. 103. 


Likewise, the constitutionality of laws requiring manufacturers of 
and dealers in certain products to be licensed have been uniformly 
upheld by the courts, particularly where it appears that the public 
interest and welfare is involved. 33 Am. Jur. 330, Sec. 7; 334, Sec. 12; 
Seven Springs Water Co. v. Kennedy, (Tenn.) 299 S. W. 792, 56 A. L. R. 
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496, and annotation beginning page 498. The business of barbering 
and hairdressing has long been recognized in this state and elsewhere 
as a proper subject of legislative regulation under the police power 
of the state, Lane v. State, 120 Neb. 303, 232 N. W. 96. 


Our examination of L. B. 525 does not disclose any defect which, 
in our opinion, would render it unconstitutional if enacted into law. 


March 26, 1949 
TAXATION 


Indian Land—Notice of Transfer by County Treasurer to White Man's 
Land; Back Interest and Advertising Charges 


Mr. Alfred D. Raun, County Attorney, Thurston County, Pender: 


You quote a letter received by you from your county treasurer 
which is as follows: 


“This inquiry concerns itself with the following description 
of land namely the SE™% of the NW%4 and Sis of the NW44 
of the NW14 all in Section 28, Township 24, Range 9, Thurston 
County. A patent to this land was given to a Mr. P. M. Moodie 
on July 18, 1929, but this patent was not filed in Thurston 
County until January 24, 1949. So during this time this land 
has been listed as Indian Land on the Thurston County Tax 
Lists and consequently no taxes have been paid on this land 
during this time.” 


“Two questions arise concerning this transaction: first 
must I as County Treasurer notify the legal owners that this 
land has been transferred to white man’s land and is now tax- 
able and two, if the owners wish to pay taxes on this land 
must I charge interest and advertising from the time the 
patent was issued or should I charge interest only from the 
time the deed was actually filed in the County Clerk’s Office?” 


You state, also, that P. M. Moodie, the original patentee, died 
some twelve years ago, and title to this land is now held by his widow 
and heirs. In a second letter to this Department you supply this addi- 
tional information: 


“Since writing you this morning it occurs to me that we 
should call your attention to the fact that the land referred to 
in this morning’s letter was and has been taxed prior to the 
date of the issuance of the patent under what is known as the 
Stevens-Brown Bill. (1939 U. S. Statutes at large 865.) Under 
this U. S. Statute, the County of Thurston each year levied a 
tax against this property and said tax was spread upon the 
tax records of Thurston County, Nebraska, but under the 
provisions of said act said taxes could not become a lien upon 
the land so long as it was owned by the Indian under restric- 
tions. 


“Therefore, in this instant case, taxes have been levied 
and assessed against the land but it was spread on the record 
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in the Indian tax book rather than on the record in the Patent 
and Fee record book of the County records of Thurston County, 
Nebraska. 


“It, therefore, seems to me that we could very well say 
that this land is liable for the tax and delinquent interest 
since the date of the issuance of the patent. 


“In Thurston County, we have two Indian reservations 
and from time to time patents are issued without any notice 
of any kind to the County Officials and according to rule, there 
are many patents that have been issued and withheld from 
public record.” 


Your first question is whether the county treasurer should notify 
the legal owners that this land has been transferred to white man’s 
land and is now taxable. 


We find no law which requires the county treasurer to notify the 
owners of this land that it is now transferred from the category of 
Indian lands and is subject to taxation the same as other real estate 
owned by a white person. It is true that Section 77-1315, R. S. Supp. 
1947, requires the county assessor to notify the record owner of real 
estate when his real estate has been revalued at a higher figure, but 
Section 77-1315 does not appear to apply to cases of this kind. 


In the case of Radium Hospital v. Greenleaf ,118 Neb. 136, 223 
N. W. 667, the Supreme Court held that in cases where land which 
had been omitted was placed on the assessment rolls for taxation, as 
provided in Section 77-1317, R. S. Supp. 1947, the law does not require 
that notice be given the owner. The rule announced in that case 
would seem to apply to the case you present. 


It is our opinion that no notice to the owners of this land is 
necessary. 


Your second question is whether or not interest and advertising 
charges should be charged from the time the patent was issued or only 
from the date the patent was recorded in the county clerk’s office. 


This land was subject to taxation from the time the patent was 
issued to P. M. Moodie and its status as taxable property is not affected 
by the failure to record the patent. 61 C. J. 378, Sec. 377. 


We believe that the provisions of Section 77-1317, R. S. Supp. 
1947, and of Section 77-1318, R. S. 1943, would be applicable to this 
case, assuming that this land has escaped taxation for certain years or 
to a certain extent because of the failure of the owner to record his 
patent. Section 77-1317 provides that such taxes shall be exempt 
from back interest or penalty. Under this statute, interest does not 
begin to run till the time the land is placed on the tax roll. 


Your letter states, however, that this land has been taxed prior 
to the date of this issuance of the Stevens-Brown Act, 39 U. S. Statutes 
at Large, page 865, Chap. 10. This act provides that certain Indian 
lands in Nebraska, “shall be, and the same are hereby, made subject 
to appraisement and assessment for the purposes of taxation and sub- 
ject to taxation for local, school district, road district, county and 
state purposes, as provided by the laws of the State of Nebraska now 
in force or to be hereafter enacted;” etc. 
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It is our opinion that credit should be given for any taxes actually 
collected as a result of the assessment under this Federal Act, during 
the period since the patent was issued, and that any unpaid taxes 
assessed under this Federal Act since issuance of the patent should be 
cancelled as a condition to the placing of this land on the regular tax 
roll, and assessing taxes against it for prior years. 


March 28, 1949 
INTOXICATION 


Drunken Driving, Establishing Prima Facie Case Where Subsequent 
Alcoholism Test Shows Specific Concentration of Alcohol in 
Body Fluids, L. B. 88. 1949 Session : 


Senator Willard M. Wilson, Legislative Chamber, State Capitol Build- 
ing, Lincoln: 


- You ask that we examine L. B. 88 and furnish you a memorandum 
which will consider the question of the constitutionality of the bill. 
The bill provides for establishing a prima facie case where a defendant 
in a prosecution for operating a motor vehicle while under the influence 
of alcoholic liquor is demonstrated by an alcoholism test to have 2 
specific concentration of alcohol in his body fluids at the time a speci- 
men thereof is taken. 


The Legislature takes cognizance of the fact that proof of the 
doing of certain prohibited acts is difficult, Cf. 28-437, 468, 504.04, 522, 
526, 543, 907, 912, 932, 946, 957, 1001, 1101, 1105, 1214, and 1217.03, and 
therefore provides that a fact in issue may be inferred from a fact 
proved, or that certain facts when established shall be presumptive 
evidence of an ultimate fact to be proved, or that certain facts when 
established shall constitute prima facie evidence of the fact that a 
prohibited act has been committed. 


To sustain such inference, presumption, or declaration of a prima 
facie case it is essential that there should be in the light of common 
circumstances and the experience of life a rational connection between 
the two sets of facts—the fact in issue and the fact proved, Mantell v 
Jones, 150 Neb. 785, 150 S. C. J. 785. 


The “fact in issue” in a prosecution under Section 39-927, R. S. 
Supp. 1947, is whether the defendant is under the influence of alcoholic 
liquor while in the operation of a motor vehicle, i.e. whether the 
defendant’s ability to control the motor vehicle was thereby impaired 
or affected. The fact proved” is a finding, as a result of an alcoholism 
test, of a given concentration of alcohol in a body fluid of a defendant 
at a time subsequent to the actual operation of a motor vehicle. If 
the finding be that the concentration is within certain limits it shall be 
presumed that the defendant was or was not under the influence of 
intoxicating liquor at the time the specimen was taken, or that no 
presumption either way shall arise. 


Sub-section 5 of section 2 provides: 


“Nothing in this act shall be construed to create a pre- 
sumption of guilt against any person refusing the test. 
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“The presumptions thus arising shall not be conclusive 
but shall be sufficient to establish a prima facie case upon the 
issue of whether or not the defendant was under the influence 
of intoxicating liquor. Other competent evidence may be 
introduced upon such issue, and the presumptions arising and 
such other evidence, if any, shall all be considered in deter- 
mining the guilt or innocence of the defendant.” 


After the word liquor in line 31 it is necessary to read into the 
statute substantially the following words “at the time the defendant 
is alleged to have operated or to have been in actual physical control 
of a motor vehicle.” 


Assuming that such “fact proved” is to establish a prima facie 
case, then we have a statutory presumption which runs in this wise: 
if a man is demonstrated to have been under the influence of intoxi- 
cating liquor at a time after he had performed a given act, then it is 
presumed that he was under the influence of intoxicating liquor at the 
time the act was performed. The validity of this inference can logically 
be affirmed to be true, conditionally. The factor of lapsed time is the 
condition which makes the validity of the inference indeterminable in 
some drunken driving cases, but the rational connection in the light of 
circumstances and the experience of life between the fact in issue and 
the fact proved is none the less present. The bill purports to deal with 
the conditional validity of the inference by declaring that the pre- 
sumption is rebuttable (line 6, section 2) and not conclusive (line 28, 
section 2). 


The defendant is afforded an opportunity to attack the validity of 
the inference by demonstrating that the elapsed time negates any 
possibility that the condition of being under the influence of intoxi- 
cating liquor at a time subsequent to his operation of a motor vehicle 
prevailed at the time he was operating a motor vehicle. 


Does the statutory presumption destroy or impair the procedural 
safeguards found in the state and federal constitutions. We think 
not. 


The question is whether there would be, as a matter of constitu- 
tional law, sufficient evidence to sustain a verdict of guilty beyond a 
reasonable doubt in a case where the state rests after proof of the 
statutory prima facie case. It has been held, in the absence of such a 
statutory provision that the presumption that the defendant was in- 
toxicated while operating a motor vehicle cannot be based solely on 
proof that the defendant was intoxicated at a time after operation had 
ceased. State v. Liechti, 209 Iowa 1119, 229 N. W. 743; State v. 
Hamer, 223 Iowa 1129, 274 N. W. 885. There the Iowa court relied 
upon the general rule that a presumption does not operate retro- 
spectively, Cf. 31 C. J. S. 789, Section 140, and 20 Am. Jur. 208, Sec- 
tion 210. 


In People v. Kayne, 286 Mich. 571, 282 N. W. 248, where a prima 
facie case, resting wholly on a presumption which operated retro- 
spectively, was declared in a city ordinance, it was held, as a matter 
of Constitutional law, that such prima facie case would be sufficient 
to sustain a conviction. There it was to be presumed, where the de- 
fendant was demonstrated to have been the owner of a motor vehicle 
at a time when the vehicle was found to be parked unlawfully, that it 
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was the owner who had, prior to that time, parked the vehicle, proof 
ot ownership constituting the prima facie case. 


In Mantell v. Jones, supra, it was sufficient to constitute a prima 
facie case, where the defendant was demonstrated to have been in 
possession of a motor vehicle without the consent of the owner and 
without a certificate of registration issued to the possessor as required 
by law, that the defendant was presumed, by declaration in the statute, 
to have acquired possession of the vehicle by theft at a time prior to 
being found in possession. 


The logical relation (rational connection) between the “fact 
proved” and “the fact in issue” in a drunken driving case and in a stolen 
automobile case is indeterminate: it does not necessarily follow, in 
either case, that “the fact in issue” can be affirmed unconditionally 
as a consequence of “the fact proved”. 


As Mantell v. Jones, supra, demonstrates, it is a question of de- 
gree—how close and tight, as a matter of constitutional law must the 
rational connection be between the fact in issue and the fact proved? 
“Where the inference is so strained as not to have a reasonable rela- 
tion to the circumstances of life as we know them, it is not competent 
for the legislature to create it as a rule governing the procedure of 
courts”, page 790. The rational connection between the fact proved 
and the fact in issue would be strained in drunken driving cases only 
in those circumstances where the evidence disclosed a lapse of time of 
such duration as to convince a court that the statutory presumption 
could not, as a matter of constitutional law, take the place of proof 
of “the fact in issue”. 


Mobile, J. and K. C. Railroad Co. v. Turnipseed, 219 U. S. 35, 31 
S. Ct. 136, 55 L. Ed. 78, holds: 


“That a legislative presumption of one fact from evi- 
dence of another may not constitute a denial of due process of 
law, or a denial of the equal protection of the law, it is only 
essential that there shall be some rational connection be- 
tween the fact proved and the ultimate fact presumed, and 
that the inference of one fact from proof of another shall not 
be so unreasonable as to be a purely arbitrary mandate. So. 
also, it must not, under guise of regulating the presentation of 
evidence, operate to preclude the party from the right to 
present his defense to the main fact thus presumed. 


“If a legislative provision not unreasonable in_ itself, 
prescribed a rule of evidence, in either criminal or civil cases, 
does not shut out from the party affected a reasonable op- 
portunity to submit to the jury in his defense all of the 
facts bearing upon the issue, there is no ground for holding 
that due process of law has been denied him.” 


Thus it would appear that the Legislature may say that, if a 
man generally does know when he operates a motor vehicle after hav- 
ing consumed alcoholic liquor that his ability to manage and con- 
trol the vehicle may be impaired, affected, or influenced, he must 
know at his peril whether the quantity of liquor which he has con- 
sumed will tend to produce a result which the law forbids. He 
must take the risk, notwithstanding he can have no actual knowledge 
of what may be demonstrated specifically by a chemical test in respect 
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ot the alcoholic concentration of his body fluids, that his ability to 
drive is impaired. 


In respect to the provision in the bill that the Department of 
Health shall determine the method tc be employed in making tests, 
and shall license persons whom it finds to be qualified to conduct 
such tests, we think such a delegation of power is not unreasonable 
nor in violation of any constitutional provision, howsoever difficult 
or inconvenient administration may be, in view of the necessity for 
surrounding the tests with adequate safeguards. 


It is noted that there is in the new matter in the bill a use of 
the phrase “under the influence of intoxicating liquor” while the 
title and the existing statute uses the phrase “under the influence 
of alcoholic liquor.” We think that the same language should be used 
throughout the bill. 


March 28, 1949 
ASSISTANCE—COUNTY AND STATE 
Interpretation of L. B. 23, 1949 Session 


Mr. Neil C. Vandemoer, Director of Assistance, State Capitol Building, 
Lincoln: 


You propound several questions relative to the interpretation of 
L. B. 23, enacted by the present session of the Legislature. You first 
inquire: 


1. “Will L. B. 23 require county boards to personally 
administer oaths and interview relatives of applicants for 
assistance, or may county boards delegate this responsibility 
to employees?” 


L. B. 23 amends Section 68-204, R. S. 1943, and contains the 
following provision: 


“As a part of the investigation, the parents or children 
of any applicant shall be required. if within the state, to 
appear in person before the old age assistance board, of the 
county in which the applicant resides or the county in which 
they themselves reside and state under oath the facts with 
reference to inability to support the applicant.” 


It will be noted that the language of the act specifically provides 
that the parents or children of the applicant shall be required 
“to appear in person before the old age assistance board of the 
county,” etc. We believe that the language of the act must be con- 
strued to require that parents or children of the applicant must appear 
before the board itself and not before an agent or representative of 
the board, and that the questions with reference to their inability to 
support the applicant must be asked and answered in the presence 
of the board, 


The question as to who may administer the oath to the parents 
or children of the applicant, is, we believe, answered by Section 68- 
220, R. S. 1943, which provides: 
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“For the purpose of any investigation or hearing, the 
Director of Assistance or the board, through their authorized 
agents, shall have the power to compel, by subpoena, the 
attendance and testimony of witnesses and the production 
of books and papers. All witnesses shall be examined on 
oath, and the director, any member of the board, or their 
duly authorized empolyees, may administer the oath.” 


The oath may be administered by any member of the board or 
by a duly authorized agent of the board, but the questions should 
be asked and answered in the presence of the board, though not 
necessarily by members of the board. 


Your second question is: 


2. “Must all parents and children of applicants for old 
age assistance take an oath and answer auestions even 
though the county board already has sufficient information 
to enable it to make a decision as to their ability to support 
the applicant?” 


It is our opinion that the language of the statute is mandatory, 
and requires that the parents and children of the applicant, if within 
the state, testify before the board under oath, even though the 
board has sufficient information to enable it to decide the question 
of their ability to support the applicant. 


You next inquire: 


3. “Under the provisions of Section 68-210, R. S. 1943, 
the county board is required to make a reinvestigation of 
assistance cases at least once each year. It has been the 
policy of the Board of Control to require all changing points 
of eligibility for assistance to be rechecked at the time of 
the annual reinvestigation. 


(A) “Does this mean that relatives of such re- 
cipients must take an oath and answer questions as a 
a part of each annual reinvestigation? 


(B) “Will persons who are receiving assistance on 
the effective date of L. B. 23 automatically become in- 
eligible for old age assistance payments until such time 
as their parents and children have taken an oath and 
answered questions?” 


(A). It is our view that the requirement that parents and chil- 
dren of the applicant testify under oath as to their inability to support 
the applicant, applies only to the original investigation provided 
for in Section 68-204. Of course, such relatives may be examined at 
any subsequent investigation, and should be if there is reason to be- 
lieve that their economic condition has changed to the extent that 
they can now support the applicant. 


(B). It is our opinion that L. B. 23 will not affect the status of 
persons who are already receiving assistance at the time it takes 
effect. We find nothing in the language of the act to indicate that 
it is to be retroactive and require a reexamination of all cases where 
assistance has been previously granted. 
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You further inquire: 


4. (A) “Must old age assistance payments be withheld 
in the event that relatives of the applicant refuse to take an 
oath and answer questions, or fail to appear, even though 
there is evidence indicating that such relatives are not 
financially able to support the applicant? 


(B) “Are relatives of an applicant for old age assistance 
subject to any penalties in the event that they refuse to 
take an oath and/or answer questions?” 


(A). We interpret this act to require that the parents and children 
appear before the board and testify under oath that they are unable 
to support the applicant before the applicant may be granted assist- 
ance by the board. This requirement is a mandatory condition to 
the granting of assistance even though the board may know the 
facts from other sources, and old age assistance should be withheld 
until the sworn testimony of these witnesses has been obtained. 


(B). Under the provisions of Section 68-220, R. S. 1943, the 
board has power to compel, by subpoena, the attendance of witnesses. 
We doubt if it has power to punish for contempt a witness who refuses 
to take an oath or answer questions in the absence of a statute eon- 
ferring such power. Section 12 Am. Jur. 426, Sec. 54. 


You inquire: 


5. “Must the interviewing of relatives and the informa- 
tion obtained be kept confidential as provided for under Sec- 
tions 68-312 and 68-313, R. S. 1943?” 


The examination of relatives as to their inability to support the 
applicant is a part of the investigation and is governed by the same 
laws which are applicable to the investigation generally. The exam- 
ination of relatives and the information elicited from them as a result 
of such examination should be confidential as required by Sections 
68-312 and 68-313. 


You inquire: 


6. “What action should be taken in case a county re- 
fuses to follow the provisions of L. B. 23, particularly with 
regard to the administering of oaths and questioning of 
parents and children residing in the county when the appli- 
cant lives in a different county?” 


There are several remedies provided by law in cases where county 
officers fail or refuse to perform their legal duties. -These include 
proceedings in mandamus, removal from office under Chapter 23, 
Article 20, R. S. 1943, and perhaps criminal prosecution for palpable 
omission of duty under Section 28-724, R. S. 1943. The appropriate 
action must depend on the facts of the particular case. 
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March 29, 1949 
COURT HOUSE 


Erection on New Site Within Boundaries of County Seat— 
Necessity of Submission to Electors 


Mr. P. W. Phillips, County Attorney, Beaver City: 


You ask whether the erection of a new courthouse on a new site, 
within the boundaries of the town or city as it existed at the time of 
the designation as a county seat, is a matter which must be submitted 
to the electors at an election. 


The answer is no. The authority and discretion to make the 
decision rests with the county board. Mylet v. Platte County, 103 
Neb. 105, 170 N. W. 615. 


Sec. 22-302, R. S. 1943, clearly manifests a legislative determina- 
tion that the term ‘‘county seat’ applies to the town or city where the 
seat of county government is located. Cf. 20 C. J. S. 808, Sec. 53, and 
20 C. J. S. 832, Sec. 73. 


We do not find, however, any statute or decision of the Nebraska 
Supreme Court which, expressly or by implication, would support a 
county board in locating a courthouse on a site in which the county 
did not have some sort of interest in fee. 


March 31, 1949 
LIQUOR LICENSES AND SALES 


Eligibility for Wholesale or Retail License of a Corporation None 
of Whose Stockholders Live in Nebraska 


Nebraska Liquor Control Commission, State Capitol Building, Lincoln: 


You request our opinion as to whether a corporation, none of 
whose stockholders live in Nebraska, is eligible to receive a license 
to engage in the wholesale or retail liquor business. 


We find no provision of the Nebraska Liquor Control Act which 
makes residence in Nebraska of a stockholder or stockholders a con- 
dition to its eligibility to obtain a license either as a wholesaler or a 
retailer. Section 53-125 (10), R. S. 1943, provides that no license of any 
kind shall be issued to “a corporation, if any officer, manager or direc- 
tor thereof, or any stockholder, owning in the aggregate more than 
twenty-five per cent of the stock of such corporation would be in- 
eligible to receive a license hereunder for any reason other than citizen- 
ship and residence within the governmental subdivision;” etc. (em- 
phasis supplied). 


Section 53-126, R. S. 1943, requires that corporations, either do- 
mestic or foreign, may be given licenses on complying with certain 
requirements among which is a requirement that the corporation 
appoint an agent in full authority and control of its business who is 
personally eligible to receive a license. A similar requirement is made 
by Rule No. 23 adopted by the Nebraska Liquor Control Commission. 
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It is our opinion that the fact that no stockholders of the corpora- 
tion reside in Nebraska, or that since obtaining a license all of the 
stockholders have removed their residence from Nebraska to other 
states, does not render the corporation ineligible to receive or to con- 
tinue to hold a liquor license. 


March 31, 1949 
COUNTY BUDGET 


Authority of County Board to Contract for Appraisal of All 
County Real Estate for Assessment Purposes 


Mr. Ralph W. Norman, County Attorney, Ord: 


You ask whether a county board may lawfuly provide for’ ser- 
vices to be rendered to the county assessor under a contract whicn 
recites that, commencing not later than March 8, 1949, and terminating 
on or before December 15, 1949, an appraisal of all real estate in the 
county shall be accomplished for the use of the county assessor in 
fixing real estate valuations for assessment purposes, compensation 
for such services to be $16,850.00 payable in monthly installments of 
amounts which are to be agreed upon by reference to the value of the 
services performed during each month. 


You say: 
“The budget for this year makes no provision for and 
provides no money to be used for this purpose. The County 


miscellaneous fund has about $8,000.00 which could be used 
for this purpose. * * *” 


And you ask: 
“* * ® Ts this contract legal and enforceable? * * *” 


While it is true that the budget makes no provision for payment 
for the services which might be rendered under this contract, still 
there is no doubt of the authority of the board to appropriate the 
$8,000.00 in the miscellaneous fund to the payment of claims arising 
out of a valid contract. 


Laying to one side the question whether the county board is, as a 
matter of law, attempting to contract for the performance of duties 
which are imposed by statute on the county assessor, cf. Speer v. 
Kratzenstein, 143 Neb. 310, at page 317, 12 N. W. (2d) 360, or whether 
it is contracting for services in aid and assistance to the county assessor 
under Sec. 38 of L. B. 91, Laws of Nebraska 1947, which latter supposi- 
tion we think inapposite, we are of the opinion that the immediate 
question is the one which rises under the county budget act of 1937, 
Secs. 23-901 to 23-920, R. S. Supp. 1947. 


If the case be that the proper construction of the contract herein 
questioned is that the county board is attempting to contract for the 
performance of duties which are imposed by statute on the county 
assessor, then the case of Warren v. County of Stanton, 147 Neb. 32, 
22 N. W. (2d) 287, is controlling and the contract would be one which is 
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beyond the power of the county board to enter into in the first instance. 
We do not reach a decision on this question, since we believe that the 
contract is clearly in violation of the county budget act. 


The instrument executed by the county board does bind the county 
to levy taxes in the future, and does contract with’ reference to a levy 
and a budget of a subsequent year. It is our opinion, therefore, that 
Sec. 23-132, R. S. 1943, made it unlawful for the county board to enter 
into such a contract, and that under Sec. 23-916 the contract is nuil 
and void. 


It is settled beyond argument that a county board has no power 
to create an obligation which will bind the county to levy taxes in the 
future, nor to contract with reference to levies and budgets of subse- 
quent years. Secs, 23-132 and 23-916, R. S. 1943; Roberts v. Thomp- 
son, 82 Neb. 458, 118 N. W. 106; Berlinghof v. Lincoln County, 128 
Neb. 28, 257 N. W. 373. 


The contract here in question is not one which, at this moment, 
is within the cover of protection afforded by Campbell v. Douglas 
County, 142 Neb. 773, 7 N. W. (2d) 764, since the county has not yet 
received and retained any benefits. The court in Speer v. Kratzen- 
stein, supra, expressly found that there were funds legally available 
for payment of any claims under the contract there considered. See 
pages 312-313 of the Nebraska Report. 


You ask, further, whether you are bound to proceed under Sec. 
23-919. We think not. The penal provisions of the county budget act 
do not contemplate that a public officer shall be subject to the punish- 
ment therein provided simply upon a showing that an officer has in- 
nocently miscalculated or misunderstood the scope of his authority, 
particularly where the county has suffered no loss. The law does 
consider the sense as well as the literal language of a statute which 
creates a malum prohibitum. See Sec. 23-1201, R. S. 1943. 


If the case were that an officer, after seeking and obtaining from 
you advice that the contemplated action was unlawful, wilfully per- 
sisted in acting, then the matter would be on a different footing. In 
such circumstances a conviction probably could be obtained and you 
would be justified in invoking the statute. 


March 31, 1949 
CITIES AND VILLAGES 


Election and Appointment of Officers Under City Manager 
Form of Government 


Mr. Chauncey C. Sheldon, County Attorney, Scotts Bluff County, 
Gering: 


You ask “whether or not it is proper for a Water Commissioner 
and City Treasurer to be elected in the City of Scottsbluff, under 
the city manager form of government which has been adopted in 
and for the city’, or “whether these officers should be appointed.” 


The city manager plan of government is provided for in Sections 
19-601 to 19-661, R. S. 1943, and the provisions of the act, passed in 
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1917, may be invoked only by the electors in cities having a popula- 
tion of 1,000 or more and less than 100,000. Sec. 19-601. 


Section 19-603 provides that: 


“The charter and all general laws governing any city 
shall continue in full force and effect, except that insofar as 
any provisions thereof are inconsistent with this act, the 
same shall be superseded in any city upon the taking effect 
of this act therein.” 


Section 19-608 provides that: 


“Tf the plan of government provided in this act is ap- 
proved by a majority of the electors voting thereon, it shall go 
into effect immediately, insofar as it applies to the nomination 
and election of officers provided for herein, and in all other 
respects it shall go into effect on the first Monday following 
the next regular municipal election. If the proposition to 
adopt the provisions of this act is rejected by the electors, it 
shall not again be submitted in that city within two years 
thereafter.” 


We have read the entire act carefully and note that the Ne- 
braska Supreme Court has not had occasion to construe the act or 
any of its provisions. We have, therefore, gone directly to the sources 
from which the act is derived, and affirm that the various sections 
of the act have been taken, practically verbatim, in many instances, 
in part from the Blanket Charter Act of 1913 of Ohio (Sections 3515-1 
to 3515-71, Page’s Ohio General Code Annotated, Volume 3) and in 
part from the Charter of the City of Dayton (Clute, Modern Munici- 
pal Charters, Volume 2, page 851) which adopted the city manager 
plan of government in 1913. 


We have compared the provisions of the Nebraska Act, section by 
section, with the provisions of the Ohio Act and the Dayton Charter, 
and after such examination have reread the Nebraska Act in the 
light furnished by these sources. 


From such examination, and taking the Nebraska Act as an 
integrated measure which is designed to accomplish the purpose 
stated in Sec. 19-603, it is our considered opinion that a water com- 
missioner and a city treasurer cannot be elected in Scottsbluff but 
that these officers should be appointed. 


We can come to no other conclusion than that the Legislature 
intended, where the city manager plan was adopted by the electors, to 
provide only for the election of two classes of officers—councilmen and 
a police magistrate, as is evidenced by Sections 19-620 to 19-627, in- 
clusive. Section 19-620 no longer excepts the office of police magistrate 
in view of the 1920 Amendment of Sections 1 and 18 of Article V of 
the Constitution. Section 19-627 prescribes merely the manner in which 
all elections shall be held, conducted, and the results canvassed and 
certified—that is by reference to the provisions of the general election 
laws which are set forth in Chapter 32, R. S. 1943 and R. S. Supp. 1947, 
and in Sections 16-301 and 16-307, R. S. 1943. 


Section 19-627 does not deal with the creation, continuance or dis- 
continuance of any office, this matter being covered by Section 19-620. 


—178— 


We do not doubt that the council, for example, acting under the power 
granted by that section, may accomplish precisely what otherwise may 
be done under Section 19-1601, R. S. Supp. 1947—combine the offices 
of clerk and treasurer. 


Section 19-618 provides that the council shall choose a city mana- 
ger, a city clerk and, where required by Section 19-649, a civil service 
board. Subject to the exercise by the council of the power to create 
or discontinue departments, offices and employments, the city manager, 
by Section 19-646, is granted the power to appoint all other persons to 
office, and by Section 19-645 he is declared to be responsible for the 
proper administration of all affairs of the city. 


We read the act as a grant of authority by the Legislature to the 
electors of a city falling within Section 19-601 to discontinue the elec- 
tion to public office of all officers save those who are expressly provided 
for in the act or who are expressly excepted by Section 19-620. The 
electors of the city of Scottsbluff have exercised the power thus 
granted and the offices in question are no longer elective. 


To read the act as though Section 16-302, R. S. 1943, were con- 
sistent with it would be to read into Section 19-620 an exception which 
the Legislature deliberately and expressly omitted. If the Legislature 
could be taken to have intended to preserve the existence of any of 
the offices mentioned in Section 16-302, as elective offices, then it 
would have created an inconsistency which it expressly provided 
against in Section 19-603. 


Hence we are of the opinion that Section 16-302, which provides 
for the election of a mayor, treasurer, clerk, police magistrate, and 
water commissioner is superseded by the act. None of these offices 
is one which the electors fill, the office of president, who becomes ex 
officio mayor, being filled by election by the council itself. Section 
19-617. 


That the act is constitutional we have no doubt, and our general 
conclusion is reinforced by a reading of State v. Ure, 91 Neb. 31, 135 
N. W. 224, where the court considers what is now Article 4 of Chapter 
19, R. S. 1943, relating to the commission form of government. While 
that act deals with some matters in greater detail, still the general 
principles stated in that decision are applicable to the act here con- 
sidered. 


April 2, 1949 
INHERITANCE TAX 
Liability of Widow for Inheritance Tax — of Surviving Children 


Mr. James J. Fitzgerald, County Attorney, Fourth Floor Court House, 
Omaha: 


We have your request for our opinion in the following words: 


“In a certain estate the household goods were appraised 
at $1183.50. The widow is claiming exemption from the 
payment of inheritance tax on the ground they are exempt 
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to her by virtue of Section 30-103, Revised Statutes of Ne- 
braska for 1943. 


“There is also a valuable diamond ring which passes to 
the surviving spouse by virtue of the same section, and it 
is likewise claimed that the value thereof is not subject to 
inheritance tax. 


“What is your opinion as to the liability of the widow 
for inheritance tax on the above mentioned items?” 


The section providing for inheritance taxation reads as follows: 


“All property which shall pass by will or by the intestate 
laws of this state from any person who, at the-time of his 
death was a resident of this state, or, if the: decedent was 
not a resident, any part of the property within this state, 
except property exempted by the provisions of section 177- 
2007 or by section 77-2007.01 of the Uniform Reciprocal Trans- 
fer Tax Act, shall be subject to tax at the rates prescribed 
by sections 77-2004 to 77-2006.” Sec. 77-2001, R. S. Supp. 
1947. 


The wording of the statute, considered alone, indicates that the 
tax should be applied to all property descending “* * * by will or 
by the intestate laws of this state * * *” and would certainly indicate 
that property belonging to the deceased which, under any provisions 
of law of descent, was passed on to another person after his death 
should be includible in the assets upon which the value of the estate 
or of the particular share was computed. Clear as that may appear 
at a first reading, there are several cases of the Nebraska Supreme 
Court which must be considered in passing upon the question as to 
whether that aspect of the statute is actually the operating basis 
of the law. The cases In re Sanford’s Estate, 90 Neb. 410, 133 N. W. 
870 (decided in a case where death had occurred prior to the abolition 
of dower) and Strahan v. Wayne County, 93 Neb. 828, 142 N. W. 678, 
hold that the share of the wife provided in Sec. 30-101, R. R. S. 1943, 
in her husband’s real estate, and in Sec. 30-103, R. R. S. 1943, in 
her husband’s personal property, is immune from taxation. The 
opinion in the latter case contains the following statement of the law: 


“It has been held by the great weight of authority that 
dower is not immune ‘because it is dower, but because it, 
like the right to the homestead, and to the distributive share 
of the widow of the estate of her deceased husband, belonged 
to her inchoately during his life, and vested fully in her 
at his death. The widow’s share of the estate of her deceased 
husband, by the present inheritance law, is given to her in 
lieu of dower, and it follows that the interest of the appellant 
in her deceased husband’s estate, both real and personal, 
comes within the test of immunity. 


“Under the present statute the wife takes her interest in 
the estate of her deceased husband by operation of law. She 
cannot be deprived of that interest by his will. It is some- 
thing which belongs to her absolutely and independently of 
any right of inheritance or succession. Strictly speaking, 
the widow’s share should be considered as immune, rather 
than exempt, from an inheritance tax. It is free, rather 
than freed, from such tax. It is not excepted from the tax- 
able class because it never was in such class. Like all debts, 
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taxes, costs, expenses and other similar items, it is deducted 
before any inheritance tax is assessed. The share of the 
realty and personalty, which under our law go to the widow 
independent of any will or act of the husband, is not, so to 
speak, a part of his estate, and is no more liable to a succes- 
sion tax at his death than is her individual property derived 
from her own ancestors and held in her own name, though 
the husband may have had the management and control of 
the estate during his lifetime. 


“The effect of our decedent law is practically the same 
as the law of community of property, and the courts of those 
states which have adopted that law have held, with but a 
single exception, that the wife is not liable, upon the death 
of her husband, to pay an inheritance tax on her one-half 
of the community property, for the reason that the property 
does not pass to her by will or by the intestate laws of the 
state. * * *” 


The holding of the court in those cases has been judicially ad- 
verted to in a critical manner by other jurisdictions frequently. (See 
AST etal in A. L. R., Vol. 37, p. 544; Vol. 105, p. 384; and Vol. 122, 
p. x 


There is reason for doubt as to whether the decision there reached 
and the language there used would have been the same had the matter 
been considered in the first instance at a later date. The case contain- 
ing the above quotation was decided in 1913 and the death had oc- 
curred only two years after the statute (1907) abolishing dower was 
enacted. The inheritance tax statute (1901) enacted a somewhat new 
form of taxation and not the well recognized source of revenue that 
inheritance tax has since become. The court resorts to an analogy 
with dower which had just been renounced as an institution in this 
state. It resorts further to a statement that our legal system is 
practically the same as in “community property states” and relies 
upon authorities in such states for declaring the wife’s property im- 
mune from taxation. This similarity is certainly not apparent. 


Because of the above state of the law, it would be our opinion 
that the matter of a wife’s share, at least in personalty and probably 
in real property, should again be brought to the attention of the 
courts for a determination as to whether the rule is proper. However, 
the Nebraska Legislature has met at least once every two years since 
the issuing of the opinion. This body has not seen fit to make ex- 
tensive or even slight clarification in the language of the inheritance 
tax statutes and has thus indicated, at least passively, that the inter- 
pretation placed upon the law by the court is acceptable. 


We therefore are faced with the situation in this state (however 
disappointing to the state’s tax collecting agencies) where the entire 
statutory share of the widow in her husband’s estate, both personal 
and real, is immune from inheritance tax. The household goods, 
regardless of value, and th epersonal ornaments, such as the diamond 
ring mentioned in your letter, would be a part of the statutory share 
of the widow in his personal property. They are provided for in 
the same section (Sec. 30-101, R. R. S. 1943) as is her fractional share 
designated and would be, in our opinion, immune to inheritance 
taxation. 


You further inquire: 
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“May we also ask if your opinion would be the same 
if there were no surviving spouse but the household goods 
went to adult children or to minor children.” 


An examination of our statutes discloses that at Sec. 30-404, 
R. R. S. 1943, the statute provides that the articles allowed to the 
widow pursuant to the provisions of Sec. 30-103, R. R. S. 1943, shall 
not be considered assets in the hands of the executors or administrators. 


There is other respectable authority for the contention that those 
articles exempt to the husband during his lifetime are properly ex- 
cluded from the estate on which inheritance tax is paid (see Collins 
v. McCanless, 179 Tenn. 656, 169 S. W. 2d 850, 145 A. L. R. 1380) and 
this does not indicate that the rule as to that property would be any 
eerene whether the widow or the children were receiving the ar- 
ticles. 


There is further respectable authority for the proposition that 
allowances to the widow or children are not a part of the estate 
since “‘* * * such payments are made, not by virtue of the will or 
of the laws regulating intestate succession, but by order of the court, 
diverting it from the purposes to which it was appropriated by the 
will or the intestate laws * * *” (28 Am. Jur. 72, Sec. 120), and 
since there is no reason to suppose that other articles expressly men- 
tioned in the first subsection would not be entitled to the same con- 
sideration, it is our opinion that the Nebraska court would exclude 
the articles from the inheritance tax corpus. 


In reaching this conclusion we are not unmindful of the fact 
that if the logic of the Supreme Court in the Strahan case were 
carried to its ultimate conclusion no inheritance tax would be levied 
upon any recipient except upon the portion which he received in 
excess of his statutory share. The court in the Starhan case did not 
go that far but did allow the tax to be levied upon the shares of the 
children. Further, the basis of the Strahan case was, as stated above, 
an analogy to dower and community property, neither of which would 
present an analogy when the children are the beneficiaries. 


April 2, 1949 
ASSISTANCE — COUNTY AND STATE 


Validity of County's Claim Against Estate for Reimbursement 
of Old Age Assistance Payments 


Mr. Walter H. Smith, County Attorney, Cass County, Plattsmouth: 
You write: 


“The Cass County Treasurer has filed two claims in an 
estate now pending in Plattsmouth, Nebraska, based on old 
age assistance grants. Claim No. 1 is for old age assistance 
from September 1, 1947 to March 1, 1948, in the total sum 
of $350.00. Claim No. 2 is for old age assistance from July 
1, 1936 to September 1, 1947, in the total sum of $3311.59. 
Other claims, including the funeral bill, amount to approx- 
imately $600.00 or $700.00. The property in the estate con- 
sists of real estate valued at $3300.00 and personal property 
valued at $211.00. 
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“The deceased left as “his heirs, three daughters, a son, 
and grandson, who were and are self supporting. The widow 
predeceased the deceased. 


“The heirs are taking the position that claim No. 2 for 
obligations from July 1, 1936 to September 1, 1947 cannot be 
allowed, since they are contending that the lien law, which 
went into effect September 7, 1947, bars any claim for old 
age assistance prior thereto. They further contend that if 
such is not the fact that in any event, claim No. 2 would be 
outlawed for all that period, except the period covering the 
four years prior to the date of death, March 24, 1948.” 


Since the question you present is already before the court for 
decision, our opinion can, and should, carry no greater authority 
than that of any lawyer competent to express an opinion. The ques- 
tion will ultimately be determined by the courts. 


We do not agree with the contention that the lien law, which 
went into effect September 7, 1947, bars claims for old age assistance 
prior thereto. Section 68-215, R. S. 1943, providing for the filing 
and allowance of a claim for the amount paid as assistance against 
the estate of the recipient of assistance, has been a part of the assist- 
ance law since its original enactment in 1935. The lien law of 1947 
did not in any way affect the validity of the claim but merely provided 
an additional remedy for the collection of such claims as might accrue 
after September 7, 1947. This same question was raised in the case 
of Boone County Old Age Assistance Board v. Myhre, 149 Neb. 669, 
32 N. W. 2d 262, and was decided adversely to the contention of the 
heirs by our Supreme Court. See, also, Edgerton v. Hamilton County, 
150 Neb, 821, 19 S. C. J. No. 23, p. 821. 


We do not agree with the heirs that the claim of the county for 
reimbursement of old age assistance payments has outlawed except 
for the four-year period immediately prior to the death of the re- 
cipient. Section 68-216, R. S. 1943, provides: 


“No statute of limitations shall apply to any claim or 
cause of action, belonging to the state or county and arising 
under the provisions of section 68-215, while the recipient, 
former recipient, spouse or such dependent children survive.” 


It was held in Boone County Old Age Assistance Board v. Myhre, 
supra, that by virtue of Section 68-216, R. S, 1943, the estate of a 
recipient of old age assistance who died on July 14, 1946, was liable 
for assistance furnished for the entire period from July, 1938, to 
June, 1946, and no part of such claim was barred by the statute of 
limitations. 


In view of the decision of the Supreme Court in Boone County 
Old Age Assistance Board v. Myhre, supra, we believe there is no 
merit to the contentions of the heirs in the case you present. 


April 2, 1949 
ASSISTANCE — COUNTY AND STATE 


Effect of Statute of Limitations on Administration of Estates 
to Recover Old Age Assistance Payments 
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Mr. Lloyd L. Pospishil, County Attorney, Schuyler: 
We have your request for our opinion in the following words: 


“A legal opinion is requested with respect to the duty 
of Colfax County Officials on the basis of the following factual 
situation, viz: “A” and “B,” wife and husband, respectively, 
owned a residence during their lifetime, consisting of one 
lot in a Village, apparently of the value of more than the 
$2000.00 homestead exemption. This property was owned by 
them not as joint tenants, but as tenants in common. 


“*A’, the wife, died more than three years ago. More 
than $1000.00 in the form of Old Age Assistance Benefits 
were received by her over a period of 76 months. “B”, who 
resided with her, remained on the premises and received 
benefits for the period of 88 months in the amount of almost 
$1400.00, but were discontinued as of October 1, 1947, because 
of the Lien Law. “B” died recently, and there is no one else 
remaining in the household, such as an incapacitated child, 
ete. 


“No administration has been commenced with respect to 
the estate of “A”, or the estate of “B.” At least two questions 
arise with respect to filing a claim for Old Age Benefits re- 
ceived by “A,” viz: (1) The fact that the statute of Non- 
Claim probably has run against that estate, and a creditor 
therefore could not institute administration thereof, and (2) 
Perhaps no claim could be filed against her estate since a 
spouse survived her and continued to reside on the premises. 


“With respect to the estate of “B”, it would seem that 
the county could institute administration of his estate and 
file a claim therefor. Assuming that the premises are now 
not worth more than $2000.00, and considering further that 
funeral expenses, court costs, medical bills, etc., would amount 
to more than $500.00, the question arises as to what the duty 
of the Board of Commissioners, County Treasurer, and County 
Attorney are in the premises.” 


“Copy of this letter is being forwarded to the Consultant 
on Technical Services, since it is my understanding that cases 
of this type arise within his department, and for the further 
reason that I understand a case entitled Edgerton v. Hamilton 
County has been pending in the Supreme Court involving 
similar questions. An early reply to the foregoing questions 
will be deeply appreciated.” 


The court has entered its opinion in the Edgerton case (150 Neb. 
821, — N. W. 2d —) and the mandate has been issued thereupon. 
So far as the questions in your letter are concerned the principal 
decision in the case is that the homestead regardless of whether se- 
lected from joint property or separate property does not remain ex- 
empt from the claims of the county for Old Age Assistance furnished 
unless certain survivors exist. 


It is our opinion that the county should as a creditor institute 
proceedings to administer the estates of both A and B; that of A 
for the purpose of asserting claim for payments made to A during 
her lifetime and that of B for the purpose of asserting claim for pay- 
ments made to him. If B had instituted the proceedings in the estate 
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of A he might well have become owner of the entire fee but he did not 
do so. Therefore, there is an uncertainty as to who owns the un- 
divided one half which belonged to A. In any event it is subject to 
the claim of the county for old age assistance. While an ordinary 
creditor might be precluded by the passage of time from asserting 
its claim in her estate, we do not feel that the payment of old age 
assistance is subject to the same limitations. Section 68-216, R. S. 
1943, provides that no statute of limitations shall apply to the claim 
while the recipient, spouse or dependent children survive. This ap- 
pears to be a specific legislative provision for exactly the type of 
situation which you present, and the arrangement seems to be that 
the county may not assert its claim in the estate of A while B (in 
your case) is still alive, but that during his life no laches or statute 
of limitations are operating to bar the claim. 


The estate of B, may of course, be administered in the ordinary 
fashion as it would be, had any creditor instituted the proceeding. 
It is possible that proceeding in both estates may permit a sale of 
the entire fee, which would result in a more favorable price than 
would the separate sale of undivided interests. 


April 4, 1949 
SCHOOL DISTRICTS 


Interest After Maturity and Retirement of School District 
Refunding Bonds 


Mr. John C. Gewacke, Fillmore County Attorney, Geneva: 
This refers to your letter dated March 21, 1949, in which you state: 


“A school district in this county issued bonds for the 
erection of a school building. All of the bonds were not paid 
at maturity and refunding bonds with coupons attached were 
then issued. The refunding bonds stated on their face that 
they drew interest at 244% to maturity. Both the bonds and 
coupons were silent as to the rate of interest on either the 
bonds or coupons after maturity. ; 


eon ok 


“This raises three questions. First, what rate of interest 
will the interest coupon bear after maturity? Second, what 
rate of interest will the principal of the bond bear after 
maturity? 


eee 


“Third, can the county treasurer withhold payment on 
any given bond until the full amount of the bond can be 
paid, or can the county treasurer make partial payments as 
tax money is received, and if so, what is the procedure?” 


For the purposes of this opinion the three questions you have 
propounded will be answered separately and in the order of their 
appearance. 


As to the rate of interest the interest coupon will bear after 
maturity, it is the opinion of this office that the same will bear inter- 
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est at the rate of 7% per annum in accordance with the specific pro- 
vision of Section 10-101, Revised Statutes of Nebraska for 1943. The 
pertinent portion of Section 10-101, supra, is as follows: 


“* * * The county treasurer shall be the county fiscal 
agent, and all bonds and coupons issued by any * * * school 
district * * * shall be made payable at the office of the county 
treasurer. If the interest on any such bonds is represented 
by coupon notes, such coupon notes shall contain a provision 
fixing the rate of interest they shall bear after due until 
they are paid, and if they contain no such provision, they 
shall bear interest at the rate of seven per cent per annum 
from the date of maturity until paid. * * *” 


With reference to the rate of interest the principal of the bond 
will bear after maturity it is our conclusion that Section 10-717, Re- 
vised Statutes of Nebraska for 1943 is applicable. Section 10-717, 
supra, provides in part: 


“Any school district in the state of Nebraska which has 
heretofore voted and issued, or which shall hereafter vote 
and issue, bonds to build, * * * or for any other purpose, and 
which bonds, or any part thereof, shall still remain unpaid, and 
remain and are a legal liability against such district, and 
bearing interest, is hereby authorized to issue coupon bonds 
at a rate of interest not exceeding six per cent per annum, to 
be substituted in place of, and exchanged for such bonds 
heretofore issued, * * *” 


As stated in your letter the refunding bonds in question drew 
interest at the rate of 2%4% until maturity. This is the rate of interest 
the principal of the bonds will draw from the due date until paid. 


You will note that the opinion of this office written under date 
of March 10, 1942, to which you refer in your letter holds that the 
legal rate of interest will apply “unless the bonds contain a contract 
rate, in which event such contract rate will control.” 


The general rule as stated in 47 C. J. S., Section 39, p. 50 is as 
follows: 


«* * * what has been termed the weight of authority 
is to the effect that the stipulated rate, whether it is greater 
or less than the legal rate, will attend the contract until pay- 
ment of the debt or until its merger in a judgment, unless 
the statute forbids the taking of a greater rate than is estab- 
lished by it.” 


and gives as the reason for the rule: 


“The theory of some of these cases is that, as the parties 
have themselves agreed on a specific rate of interest as com- 
pensation for the use of money, it is just that the law should 
adopt the same rate as the measure of damages if the money 
is retained beyond the time fixed by the contract for its 
return. Union Sav. Inst. v. Boston, 129 Mass. 82, 37 Am. R. 
305.” 47 C. J. S, p. 50, note 94. 


The above ruling serves to take your problem out of the opera- 
tion of Section 45-104, Revised Statutes of Nebraska for 1943, which 
section provides for the “legal rate of interest” in Nebraska and 
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places the question of the rate of interest the principal of the re- 
funding bonds will bear within the purview of Section 10-717, supra, 
and in accordance with the provisions of the latter section it is our 
conclusion that the bonds will bear interest at the stipulated 2%% 
from the date of maturity until paid. 


Your third question relates to the manner and mode of payment. 
More specifically, you inquire whether or not the county treasurer can 
make a partial payment on the principal of the bonds as tax money 
is received. In the opinion of this office he cannot. 


Section 10-719, Revised Statutes of Nebraska for 1943, refers to 
refunding bonds in particular and provides in part: 


“* * * and they shall be paid, and the levy be made and 
tax collected for their payment, in accordance with laws 
governing the said bonds heretofore issued.” 


Section 10-209, Revised Statutes of Nebraska for 1943, provides 
for the method of payment of the original bonds, the same being as 
termed in Section 10-719, supra, “the said bonds heretofore issued.” 
The pertinent portion of Section 10-209, supra, is as follows: 


“Except as otherwise expressly specified by statute, when- 
ever a bond or an interest coupon appertaining thereto, the 
payment of which bond and coupon is secured by the general 
power of taxation and which bond and coupon is issued by a 
* * * school district, * * * shall be presented for payment to the 
county treasurer, * * * and there is not sufficient money to 
pay the same in the fund out of which such bond or coupon 
is payable, said county treasurer, * * * shall register said 
bond or coupon in a book kept by him for that purpose; * * * 
Each such bond or coupon so registered shall be registered 
in order of its presentation for payment, * * * Thereafter 
moneys coming into such fund shall be applied to payment of 
such bonds or interest coupons, as the case may be, in the 
order of their registration. * * *” ‘ 


There is nothing in the wording of the above statute authorizing 
the county treasurer to make a partial payment on the bonds, and 
in the absence of any specific statutory authority the general rule 
to the effect that if the Legislature intended to grant any such author- 
ity they would have so provided, must govern. Peterson v. Brunzell, 
103 Neb. 250, 170 N. W. 905. Chapter 10, Article 2, Revised Statutes 
of Nebraska for 1943, sets forth the procedure to be followed in the 
retirement of bonds in accordance with the Uniform Registration and 
Cancellation of Bonds law and the same must be strictly followed 
and adhered to. 


April 4, 1949 
PUBLIC PROPERTY 


No Authority Granted to State Using Agency to Offer Used 
Equipment on Exchange Basis When New 
Property Purchased 


Hon. Phillip K. Johnson, Tax Commissioner, State House: 
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We have your request for an opinion in which you refer to Sec. 
81-153.01, R. S. Supp. 1947 and ask: 


“In view of the above mentioned statute the question 
has arisen as to whether or not it is legal for a using agency 
of the state when purchasing new equipment, to offer in 
exchange used equipment and make up the difference by 
warrant between the allowance on the used equipment and 
the cost price of the new article.” 


The statute cited above reads as follows: 


“Whenever any using agent shall have any personal prop- 
erty for which it no longer has any need or use, it shall notify 
the Purchasing Agent in writing, setting forth a description 
of the property and the approximate length of time that 
such property has been in the possession of the using agency. 
The Purchasing Agent shall appraise such property and send 
a bulletin to all other using agencies of the state that he 
thinks might have need or use for such property, setting 
forth that he has such property for sale and that it can be 
bought at the appraised price. If the Purchasing Agent shall 
fail to receive an offer from any using agency within thirty 
days, he may, after obtaining approval of the Governor, sell 
such property at public sale for cash to the highest bidder.” 


This statute, we think is clear and unambiguous to the extent 
that there is no room for interpretation. Words used in a statute are 
to be given their ordinary meaning unless the context indicates they 
are to be construed in a different way. Gibson v. Peterson, 118 Neb. 
218, 224 N. W. 272; State v. Bishop, 123 Neb. 481, 243 N. W. 658. You 
will note that the statute requires such property to be sold at public 
sale for cash. Our Supreme Court said in State v. Moore, 48 Neb. 
870, 67 N. W. 876, “A note or other promise to pay is not cash. The 
word ‘cash,’ as employed in the above statute, means current money.” 


In Wessel v. City of Lincoln, 145 Neb. 357, 16 N. W. 2d 476 our 
court said: 


“It is not the court’s duty, nor is it within its province, 
to read a meaning into a statute that is not warranted by the 
legislative language.” 


We think that in view of the explicit language used in the statute 
and the word “cash” having been defined by our Supreme Court 
to mean “current money” that there is no authority granted by the 
statutes to offer used equipment on an exchange basis when new 
property is purchased. 


April 7, 1949 
COURTHOUSE 
Relocation of New Courthouse Within Limits of Village 
Mr. J. F. Ratcliff, County Attorney, Trenton: 
You request our opinion as follows: 
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“A county owns a court house within the limits of the 
village which is the county seat. If the county builds a new 
court house, do the county commissioners have authority to 
re-locate the new court house within the limits of the village, 
but at a different location than the location of the existing 
court house, without an election thereon?” 


The county board has broad powers in the management of county 
affairs except where its authority is limited by statute. See Section 
23-103, R. S. 1943; Roberts v. Thompson, 82 Neb. 458, 118 N. W. 106. 
Among the duties imposed by law on the county board is that of 
erecting and maintaining a suitable courthouse. Section 23-120, R. S. 
1943. We find no statutory restriction as to the location of the county 
courthouse other than that it shall be located at the county seat, and 
it is apparent that the Legislature intended to leave the location of 
the courthouse and other county buildings to the discretion of the 
county board, provided they were located in the county seat. 


The “county seat” means the city, town or place where the county 
government is located. See Sections 22-203 to 22-212, inclusive, R. S. 
1943; Section 22-301 to 22-303, R. S. 1943; Words and Phrases, (Per- 
manent Edition) Vol. 10, p. 117 et seq. Sections 22-301 and 22-302, 
R. S. 1943, require that the “county seat” cannot be changed except 
by a three-fifths vote of the electors of the county. This, obviously, 
refers to the city or town in which the county buildings are located, 
as is clear from an examination of the statutes themselves. These 
statutes, however, do not require a vote of the people as to the location 
of the courthouse within the county seat. 


In the case of Dunne v. Rock Island County, 283 Ill. 628, 119 
N. E. 591, the Supreme Court of Illinois held that a provision of the 
state constitution prohibiting the removal of the “county seat” without 
a vote of the people meant the county town as the seat of the county 
government and had no relation to the location of the county build- 
ings in the town. 


It is our opinion, therefore, that the county commissioners have 
authority to relocate the new courthouse at a different location from 
that of the existing courthouse as long as the new location is within 
the corporate limits of the county-seat town, without an election 
thereon. 


April 7, 1949 
COUNTY SUPERINTENDENT 


Validity of Appointment of Unqualified Person Where 
There are No Qualified Applicants 


Mr. Robert V. Denney, County Attorney, Fairbury: 


You state that the County Superintendent of your county has 
submitted her resignation effective as of June 1, 1949; that at the 
present time there are no applicants for the position and that there 
is only one person interested but that she does not have the necessary 
qualifications as set forth in Section 79-1501, R.S. 1943. You inquire 
as to whether or not the appointement of this person would be valid 
in the event there are no qualified applicants for the position. 
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Section 79-1501 provides in part as follows: 


“* * * No person shall be eligible to have his name ap- 
pear on the ballot as a nominee for the office of county sup- 
erintendent at any primary election, to have his name appear 
on the ballot as a candidate for the office of county super- 
intendent at any general election or to have an election cer- 
tificate issued to him if he is the successful candidate for 
the office of county superintendent, unless he holds at least 
a Nebraska Initial Administrative and Supervisory Certificate 
issued in this state and in force on each such occasion, except 
as otherwise provided for in this section. * * *” 


While the wording above quoted is rather peculiar it is our opinion 
that it requires anyone holding the office of County Superintendent 
either by election or by appointment to have the form of Certificate 
required by said section. This is with the exception, of course, of 
those who held the office at the time the law was amended to include 
this qualification and have since continued in office. 


In discussing the eligiblity and qualifications of public officers 
it is stated in the 42 Am. Jur. as follows: 


“To hold a public office, one must be eligible and possess 
the qualifications prescribed by law, and an election or ap- 
pointment to office of a person who is ineligible or unqualified 
gives him no right to hold the office. * * *” (Page 907, Par. 
37) 


“* * * But where the power of appointment is limited 
so that only a person having certain prescribed qualifications 
may be selected, the courts may, in an appropriate proceeding, 
determine whether one appointed has the requisite qualifi- 
cations, and, if it is found that he has not, declare his title 
to the “office void.” (Page 985, Par. 145) 


It is our opinion that the person to whom you refer is not eligible 
to be appointed to the office of County Superintendent. 


April 7, 1949 
TOWNSHIPS 
Legal Obligation of Township to Maintain Village Streets 
Mr. Ray E. Sabata, County Attorney, David City: 
You ask: 


“Is a township under any legal obligation to maintain 
and otherwise service the streets of a village located in the 
township with township funds?” 


We have examined the various statutes relating to maintenance 
of monde in a township and find none which expressly imposes such 
a duty. 


Section 39-402, R. S. 1943, provides that the proper officers of 
cities or villages, located within the boundaries of a township, shall 
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expend for the maintenance and repair of streets and alleys of such 
cities and villages the money derived from one-half of the yield of 
the township levy on property within corporate limits of a tax for 
road purposes. 


In counties having the commissioner system of government only 
one-half of the road tax, levied upon property within corporate limits, 
is allocated to municipalities, Section 39-239, R. S. 1943. 


Thus it fairly may be inferred that the legislature intended by 
a specific apportionment of road taxes, that municipal authorities 
should see to the maintenance of city and village streets out of such 
money in addition to money derived from specific village or city 
levies. 


Section 39-242, R. S. Supp. 1947, provides for a special levy of 
three mills for road purposes and directs that the yield of the tax 
shall be used exclusively in improving the public highways in the 
township. There is no requirement for an equitable apportionment 
of the money to be spent. 


It is our opinion upon the general principle that no taxpayer or 
group of taxpayers can demand a quid pro quo for taxes levied and 
paid, Schulz v. Dixon County, 134 Neb. 549 at page 556, 279 N. W. 
179, and in the absence of a statute prescribing the allocation of bene- 
fits to be obtained by expenditure of public funds, that it lies within 
the discretion of township officers to determine whether road ma- 
chinery, purchased out of township funds, may be used in aid of 
maintenance of streets in a village. 


It would appear that the remedy of village residents lies in 
pressing their claims at a town meeting and in securing the election 
of township officers who will recognize the equities, if any, which 
may be involved. See Section 23-228, R. S. 1943. 


April 7, 1949 
ENGINEERS AND ARCHITECTS 


Filing of Annual Report of Nebraska State Board of Examiners 
for Professional Engineers and Architects 


Mr. Roy M. Green, Secretary, Nebraska State Board of Examiners for 
Professional Engineers and Architects, 204 M. A. Building, University 
of Nebraska, Lincoln: 


This is in answer to your request for an opinion as to date upon 
which it is necessary for the Nebraska State Board of Examiners for 
Professional Engineers and Ahrchitects to file its annual report with 
the Secretary of State. 


The applicable statute is Section 81-846, R. S. 1943, which is as 
follows: 


“The Board of Examiners for Professional Engineers and 
Architects shall keep a complete record of all its proceedings. 
A roster showing the names and places of business of all 
registered professional engineers and architects shall be pre- 
pared by the secretary of the board during the month of 


—191— 


December of each year. Copies of this roster shall be avail- 
able to each person so registered, placed on file with the 
Secretary of State, and furnished to the public on request. 
On or before December 31 of each year, the board shall sub- 
mit to the Governor a report of its transactions for the pre- 
ceding year, and shall file with the Secretary of State a 
complete statement of the receipts and expenditures of the 
board, attested by the affidavits of the chairman and secre- 
tary.” 


The term “for the preceding year” upon which the answer to your 
question depends, envisages a report to be filed at the end of the 
year which will give the public information concerning the activities 
of the board during the year. That is, the report for the year 1948 
must be filed on or before December 31, 1948. 


The prime requisite in construing statutes such as this is to as- 
certain the intent of the Legislature. It seems very improbable that 
the Legislature would pass an act which required a report but in- 
tended that the report would be a minimum of one year old with 
a possibility that some of the information would be almost two years 
old. 


The Supreme Court of Nebraska has never had the opportunity 
to pass upon the meaning of the phrase “preceding year” as used 
in this section. The Supreme Court of Colorado has ruled upon the 
meaning of the phrase in a statute which required the directors of 
a corporation to file a report. That court ruled in Bovee v. Boyle, 
136 P. 467, that: 


«“* * * Tt has been expressly ruled in this state that the 
liability of directors of a corporation for failure to comply 
with the statute in the matter of filing annual reports at- 
taches after 60 days from January Ist, and that, according 
to the plain letter of the statute, ‘the preceding year,’ for the 
debts contracted during which the directors become per- 
sonally liable, dates from the sixtieth day after January lst, 
and extends back 12 months from the date on which the de- 
fault a Bradford v. Gulley, 10 Colo. App. 146, 50 
Pac. 31 


It is, therefore, our opinion that Sec. 81-846, R. S. Neb. 1943, 
requires that the report filed on or before December 31 cover the 12 
month period which ends on that date; that the report for 1949 be 
filed on or before December 31, 1949. 


April 8, 1949 


JUSTICE OF PEACE 
Disposition of Dockets and Papers After Death 


Mr. Robert J. Bulger, County Attorney, Bridgeport: 


We have yours of April 6 advising that the only Justice of the 
Peace in your county passed away and you ask as to the disposition 
of his dockets, files and papers. 


Section 27-1805, R. R. S. 1947 provides in part as follows: 
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“# * * Tf the office becomes vacant by death, removal 
from the county or otherwise, before his successor is elected 
and qualified, the docket and papers in the possession of such 
justice must be deposited with the nearest justice in the 
county, there to be kept until a successor be chosen and 
qualified, then to be delivered over to such successor on 
request.” 


From a reading of the above it is at once apparent that the pos- 


session 


of the docket and papers is custodial only by the second 


justice, that is, he is only the caretaker thereof and has no power to 
enter any orders or judgment or to issue any process. 


Your problem is complicated by the fact that there is no other 
justice in your county and that the rights of litigants must be pre- 
served hence since the county judge also has justice of the peace 
jurisdiction until a successor to the deceased justice has been ap- 


pointed 


and qualified, (Sec. 32-1606, R. S. 1943) his docket and papers 


should be deposited with the County Judge of your county and by 
him delivered intact to the qualified: successor justice of the peace. 


April 8, 1949 
SCHOOL DISTRICTS 


Issuance and Negotiation of Bonds of Rural 
High School District 


Mr. Kenneth C. Fritzler, County Attorney, Kimball: 


We 
follows: 


have your letter of March 23 in which you first inquire as 


“The Trustees of the Dix Rural High School, Kimball 
County, Nebraska, which High School District is organized 
under Article 8, Chapter 79 of the Statutes of Nebraska, 
have requested an expression from your office relative to 
the issuance and negotiation of bonds of said High School 
District for the purpose of raising money with which to 
erect a gymnasium building. The Trustees have posted 
notices on each School House of each District located in the 
Rural High School District, calling for a special meeting 
to be held on April 12, 1949. Section 79-815 provides that 
the Trustees may issue and negotiate the bonds for the pur- 
pose of raising money for the erecting and furnishing of or 
the improvement of the high school building when authorized 
by a 2/3 majority vote of all the qualified voters present at 
the annual or special meeting. Section 79-816 provides that 
bonds shall conform to . .. as provided for in the several 
provisions of Section 10-701 to 10-719. 


“The last quoted Section of the Statutes, specifically 
10-702, provides for a 3/5 vote of the qualified electors pre- 
sent and voting on the question, and 10-703 provides that 
no vote shall be ordered on the issuance of bonds unless 
a petition shall have been signed by at least 1/3 of the 
qualified voters of each District. 
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“An opinion is desired, whether or not the bonds may 
be issued by the Trustees of the Dix Rural High School Dis- 
trict upon a 2/3 majority vote of the qualified voters present 
or whether it is necessary to have a 3/5 vote and the vote 
be preceded by a signed petition of at least 1/3 of the qualified 
voters of the Rural High School District.” 


In the situation which you describe an examination of the legis- 
lative history of the pertinent statutes is material. Sec. 79-815, R. S. 
Supp. 1947, was first enacted in 1901 and at that time it provided that 
the bonds should conform to certain enumerated sections in the gen- 
eral school bond law, to-wit: “* * * section six (6) to eleven (11) 
inclusive, thirteen (13), fifteen (15) to eighteen (18) inclusive, and 
twenty (20) to twenty-two (22) inclusive of subdivision fifteen (15) 
of chapter seventy-nine (79) of the Compiled Statutes, as near as 
may be.” At that time, therefore, it was provided only that certain 
procedures relative to the handling of the bonds be followed. By 
omitting Secs. 1 to 5 of that subdivision the general law provisions 
relative to petitioning for the issue of bonds were not bound to be 
followed by rural high school districts. However, the law was com- 
pletely rewritten in 1915 (Chap. 118, Laws of Nebraska 1915) and 
then included in its terms the following paragraph: 


“6812. Sec. 113. Same—manner of issue.—The bonds 
shall conform to, and their payment, cancellation, refunding 
and the application of the proceeds thereof, shall be governed 
by and as provided for in the several provisions of Article 
VIII of Chapter 8 of the Revised Statutes.” 


This placed the law in the condition which has been maintained 
down to the present time. It may be noted that the former general 
statute governing school bonds (Chap. 8, Art. VIII, R. S. 1913) pro- 
vided until 1917 that two-thirds vote was required to authorize is- 
suance of the bonds. That has since been reduced to three-fifths 
vote, but it appears that the Legislature has never made that reduc- 
tion in the special statute (Sec. 79-815), R. S. Supp. 1947) to which 
you refer. It seems clearly the legislative intention, by the enactment 
of the 1915 law, to provide that rural high schools issue and negotiate 
their bonds in accordance with the general school bond sections (now 
Sees. 10-701 to 10-719, R. S. 1943). 


It is our opinion, therefore, that before the bonds can be issued 
there must be a petition, signed by one-third of the qualified voters 
in the district, and that the two-thirds vote on the issue is still re- 
quired as regards rural high school districts. 


You further inquire: 


“In addition thereto, an expression is desired from your 
office as to the exact definition of a qualified voter or elector.” 


We refer you to Sec, 79-204, R. S. 1943, which prescribes the 
qualifications for voters. (See page 557, Report of the Attorney Gen- 
eral, 1947-1948.) 
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April 9, 1949 
SANITARY AND IMPROVEMENT DISTRICTS 


Constitutionality of L. B. 267, Sec. 12 (1949 Session), Authorizing 
Sanitary and Improvement District to Enter Upon or 
Cross Public Lands Without Paying Compensation 


Senator Glenn Cramer, Legislative Chamber, State Capitol Building, 
Lincoln: 


You ask our opinion as to the constitutionality of L. B. 267 in 
view of Section 12 thereof which authorizes a sanitary and improve- 
ment district to enter upon or cross any public lands without the 
payment of compensation. 


It is our opinion that this section is unconstitutional insofar as it 
relates to the public school lands of the state. These lands were 
granted to the state under the Enabling Act of Congress and con- 
stitute a trust for the benefit of the common schools. Under the 
terms and conditions of this grant, and the provisions of our State 
Constitution accepting the same, the state obligated itself to keep 
this trust forever inviolate and undiminished and to use the income 
thereof exclusively for the benefit of the common schools. 


The identical question here presented was before our Supreme 
Court in the case of State v. Central Nebraska Public Power and 
Irrigation District, 143 Neb. 153, 8 N. W. 2d 841, wherein the court 
held unconstitutional a statute which purported to grant to public 
power and irrigation districts the right to enter upon and use the 
public school lands without compensation. The court stated: 


“* * * The lands here, by the Constitution and congres- 
sional act, belong to the public school system of the state 
and the state is but the trustee thereof. The state as trustee 
is without power through legislative means or otherwise to 
bestow a special benefit upon the defendant or any other 
person or corporation, public or private, at the expense of 
the cestui que trust, the public school system of the state.” 


In view of the provision of our Constitution that none of the 
public school lands may be sold except at public auction, in order 
that a sanitary and improvement district may gain possession of or 
an easement over these lands, it will be necessary that L. B. 267 be 
amended so as to provide for a method of condemnation. 


Insofar as state owned lands which are not a part of the public 
school trust are concerned, it is our opinion that the Legislature 
may properly grant the possession of or an easement over the same 
without the payment of compensation. 


April 11, 1949 
ASSESSMENTS 


Determining Value for Assessment Purposes of a Retail 
Stock of Liquor 


Mr. W. O. Baldwin, County Attorney, Hebron: 
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You request our opinion as to the manner of determining the 
value for assessment purposes of a retail stock of liquor. 


Sec. 77-201, R. S. 1943, provides: 


“All property in this state, not expressly exempt there- 
from, shall be subject to taxation, and shall be valued and 
assessed at its actual value.” 


It was held in the case of Wilson & Co., Inc. v. Otoe County, 
140 Neb. 518, 300 N. W. 415, that the valuation of a product for tax 
purposes should be the value of the product in the market in the 
ordinary course of trade. 


It has been contended that, in determining the value of liquor 
for taxation purposes, the federal and state excise taxes should 
be deducted from the market value. This office has ruled against 
that contention. It is our position that the excise taxes paid by the 
manufacturers or producers of liquor are an element of the cost of 
the product and necessarily enhance its market value, and there 
is no more reason for deducting this element of the cost from the 
value than there is for deducting the cost of the labor, transportation, 
or any other element of the cost which goes into the final market 
value of the product. See Reports of the Attorney General of Ne- 
braska, 1939-1942, p. 54; 1947-1948, p. 485. The value of almost every 
product on the market includes taxes of one kind or another, yet such 
taxes are not deductible in assessing the value of the product for tax 
purposes. No reason occurs to us for making an exception in the 
case of alcoholic liquors. 


April 11, 1949 
SCHOOL TEACHERS 


Qualification for One-year Third Grade Elementary Certificate 
Under L. B. 55, 1949 Session 


Mr. F. B. Decker, Director of Administration, Department of Public 
Instruction, State Capitol Building, Lincoln: 


This will acknowledge receipt of your letter of April 4, 1949, 
in which you advise that Sec. 79-1310, Revised Statutes of Nebraska 
for 1943, has been repealed by L. B. 55 and that the same relates to 
Third Grade Elementary Certificates. 


In your letter you inquire: 


“* * * Tf a normal training senior has failed to earn the 
required grades in the state teachers examinations, can he 
qualify for the new one-year Third Grade Elementary Cer- 
tificate as defined in L. B. 55 by making an application for 
such certificate after L. B. 55 becomes effective? Or must 
he qualify for such certificate by earning 12 hours of college 
work and being recommended for a certificate by the college?” 


Answering your first question, it is the opinion of this office that 
he cannot bring himself within the provisions of the new law under 
the factual situation you present. For the purposes of your question 
the pertinent portion of Sec. 79-1310, Revised Statutes of Nebraska 
for 1943, is as follows: 
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eee The requirements for this certificate shall be: 
* 


“Plan 2. Graduation from the normal training course 
of an approved Nebraska normal training high school and 
a minimum grade of seventy per cent, average eighty per 
cent, earned upon state examination as hereinafter provided, 
* 3 


L. B. 55 provides in part: 


“* * * The requirements for this certificate shall be: 
eee 


“Plan 2. Graduation from the normal training course 
of an approved Nebraska normal training high school.” 


Sec. 79-1310, supra, will be in effect up until three months follow- 
ing the adjournment of the Legislature at which time L. B. 55 will 
become effective. Therefore, a senior who completes the course of 
study in an approved normal training high school and subsequently 
fails to earn the required grades in the state teachers examination, 
prior to the date L. B. 55 becomes operative is governed by Sec. 79- 
1310 and canont qualify for a one-year certificate in accordance 
with the provisions of L. B. 55 even though application for a certificate 
is delayed until after L. B. 55 becomes an effective law. In order to 
obtain the result last referred to herein it would be necessary to 
give L. B. 55 a retroactive construction which the Legislature in 
passing the same has not shown to be its clear intention. 


The most recent decision in which the Nebraska law pertaining 
to retroactive construction of statutes, is found in Massachusetts Mut. 
Life Ins. Co. v. George & Co., 148 F. 2d 42, wherein the court held: 


“In Nebraska, the general rule applies that a statute 
will be held to operate prospectively unless the legislative 
intent that it shall operate retrospectively is clearly dis- 
closed.” 


In addition to the general rule the Nebraska Supreme Court 
ruled in Hess v. Taylor, 142 Neb. 184, 5 N. W. 2d 346, that where a 
public school teacher who did not comply with the statutory pre- 
requisite for a life certificate until after the Legislature amended the 
law so as to take from the state superintendent of public instruction 
the power to issue the certificate, she was not entitled to a peremptory 
writ of mandamus to command the superintendent to issue such cer- 
tificate. 


The following portion of the court’s opinion in the above cited 
case is pertinent: 


«* * * This act of 1937 is not retroactive but, by specific 
provision, it went into effect September 1, 1938, * * * She 
did not meet all the requirements while the old law was 
in force.” 


Despite the fact that in the cited case, in the statute there in 
question, the date the same was to become effecitve was specifically 
provided for under the general rule prevailing in Nebraska as ex- 
pressed in the Mass. Mut. Life Ins. Co. case, supra, and in view of the 
fact that the Legislature has shown no clear intent that L. B. 55 shall 
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operate retroactively, it is our conclusion that a normal training 
senior who graduates from school and does not earn the necessary 
grade in the examination has failed to “meet all the requirements 
while the old law was in force” and cannot bring himself within the 
purview of L. B. 55 after the same becomes effective. 


It necessarily follows, therefore, that a normal training senior 
in the above instance who cannot meet the requirements of Sec. 
79-1310, Revised Statutes of Nebraska for 1943, prior to the effective 
date of L. B. 55 will be governed by Plan 1 of the new law which 
reads as follows: 


“Graduation from a standard four-year high school and 
in addition twelve semester hours of college credit, includ- 
ing six hours in education, earned in a standard institution 
of higher education in this state.” 


The act makes no provision for recommendation by the college 
to which you refer. 


In your letter you further state: 


“Present normal training juniors cannot complete re- 
quirements for any certificate until their graduation in 1950. 
These candidates began their training under the old law 
79-1310.” 


and inquire: 


“Can these candidates qualify under the old law 79-1310, 
following the effective date of L. B. 55, on or about Sep- 
tember 1, 1949? Can these candidates legally qualify for 
the new one-year Third Grade Elementary Certificate as 
provided in L. B. 55?” 


Both Sec. 79-1310, supra, and L. B. 55 state: 
«“* * * The requirements for this certificate shall be:” 


The use of the word “requirements” refers to the date the same 
shall have been acquired and not to the time preparation to meet 
said “requirements” was commenced. Since L. B. 55 will be in effect 
before the present junior normal training students complete their 
course of study they will be governed by its provisions. 


April 12, 1949 
VETERANS’ AFFAIRS 


Tax Levy for Funds Requested by County Service Committee 
for Aid to Indigent Veterans 


Mr. Louis R. Eby, Director, Department of Veterans’ Affairs, State 
Capitol Building, Lincoln: 


We have your request for an opinion under date of April 8 in 
which you ask: 


“Is it mandatory for the County Board of Commissioners 
or Supervisors to make a levy for the amount of funds re- 
quested by the County Service Committee for providing aid 
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for honorably discharged indigent veterans (in accordance 
with Sec. 80-102) providing their request necessitates a levy 
of three-tenths of a mill or less.” 


So much of Sec. 80-102, R. S. Supp. 1947, as is pertinent to your 
question reads as follows: 


“The soldiers’ relief commission shall meet with the 
county board at the office of the county clerk in the month 
of February of each year and at such other times as is deemed 
necessary. At such meeting in February the commission 
shall determine the amount considered necessary for pro- 
viding aid for honorably discharged indigent veterans, * * * 
and shall certify the amount so determined to the county 
board. The county board of each county shall annually make 
such levy or levies as shall be necessary to raise the required 
aid fund, not exceeding three-tenths of a mill on the taxable 
property of such county. * * * The commission or a majority 
thereof shall fix the amount to be paid to each claimant, and 
shall promptly disburse to or for the benefit of said claimant. 
The county clerk shall issue his warrant to the commission 
or to the county veterans’ service officer, as directed by the 
commission, upon the county treasurer, for such amount as 
the commission shall from time to time request. * * *” 


You will note that the word “shall” is used in prescribing the 
duty of the county board and there is nothing in the context which 
would indicate that the Legislature intended the word to be used 
in any sense other than mandatory, in fact the context clearly dis- 
closes that the Legislature used it in a mandatory sense for the com- 
mission determines the amount deemed necessary; the commission 
fixes the amount to be paid claimants; the commission disburses 
the funds; the commission directs the amount to be paid it and 
the commission from time to time makes requests for a specified 
amount as needed. The county board in making the levy acts min- 
isterially and has no discretion in the matter. There are many ex- 
amples in the statutes where the board makes levies for municipal- 
ities, school districts, drainage and irrigation districts, etc. All of 
these taxing subdivisions certify their need to the county clerk and 
the county board must make the levy having no discretion with 
reference thereto. 


In Trobough v. State, 120 Neb. 453, 233 N. W. 452, our court said: 


“In the construction of statutes, the word ‘shall’ is ordi- 
narily considered as mandatory (Jefferson County Farm Bur- 
eau v. Sherman, 208 Ia. 614), and is always so considered when 
the statute is addressed to public officials. McDunn v. Roundy, 
191 Ia. 976. * * *” 


The county board is composed of public officials and we think 
it is the mandatory duty of such board to make the levy necessary to 
produce the amount requested by the commission as long as it does 
not require a levy in excess of three-tenths of a mill. 
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April 12, 1949 
ASSISTANCE—COUNTY AND STATE 


Regulation Affecting Selection of Doctor or Dentist by 
Recipient of Old Age Assistance 


Hon. Clyde F. Cretsinger, State Senator, Legislative Chamber, State 
Capitol Building, Lincoln: 


You inquire if a recipient of old age assistance who is in need of 
medical care must go to the physician or practitioner of the healing 
arts designated by the county board, or if he is entitled to select his 
own doctor or dentist. 


The recipient of old age assistance is entitled to select his own 
doctor or dentist, provided he comes within the regulations established 
by law and the regulations adopted by the Board of Control. 


Section 68-206.01, R. S. Supp. 1947, provides that the county 
board must authorize the medical, surgical or hospital care before it 
is given, and must approve charges after the services are supplied. 
This does not, however, authorize the board to designate the doctor 
or person who shall supply the services. 


The Board of Control has certain regulations which affect some- 
what the recipient’s right to select his own doctor. 


1. A recipient must avail himself of the services of any 
public facility which gives the treatment that he requires if such 
public facility exists. 


2. The recipient may not go outside the state of Nebraska 
for treatment if the treatment which he requires is available 
within the state of Nebraska. 


3. The Board of Control has adopted a schedule of max- 
imum fees for medical services. 


Subject to the foregoing restrictions, a recipient of old age as- 
sistance is entitled to select his own physician, surgeon, osteopath, 
chiropractor, dentist, or other practitioners of healing arts without 
restraint. 


April 14, 1949 
TAX EXEMPTION 


Taxibility of Land Owned and Farmed by Church with Hired 
Labor: Income Used Solely for Religious Purposes 


Mr. Keith Hopewell, Burt County Attorney, Tekamah: 


This will acknowledge receipt of your letter dated March 23, 1949, 
in which you state: 


“A rural church in this county is the owner and occupant 
of a forty acre tract of land. The church building, cemetery 
and parsonage actually occupy about ten acres and the re- 
maining thirty acres is farmed by the church with hired 
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labor. There are no other improvements of consequence 
upon the tract. 


_ “The income from the farming operations is used solely for 
religious and charitable purposes by other affiliated religious 
and charitable organizations of the same denomination.” 


and request our opinion as to whether or not the thirty acres under 
cultivation is liable for assessment and taxation. 


It is the conclusion of this office that the thirty acres farmed 
by the church with hired labor is subject to taxation. 


Section 77-202, Revised Statutes of Nebraska for 1943, provides 
in part: 


“The following property shall be exempt from taxes: 


eR Oe 


“(3) Property owned and used exclusively for educa- 
tional, religious, charitable or cemetery purposes, when such 
property is not owned or used for financial gain or profit to 
either the owner or user; * * *” 


The prevailing rule in Nebraska has been stated by the Supreme 
Court in Ancient and Accepted Scottish Rite v. Board of County Com- 
missioners, 122 Neb. 586, 241 N. W. 93, as follows: 


“In this jurisdiction it is not the character of the owner 
but the nature of its use which must in each individual case 
furnish the test for determining the tax exempt character 
of the property involved. If that use be truly and exclusively 
religious, or exclusively educational, or exclusively charitable, 
or a combination of the three uses, and involves no other use, 
for the reasons expressed in the cases cited, we are not con- 
cerned as to whether it be strictly a public charity or a private 
charity in the technical sense of these terms. Plattsmouth 
Lodge v. Cass County, 79 Neb. 463; Young Men’s Christian 


Ass’n v. Lancaster County, 106 Neb. 105. 


“So, too, we are committed to the doctrine that, in de- 
termining whether or not property falls within a tax exemp- 
tion provision, the primary or dominant use, and not an in- 
cidental use, will control. House of the Good Shephard v. 
Board of Equalization, 113 Neb. 489; St. Elizabeth Hospital 
v. Lancaster County, 109 Neb. 104; Central Union Conference 
Ass’n v. Lancaster County, 109 Neb. 106; Mary Lanning Me- 
morial Hospital Ass'n v. Adams County, 117 Neb. 618.” 


There is no distinction between the situation you present and 
the cases holding that the church parsonage, if rented, is not exempt 
from taxation even though the rental derived therefrom is applied 
to the use of the church, either for charity or maintenance of the 
church itself. Anno: 17 A. L. R. 1036, Anno: 81 A. L. R. 1178. 


The fact that money is acquired from the land, even though the 
church retains possession and control, and that the land is not used 
for actual religious purposes, such as Stations of the Cross, etc., serves 
to exclude it from exemption. It is therefore immaterial that the 
thirty acres in question is appurtenant to the ten acres occupied by 
the church building and cemetery for the result is the same as if 
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the property owned by the church and cultivated under its direction 
and supervision lay in the other end of the county. The farming 
constitutes the ‘dominant use” and the charity performed with money 
derived therefrom is the “incidental use,” Ancient and Accepted 
Scottish Rite v. Board of County Commissioners, supra. 


April 15, 1949 
SCHOOL TEACHERS 


Qualification for One-year Third Grade Elementary 
Certificate Under L. B. 55, 1949 Session 
(Supplement to Opinion of April 11, 1949) 


Mr. F. B. Decker, Director of Administration, Department of Public 
Instruction, State Capitol Building, Lincoln: 


In your letter dated April 4, 1949, directed to this office you re- 
quested an opinion on_ several questions relating to the effect of L. 
B. 55 which is to replace Section 79-1310, Revised Statutes of Ne- 
braska for 1943, when the same becomes effective three months after 
the adjournment of the Legislature. 


One of the questions which you propounded was overlooked in 
our opinion directed to your office under date of April 11, 1949. This 
letter is intended to supplement that opinion for the purpose of 
answering such question. 


In your letter you state: 


“Candidates for the Third Grade Elementary Certificate 
under Plan I (graduation from high school and 12 semester 
college hours) who complete all requirements for the Third 
Grade Elementary Certificate prior to the effective date of 
L. B. 55 and who may make application for their certificate 
prior to that time may qualify for the three-year Third Grade 
Elementary Certificate.” 


and inquire: 


“If such candidates who begin their college training 
this summer do not qualify by means of examination for 
the three-year Third Grade Elementary Certificate, can they 
qualify for the new one-year Third Grade Elementary Certi- 
ficate?”” 


We assume that your question is intended to mean; whether or 
not L. B. 55 will apply to candidates who graduate from a standard 
four year high school and subsequently commence, but do not. com- 
plete, their college training prior to the effective date of L. B. 55, 
and further do not attempt to take the examinations during the 
summer of 1949, as prescribed by Sec. 79-1310? This being the situ- 
ation can such candidates qualify for the new one-year Third Grade 
Elementary certificate? 


In our opinion these candidates will ge governed by L. B. 55 and 
will qualify for the one-year certificate in accordance with the pro- 
visions thereof when the same becomes effective three months fol- 
lowing the adjournment of the Legislature. This conclusion is reached 
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by reason of the fact that L. B. 55 will be the operative and governing 
law when these students have completed their requirements and 
are in a position to qualify for a certificate of any kind or character. 


April 15, 1949 
TAXATION 


Responsibility of Installing Unit Tax Ledger System in County 
and of Preparing and Computing Same 


Hon. Philip K. Johnson, State Tax Commissioner, State House, Lincoln: 
We have your request for an opinion in which you say: 


“1. Does L. B. 44, recently enacted by the 61st session 
of the Legislature and signed by the Governor with the 
emergency clause, place the responsibility of writing up and 
computing the tax list, and in the case of unit tax ledgers 
the preparing and computing the same, upon the county 
assessor? 


“2. After the effective date of L. B. 44, which of the 
county officials is empowered to authorize the installation of 
the unit tax ledger system in the county?” 


The pertinent part of Sec. 1, L. B. 44, which is amendatory of 
Sec. 77-1615, R. S. Supp. 1947, reads as follows: 


“In counties that have not adopted the use of unit tax 
ledgers, the tax list shall be completed by the county assessor. 
In counties that have adopted the use of unit tax ledgers, 
such unit tax ledgers shall be completed by the county clerk 
in all counties having a population of more than two hundred 
thousand inhabitants, and by the county assessor in all other 
counties. * * *” 


This statute places the responsibility of completing the tax list 
or unit tax ledger on the county assessor in all counties except those 
having a population of more than two hundred thousand inhabitants. 
When the unit tax ledger system has been adopted, it takes the place 
of the tax list. In other words, the posting is done on the unit tax 
ledgers direct from the assessment schedules and the tax is computed 
thereon. 


We find the provisions of the above statute to be in conflict with 
the provisions of Sec. 77-1613, R. S. Supp. 1947, for that section pro- 
vides in part, “* * * it shall be the duty of the county clerk to prepare 
said unit tax ledgers, as hereinafter prescribed, in lieu of the tax 
lists heretobefore provided herein. * * *” This section was enacted 
at the 1947 legislative session and is, insofar as there is a conflict 
in the provisions of the two sections, superseded by L. B. 44, because 
the latest expression of the legislative will is controlling in the event 
of such conflict. Chilen v. Commercial Casualty Ins. Co., 135 Neb. 
619, 288 N. W. 366. Markel v. Glassmeyer, 137 Neb. 243, 288 N. W. 
821. With this construction of the statutes both sections may be 
given full effect but for the sake of uniformity Sec. 77-1613 should 
be amended to conform to L. B. 44, if that is the legislative intent. 


—203— 


As to your second inquiry, we think the answer is found in Sec. 
77-1613, R. S. Supp. 1947, and is not controlled by L. B. 44. This 
section provides in part as follows: 


“*« * * Provided, any county board may, in its discretion, 
direct the county clerk (following the above construction 
this should be construed as referring to the county assessor) 


to transcribe the assessments * * * into unit tax ledgers * * *. 
Unit tax ledgers shall be furnished at the expense of the 
county * * *.” 


Thus all that is required is for the county board to pass a resolu- 
tion adopting the unit tax ledger system and provide the necessary 
funds to procure the equipment and it may be put into effect. 


April 18, 1949 
TAX EXEMPTION 


Taxibility of Property Owned by Farm Credit Administration but 
Leased to Private Elevator Company 


Hon. Philip K. Johnson, State Tax Commissioner, State House, Lincoln: 
You state: 


“Prior to 1937 an elevator within the county was privately 
owned and taxed, but in that year was turned over to the 
Farm Credit Administration in settlement for money _bor- 
rowed, and has since been carried on the tax rolls as being 
exempt from taxation. 


“At the present time the property is leased by a private 
elevator company from the Farm Credit Administration of 
the United States Department of Agriculture. * * *” 


And you ask: 


“* * * In view of U. S. C. A., Title 12, Sections 1751(a) 
and 1768, is it your opinion that this property is subject to 
taxation? * * *” 


The answer is no. Sections 1751 to 1771 of Chapter 14, Title 12, 
U. S. C. A., relate solely to the subject matter therein described, fed- 
eral credit unions, which are organizations more or less similar in 
character to the credit unions provided for in Sections 21-1701 to 21- 
1753, R. S. 1943. 


We have assumed, from your statement of facts, that title to 
the property is in the Farm Credit Administration which, by Sub- 
section (7) of Section 1141b, Title 12, U. S. C. A., has the power to 
sell or lease any property, real or personal, acquired by the United 
States on account of or as a result of loans made under the provisions 
of Section 1141d. 


The policy of Congress, so stated in Section 1141 and in its various 
subdivisions, is to treat property, real or personal, acquired through 
transactions under the agricultural marketing act as the property of 
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the United States. We find in that act no provision which permits 
such property to be taxed by a state or any of its subdivisions. 


It does appear, when taxation of property of the United States, 
or of corporations created by it, is permitted by Congress, that it is 
real estate only which may be taxed. See Sections 931 and 933 of 
Title 12, U. S.C. A., and our opinion at page 344, Report of the Attorney 
General, 1943-1944. 


April 19, 1949 
TOWNSHIPS 


Possibility of Purchasing Road Machinery from Proceeds of 
Bonds Voted for “Internal Improvements” 


Mr. Carroll Thompson, County Attorney, Fullerton: 


You state that various townships in your county “would like to 
purchase caterpillar tractors and snow plows but their road funds do 
not have enough money for such a purchase,” and you ask: 


«ce * * whether or not it would be possible for these 
townships to make such a purchase under Section 10-409 of 
the Revised Statutes of Nebraska for 1943. That is, whether 
the purchase of such road machinery including snow plows 
would come under the heading of Internal Improvements, and 
bonds could be voted for this purpose.” 


In our opinion of March 17, 1949, to the Platte county attorney, 
we said that road machinery could not be purchased out of the pro- 
ceeds of bonds issued under the authority of Sec. 10-409, R. S. Supp. 
1947, or of any other statutory provision. Snow plows are equally 
within the class of objects designated*as road machinery. 


We did not cite any specific authority because the general grounds 
of that opinion supported the statement. 


Sec. 10-409, so much of it as is pertinent, reads: 


“Any * * * township * * * is hereby authorized to issue 
bonds in aid of works of internal improvements, such as im- 
proving streets * * *, highways, bridges * * *.” 


Similar language appears in Secs. 10-401, R. S. 1948, and 10-406, 
R. S. Supp. 1947. The terms “aid” and “works of internal improve- 
ments” were defined in U. P. R. R. v. Commissioners of Colfax County, 
4 Neb. 450, at pages 455-457, the latter term being defined pretty 
much in the language of Sec. 10-409 as that section now stands. In 
subsequent Nebraska cases (see annotations under Sec. 10-401), and 
in cases from other jurisdictions, it clearly appears that the term 
“works of internal improvements” denotes structures or public ways, 
including bridges, which are fixed in space and which afford means 
of communication, facilities for transportation and travel, and, as the 
statute itself indicates, public buildings. See 42 C. J. S. 416, especially 
note 13, and page 418, note 15. 


Subsequent to the decision of State v. Weston, 69 Neb. 695, 96 
N. W. 668, the words “such as” were inserted in Sec. 10-409 by the 
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Legislature so as to limit the application of the doctrine of that case 
which had held that bonds could be issued only for the public works 
then specified in the statute. As the section stands now, there is 
authority for the issuance of bonds for any public work similar to 
those works specified. 


A piece of road machinery, including a snow plow, is not a work 
of internal improvement but simply a mechanical devise for use in 
construction or maintenance of one kind of public work—a highway. 
A statute authorizing the issue of bonds in aid of works of internal 
improvements, the meaning of which term is firmly settled in the 
law in all jurisdictions, cannot be extended, by implication, to in- 
clude a subject matter which, by definition, is not included in the 
class of objects which the courts have held were contemplated by 
the Legislature. We enclose a copy of our opinion of March 17, 1949. 


April 20, 1949 
LIQUOR LICENSES AND SALES 


Legality of Wholesalers’ Furnishing Signs and Displays 
to Retailers 


Nebraska Liquor Control Commission, State Capitol Building, Lincoln: 
You write as follows: 


“Several wholesalers and distributors of liquor have re- 
quested permission to furnish signs and displays to retailers 
handling their product. Many of these displays consist of 
signs and arrangements of liquor in the original cartons or 
cans and bottles, while others consist of metal frames or racks. 
upon which the liquors are arranged. 


“Please advise us ‘as to whether the furnishing of these 
displays, including the signs and equipment for the display, 
metal racks, etc. constitute a violation of Section 53-168 and 
Section 53-169 of the Revised Statutes of Nebraska. 


“We are enclosing photographs of some of the proposed 
displays which please return with your opinion.” 


Section 53-168, R. S. 1943, provides that it shall be unlawful for 
any manufacturer, distributor or wholesaler to give, or lend money or 
anything of value, directly or indirectly, to a licensed retailer. 


Section 53-169, R. S. Supp. 1947, provides: 


“No manufacturer, distributor or wholesaler shall directly 
or indirectly: (1) Sell, supply, furnish, give or pay for, or 
loan or lease, any furnishing, fixture or equipment on the 
premises of a place of business of another licensee authorized 
under this act to sell alcoholic liquor at retail, either for 
consumption on or off the premises; * * *” 

This section further provides: 

‘* © * No manufacturer, distributor or wholesaler shall, 
directly or indirectly or through a subsidiary or affiliate, or by 
any officer, director or firm of such manufacturer, distributor 
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or wholesaler, furnish, give, lend or rent any interior decor- 
ations other than signs, or furnish, give, lend or rent any signs, 
for inside or outside use, costing in the aggregate more than 
one hundred dollars in any one calendar year for use in or 
about or in connection with any one establishment on which 
products of the manufacturer, distributor or wholesaler are 
sold; Provided, nothing in this act contained shall be con- 
strued as affecting existing signs. * * *” 


It is apparent from an examination of the photographs and other 
matter which you submit, that the articles and materials which the 
wholesalers and distributors wish to furnish to the retailers are not 
“fixtures” within the legal definition of that word. The word “equip- 
ment” is, however, much broader in its scope than fixtures. It is de- 
fined in 30 C. J. S., p. 295, as “the collective designation for the articles 
comprising an outfit, whatever is used in equipping”; also “the outfit, 
that is, tools, machinery, implements, appliances, etc., necessary to 
enable one to do the work involved.” See also Linde Air Products Co. 
v. American Surety Co., 168 Miss. 877, 152 So. 292; Flyge v. Flynn, 
(Nev.) 166 P. 2d 539, (553). 


In the case of Jewett v. School Dist. No. 28, 49 Wyo. 277, 54 P. 
2d 546, the court says in its opinion, “The term ‘equipment’ is broad, 
and may include articles which are attached to the building as an in- 
tegral part thereof as well as articles not belonging to that category.” 


It is our opinion that the metal racks, shelves, etc. which the 
wholesalers propose to give to the retailers to be used in preparing 
displays of liquors, clearly constitute “equipment” within the meaning 
of Section 53-169, and may not lawfully furnished to retailers. This is 
true of any article except signs which are useful in the retailer’s busi- 
ness and have an intrinsic value. 


The same prohibition would seem, under the provisions of Section 
53-169, above quoted, to apply to “interior decorations other than 
signs” although it would appear that the wholesaler or distributor 
may suggest an arrangement for the display of liquors by the retailer, 
and may provide signs for the same, not exceeding a cost of more 
than $100.00 in the aggregate provided he furnishes nothing else of 
value. 


The law does not, of course, prohibit the retailer from purchasing 
such equipment provided he does not get it either, directly or indi- 
ectly, from a manufacturer, wholesaler or distributor of alcoholic 
liquors. The law does not prohibit the retailer from having such 
articles in his possession and using them, providing he has acquired 
them in a legitimate way, but it does forbid the sale or furnishing of 
such equipment to the retailer by any manufacturer, wholesaler or 
distributor. 


April 21, 1949 
COUNTY BUDGET 


Legality of Purchase Contract Binding County to Pay Install- 
ments Affecting Susequent Budgets and Tax Levies; 
Applicability of Statute Requiring Competitive Bids 
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Mr. W. L. Brennan, County Attorney, Butte: 


You enclose a machinery lease agreement which your county board 
has asked you to approve and you say: 


“In view of our statute which requires all contracts of 
expenditures exceeding $500.00 be let by competitive bid 
after due advertisement is it not an evasion of the law to 
lease machinery of the value of $3500.00 payable $100.00 per 
month for a period of thirty five months and at the expiration 
thereof to give a bill of sale. These kind of contracts are all 
signed with the understanding as I get it that the same is a 
sale and not a lease as the title passes to the lessee at the 
end of the period. 


“I have advised the members of my board that this 
is not good practice and a violation of the law but the 
representative of the company insisted that your office had 
approved the enclosed lease form and I wish you would 
advise whether or not the same has been approved by you.” 


We concur in your opinion that execution of the agreement upon 
the terms you state, would constitute a violation of law. The County 
Budget Act of 1937 prohibits such a transaction. See our opinions 
at pages 209, 223 and 242 of Reports of Attorney General 1939-42, in 
which we have consistently held to be invalid any contract or agree- 
ment which, by its terms, binds the county board to levy taxes in 
future years or which involves the expenditure of money not provided 
for in the budget, or which involves the expenditure of any money 
in excess of the amounts provided in the budget for the fiscal year and 
necessarily entailing a reference to the budgets of subsequent years. 
A contract so executed would be null and void under Sections 23-916 
and 917, R. S. 1943, as well as unlawful under Section 23-132, R. S. 
1943. 


We have never given an opinion approving the form of agreement 
where it is to be used in violation of the foregoing statutory pro- 
visions. 


Section 23-324.05, R. S. 1943, which provides that sealed bids 
shall be solicited by public notice where the amount involved exceeds 
$500.00, applies, however, only to Douglas County, Report of Attorney 
General 1947-48, at page 320. This section is derived from L. B. 184, 
Laws of Nebraska, 1943. 


April 22, 1949 
TAX EXEMPTION 


Liability of Church for 1945 Taxes on Property Purchased 
from Non-exempt Seller in November, 1945 


Mr. George D. McArthur, Adams County Attorney, Hastings: 


This will acknowledge receipt of your letter dated March 26, 1949, 
in which you state: 


“Where a tax exempt church purchased real estate in 
November of 1945, and the 1945 taxes are unpaid by the seller, 
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which said seller was in no way exempt, and according to 
law, the 1945 taxes. are due on January 1, 1946; query: Does 
the purchase by the tax exempt church operate to exempt 
this real estate from taxes for the whole year of 1945, or 
does it simply exempt the real estate from taxes from the 
day the tax exempt church holds title to the real estate.” 


In the situation which you present it is the opinion of this office 
that the church is liable for the taxes for all of 1945. 


Section 77-202, R. S. 1943, provides in part: 
“The following property shall be exempt from taxes: 


“* * * (3) Property owned and used exclusively for edu- 
cational religious, charitable or cemetery purposes, when such 
property is not owned or used for financial gain or profit to 
either the owner or user; * * *” 


It has been the view of this office that for property to come with- 
in the exemption it must, first, appear that the property is owned 
for religious purposes and, secondly, that the property is used ex- 
clusively for religious purposes. Ancient and Accepted Scotiish Rite 
v. Board of County Commissioners, 122 Neb. 586, 241 N. W. 93. The 
statement of facts as contained in your letter, and set out herein 
above, does not indicate the purpose for which the property in ques- 
tion was acquired. We therefore enclose a copy of an option rend- 
ered by this office under date of April 14, 1949, for your use and 
information. If after reading the enclosed opinion you reach the 
conclusion that the church with which you are immediately con- 
concerned cannot come within the purview of the tax exemption 
statute, Sec. 77-202, R. S. 1943, it appears that the church would be 
liable for the 1945 taxes for the entire year. 


This conclusion is reached by reason of the fact that the 1945 
taxs had been assesed and levied before the church became vested 
with the title, and under the provision of Sec. 77-203, R. S. 1943, the 
same did not become a lien on the property until January 1, 1946. 
The church was the owner in fee upon that date and unless it 
appears that the property is exempt by virtue of Sec. 77-202, supra, 
the lien attached on January 1, 1946 and the church is liable for 
the payment of the 1945 taxes. County of Madison v. School District 
No. 2, 148 Neb. 218, 27 N. W. 172. Under the ruling in the case just 
cited, if the church is tax exempt by reason of Sec. 77-202, supra, it 
would be exempt from payment of the 1945 taxes for the whole year. 


April 22, 1949 
MUNICIPALITIES 


Authority of City of First Class to Submit to Electors Question 
of Financing Repavement of Streets Abutting County Property 


Mr. Otto H. Wellensiek, County Attorney, Farmers Bank Building, 
Nebraska City: 


You say that certain streets abutting Court House Square, which 
is owned by the County, in Nebraska City, a city of the first class, 
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require repaving; that the county does not favor the creation of a 
paving district which would entail the levying of a special assessment 
against the county for the improvement; that the city council is dis- 
posed to make the improvement and seeks to submit to the electors 
of the city the question whether the general bonds of the city shall 
be issued to finance the cost, which proposal the county favors since 
it would not be liable to pay the taxes which would be levied to 
retire the bonds; that the city attorney has advised the council that 
he finds no statutory authority for such procedure; and you ask whether 
the city has authority to submit such a question to the vote of the 
people. 


The answer is no. We do not find any statute which authorizes 
such a procedure. Squarely in point is State, ex rel. City of O’Neill 
v. Marsh, 121 Neb. 841, 238 N. W. 760, where the court held, not- 
withstanding the approval by the voters of an issue of bonds for 
a purpose not provided for by statute, that as municipal corporations 
have no power to issue bonds except by legislative permission, the 
Legislature, in granting permission to a municipality to issue its 
bonds, may impose such conditions as it may choose, and unless the 
conditions are complied with the issue is unauthorized and the bonds 
are invalid; and, further, that bonds cannot be issued under implied 
power, when definite, positive power to issue such bonds is expressly 
given. 


Thus in cities of the first class the express power to issue bonds, 
the proceeds of which are to be used to pay for paving or repaving 
streets, is granted by Section 16-623 and 16-624, R. S. 1943. These 
sections require that the cost of the improvement shall be met by 
special assessment, the bonds being issued by the city and retired 
out of money collected from special assessments. Section 16-626, R. 
S. 1943 expressly exempts from such assessment only the property 
of the United States and of the city itself, and provides in such case 
ee the assessment shall be made upon all the taxable property of 
the city. 


Section 16-633, R. S. 1943, expressly provides that the property 
of all other governmental subdivisions, including the property of a 
county, shall be assessed for such special improvements. 


It follows, therefore, that the city cannot submit such a question 
to the voters and, if it did so, any bonds issued pursuant to such pro- 
cedure would be unauthorized and invalid. 


April 23, 1949 
SCHOOL DISTRICTS 
Notice of Termination of Teacher‘’s Contract 
Mr. F. B. Decker, Director of Administration, Department of Public 
Instruction, State House, Lincoln: 


‘You state: 


“An Article VI school district voted on the evening of 
March 31, 1949, to not re-elect a teacher for this coming 
year. This teacher was notified on April 8, 1949, that her 
services were not desired for this coming year. On April 11, 
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she filed an acceptance of the automatic renewal of her 
contract under the provisions of sections 79-606 and 79-607,” 


and you ask: 


“Whether a school board must notify the teacher of their 
action under these sections, and if a teacher would have any 
claim against the district under the circumstances above 
mentioned.” 


Section 79-606, R. S. 1943 provides: 


“A contract of employment with a teacher shall be 
deemed renewed and shall remain in full force and effect 
until a majority of the members of the district board of 
trustees vote on or before April 1 to terminate the contract 
at the close of the contract period, or until the contract is 
superseded by a new contract mutually agreed to by the 
board of trustees and the teacher. The trustees shall an- 
nually consider the success of all teachers employed by them 
and by ballot determine whether any of such teachers’ con- 
tracts shall be terminated under the aforesaid provision.” 


and Section 79-607, R. S. 1943 provides: 


“Any teacher whose contract is automatically renewed 
according to the provisions of section 79-606, shall file written 
notice with the director of the board of trustees within fifteen 
days thereafter of his or her acceptance of the renewed con- 
tract. Failure to file such notice shall be regarded as con- 
clusive evidence of his or her nonacceptance of the contract.” 


It is plain that the statute prescribes no procedure for giving 
notice to a teacher whose contract has been terminated. Section 
79-603, R. S. 1943, provides that the members of the school board 
shall select from their own number a moderator, a director and a 
treasurer, who shall perform the duties prescribed by law for such 
officers. The director is the clerk of the board, Section 79-409, R. 
S. 1943, and as such director it would be his duty to communicate to 
the school teacher notice of termination of the contract. 


Where termination of a contract has been voted by a school board 
the failure, over-sight or neglect of the director to give notice could 
not possibly result in a nullification of the action of the board. 


The teacher is a party to a contract which, if it has not been 
terminated, vests in him or her certain rights. Section 70-607 grants 
to such a teacher the right to file written notice with the director 
within fifteen days after April 1 that he or she accepts the renewed 
contract. Such right is granted only to a teacher whose contract 
has not been terminated. 


It is apparent at once if a teacher, whose contract has been term- 
inated in accordance with Section 79-606, attempts to file with the 
director, within the fifteen days or thereafter, notice of acceptance 
of a renewed contract and such teacher thereupon is given notice 
that his or her teaching contract was terminated by the action of the 
board, that not only has the teacher been notified of the termination 
but also the teacher has no statutory right to file an acceptance. 


If it be the case that the teacher learns of the termination, by 
means other than a notice from the dierctor, then the teacher does 
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have notice in fact, and that is an end of the matter. 


It is our opinion, therefore, that a director may wait to give 
notice until the day the teacher tenders notice of acceptance of a 
contract which has not been renewed. In the instant case, and in 
any case where the teacher fails to receive notice that the contract 
was terminated, no rights could be acquired by a teacher who files 
notice of acceptance. The filing is an attempt only, and it is abortive, 
since the statute grants the right to file only to a teacher whose 
contract has not been terminated. 


It follows, therefore, that a teacher is bound to look out for 
his or her own interests and to make inquiry of the director whether 
the teaching contract was terminated by the action of the board on 
or before April 1. 


April 25, 1949 
DEPARTMENT OF ROADS AND IRRIGATION 
Qualifications of Head of Department 
Senator Otto J. Prohs, Legislative Chamber, State House, Lincoln: 


You inquire whether the Legislature may by law create the office 
of General Manager of the Department of Roads and Irrigation, and 
provide for the appointment by such General Manager of a State 
Engineer. 


The Legislature by the enactment of the Civil Administrative 
Code, Laws 1919, Ch. 190, p. 434, created certain executive and ad- 
ministrative departments of state government, among which was the 
Department of Public Works. This department was renamed the 
Department of Roads and Irrigation by H. R. 63, Laws 1933, Ch. 149, 
p. 571, as now appears by Sec. 81-101, R. S. 1943. 


Sec. 81-102, R. S. 1943, provided in 1919, as it does now, for the 
appointment by the Governor of the heads of the various code de- 
partments, and the title of the head of the Department of Public 
Works was Secretary, until by the 1933 act it was changed to State 
Engineer. 


In 1920, Sec. 1 of Art. IV of the Constitution was amended and, 
as is made clear in State ex rel. Johnson v. Chase, 147 Neb. 758, 
25 N. W. 2d 1, the heads of the various code departments are the 
officers mentioned as heads of executive departments in that section 
of the Constitution. 


It is now established by various decisions of the Nebraska Supreme 
Court, principally by State ex rel. Howard v. Marsh, 146 Neb. 750, 
21 N. W. 2d 503, that the heads of executive state departments are 
executive officers of the state, and thus the Department of Roads 
and Irrigation is an executive department and its head is an execu- 
tive officer within the meaning of Sec. 1 of Art. IV of the Constitution. 
That section provides in part: 


“The executive officers of the state shall be the Governor 
* * * and the heads of such other executive departments as 
may be established by law. The Legislature may provide 
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for the placing of the above named officers as heads over 


such departments of government as it may by law create. 


An executive department, therefore, is one that is, or has been, 
established by an act of the Legislature which may amend or repeal 
the act that called the department itno existence, and thereby change 
the title of the office of the head of the department or abolish the 
office itself. If it is to abolish the office itself, then it must either 
abolish the department or place one of the constitutional officers 
i ae head of the department. Swanson v. State, 132 Neb. 82, 271 

. . 264. 


If the Legislature does not abolish an executive department 
it cannot, merely by changing the title of the head of the department, 
accomplish the creation of a new office the holder of which is, ex- 
pressly or by implication, the head of the executive department. The 
office remains, notwithstanding a change in the name or duties of 
the office, unless the Legislature elects to place a constituional officer 
as the head of an executive department. 


That the Legislature, notwithstanding the power of appointment 
vested in the Governor, may specifically prescribe the qualifications 
of a class of persons who may be eligible to appointment as an 
executive officer and from among whom the Governor shall make his 
selection, appears to be certain and clear in the light of the decision 
in State ex rel. Quinn v. Marsh, 141 Neb. 436, 3 N. W. 2d 892. 


There it was held that although the reasonableness of a legis- 
lative restriction upon eligibility to hold an elective constitutional 
office is a proper subject of judicial review, still the Legislature in 
the exercise of its plenary power may prescribe reasonable restric- 
tions unless forbidden by the Constitution. 


The office of head of an executive department is one which is 
provided for by the Constitution but it is one which does not come 
into existence until the Legislature creates an executive department. 
Once the department is created, then the head of the department is 
an executive officer within the purview of the various proviisions of 
Art. IV of the Constitution. 


If the Legislature may constitutionally restrict the right of the 
people to elect whomsoever they choose to a constitutional office, 
then, a fortiori, it may constitutionally restrict the power of the 
Governor to appoint whomsoever he chooses to the office of head 
of an executive department which the Legislature has called into 
existence. 


The Constitution does not prescribe the qualifications of the per- 
son who shall hold the office of head of an executive department, 
but Sec. 1 of Art. IV does state that such officers “* * * shall perform 
such duties as may be provided by law. * * *”’ Thus the Legislature 
may define, by statute, the duties of the head of the Department of 
Roads and Irrigation and, reasonably, prescribe the qualifications 
of persons who are to be eligible to appointment to that office. 


If there were any doubt in respect of this question, then it would 
be resolved by reference to so much of Sec. 1 of Art. IV which ex- 
pressly provides that “* * * The heads of all executive departments 
established by law, other than those to be elected as provided herein, 
shall be appointed by the Governor, with the consent of a majority 
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of all the members elected to the Legislature, but officers so ap- 
pointed may be removed by the Governor. * * *” 


The qualifications which the Legislature might attach to eligibil- 
ity to such executive office would, however, within the doctrine of 
the Quinn case, have to be reasonable, i. e. bear a necessary and 
essential relation to the performance of the duties of the office, in 
order that a court could fairly say that the Legislature was not at- 
tempting to encroach upon the constitutional powers of the executive. 


The Legislature could not prescribe qualifications of a character 
so restrictive as to confine the Governor in the exercise of his power 
of appointment to a selection from a class of persons so limited that 
it could reasonably be said that the Governor was deprived of the 
power to choose, in view of the constitutional right of a majority of 
the Legislature to reject his nominee. 


By proper amendment of Sec. 81-107, R. S. 1943, which provides 
that “The Governor shall, in each department, have power to appoint 
such deputies, assistants, employees, and clerical help as shall be 
necessary * * *”, the Legislature, by virtue of the authority vested 
in the head of an executive department by Sec. 1 of Art. IV of the 
Constitution which provides “* * * Subject to the provisions of this 
Constitution, the heads of the various executive or civil departments 
shall have power to appoint and remove all subordinate employees in 
their respective departments,’ could empower the head of the De- 
partment of Roads and Irrigation, the title of whose office is changed 
to General Manager and whose qualifications are reasonably pre- 
scribed, to appoint a State Engineer and to prescribe the qualifica- 
tions for that position. 


To accomplish such an objective it would be necessary to amend 
Sec. 81-102 so as to change the title of the office of head of the De- 
partment of Roads and Irrigation, and to devise a new section pre- 
scribing the duties and qualifications of the head of such department. 
Likewise, it would be necessary to provide that wherever in the 
statutes the term State Engineer occurs it shall be construed to mean 
the head of the Department of Roads and Irrigation, whatever his 
title may be. 


April 26, 1949 
PERSONAL TAXES 
Situs for Taxation of Personal Property 
Clifford H. Phillips, County Attorney, Red Cloud: 
We have your request for our opinion in the following words: 


“We would like your opinion as to where earth moving 
equipment should be assessed under the following circum- 
stances: 

“The owner lives in a village where there is a village 
levy and a very high school district levy. He rents a set 


of farm improvements in a school district where no levy 
was made for the current year. A hired man occupies the 
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farm buildings and during the winter months when the 
machinery is not in use it is kept on this farm. 


“In your opinion does this machinery have a local situs 
on the farm where the hired man resides and stores the 
machinery when not in use, or should it be assessed in the 
village and school district where the owner resides.” 


Section 77-1202 reads as follows: 


“Personal property, except such as is required by law 
to be listed and assessed otherwise, shall be listed and as- 
sessed in the county, precinct, township, city, village and 
school district where the owner resides, except that prop- 
erty having local situs, like grain elevators, lumber yards 
or any established business, shall be listed and assessed at 
the place of such situs.” 


Under the above section it seems clear that this property would 
be taxable at the home of the person mentioned in your letter unless 
the earth moving equipment would come within some exception 
or personal property classification which is specially handled. 


Your letter does not state the nature of the equipment nor the 
use to which it is put but it would appear that if the earth moving 
equipment is not “personal property connected with a farm” within 
the meaning of Section 77-1204, R. S. 1943, it must be assessed in the 
town and school district where the owner resides; that is if the earth 
moving equipment is of the heavy commercial type not used in 
connection with the taxpayers operation of the farm, it is our opinion 
that it would not be “connected with a farm” and that the storage 
of the equipment upon the farm when not in use would in no way 
affect its situs for taxation. 


April 26, 1949 
FIRE CHIEFS 
Authority Beyond Corporate Limits 
Mr. E. C. Iverson, State Fire Marshal, State House, Lincoln: 
You write as follows: 


“This Department will appreciate receiving your opinion 
as to the extent of authority a volunteer or paid fire chief 
has in fighting fires outside the corporate limits of any city 
or village. 


“Many communities are equipped to combat fires out- 
side their corporate limits as provided in the Rural Fire 
Law, and their fire departments are responding to many 
country alarms.” 


The law does not impose a duty on city or village fire depart- 
ments to go beyond the corporate limits of the city or village in fight- 
ing fires except where they are bound by contract to do so, or, perhaps, 
where it seems reasonably necessary to prevent the fire from spreading 
to the city or village. It follows, therefore, that the chief and mem- 
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bers of a city or village fire department have no- greater authority 
in fighting fires beyond the corporate limits of their respective cities 
or villages than has any other private citizen. They derive their 
authority solely from the governing body of their city or village 
and naturally such authority ceases beyond the corporate limits of 
their municipality unless extended by contract with a_ neighboring 
Rural Fire Protection District or Districts, as provided in Section 
35-408, R. S. 1943, of the Rural Fire Protection Law. 


However, a city or village fire department may and, in a moral 
sense, should, like any other good citizen, assist as far as possible 
in extinguishing fires in the surrounding rural areas. While so 
engaged, the members of a fire department have the same duties and 
ie same rights that every citizen has to protect the public from 

isaster. 


Fire departments operating on rural highways in response to a 
fire alarm are not restricted to statutory speed limits, under Section 
39-745, R. S. 1943. The drivers, however, will be held liable in 
damages for their acts of negligence. 


Section 39-753, R. S. 1943, provides: 


“Upon the approach of any police or fire department 
vehicle giving audible signal by bell, siren or exhaust whistle, 
the driver of every other vehicle shall immediately drive the 
same to a position as near as possible and parallel to the 
right-hand edge or curb of the highway, clear of any inter- 
section of highways, and shall stop and remain in such 
position unless otherwise directed by a police or traffic 
officer until the police or fire department vehicle shall have 
passed. It shall be unlawful for the driver of any vehicle 
other than one on official business to follow any fire ap- 
paratus traveling in response to a fire alarm closer than five 
hundred feet, or to drive into or park such vehicle within 
the block where the fire apparatus has stopped in answer 
to a fire alarm.” 


Section 39-799, R. S. 1943, makes the violation of Section 39-753 
a misdemeanor, punishable by a fine of not more than $100.00 or 
by imprisonment in the county jail. 


These statutes apply to fire departments operating in rural areas 
as well as in cities and villages. 


April 27, 1949 
ASSISTANCE 
Conservator May Receive As Guardian 
Mr. R. Stanley Torpin, County Attorney, Central City: 


You request our opinion as to whether or not a “conservator” 
appointed under the provisions of Secs. 38-901 to 38-903, R. S. Supp. 
1947, may make an application for old age assistance in behalf of 
his ward, and may then receive the old age assistance payments in 
behalf of the ward, provided the ward is found eligible for such pay- 
ments. 


—216— 


Sec. 68-212, R. S. 1943, provides: 


“If any guardian shall be appointed and qualified to 
take charge of the property of any recipient of old age as- 
sistance, the amount thereof shall be paid to such guardian 
upon his filing with the board a certified copy of his letters 
of guardianship.” 


Sec. 68-212 was enacted in 1935. Secs. 38-901 to 38-903, R. S. 
Supp. 1947, providing for the appointment of conservators, were 
enacted in 1947. Naturally, Sec. 68-212 would make no reference 
to “conservators,” such an office being unknown at the time the law 
was enacted. 


However, the duties and responsibilities of a ‘conservator’ ap- 
pear to be identical with those of a guardian, as to the estate of his 
ward, and, in fact, Sec. 38-903, R. S. Supp. 1947, expressly provides 
that the provisions of Arts. 5, 6, and 7, Chap. 38, which relate to 
guardians, shall apply also to conservators. 


It is our opinion that the conservator is in all essential respects 
a guardian and, as such, is entitled to receive old age assistance pay- 
ments as provided in Sec. 68-212. 


April 27, 1949 
SCHOOL TEACHERS 
Certificate Erroneously Issued — Power to Revoke 


Mr. F. B. Decker, Director of Administration, Department of Public 
Instruction, State Capitol Building, Lincoln: 


This will acknowledge receipt of your letter dated April 13, 1949, 
in which you state: 


“It has just been called to our attention that two years 
ago an Initial Junior Elementary School Certificate was 
issued to an individual through error. She should have been 
issued an Initial General Elementary School Certificate. 


“This individual did not have, nor does she have at the 
present time, the qualifications necessary for the issuance of 
the Initial Junior Elementary School Certificate. For the 
past two years, she has been teaching in a school in which 
the Initial General Elementary School Certificate, which she 
should have, is not valid.” 


and inquire: 


“Does this office have authority at this time to revoke 
this Initial Junior Elementary School Certificate and issue 
to her the Initial General Elementary School Certificate for 
which she is eligible?” 


Yes, in our opinion such authority is vested in the Superintendent 
of Public Instruction and the certificate issued under the circumstances 
as set forth in your letter must be called in and revoked. 
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The situation with which you are confronted is one in which 
the officer having the general power to issue certificates has in this 
instance acted without the proper authority. He granted a certificate 
outside the scope of his authority as his power does not extend to a 
situation wherein the subject matter is not within his control; that 
is, the requirements for the certificate issued not having been met. 


In such a case the act of the officer is void—void for want of 
power in him to act on the subject matter of the Initial Junior Ele- 
mentary Certificate. Doolan v. Carr, 125 U. S. 618, 31 Law Ed. 844. 
In effect then, the certificate was invalid from its inception, is not 
now, nor has ever been of full force and effect and under Section 
79-1607, Revised Statutes of Nebraska 1943, vesting in the Superin- 
tendent of Public Instruction, the authority to decide issues and ad- 
minister school laws and Section 79-1333, Revised Statutes of Ne- 
braska 1943, which prohibits teaching without a valid certificate, 
this particular certificate about which you inquire must be cancelled 
and revoked. The Initial General Elementary Certificate for which 
the individual is eligible may then be issued to her. 


April 27, 1949 
CIDER AND VINEGAR 


Not Improper to Blend Grain Vinegar and Sugar Vinegar 
Mixture of Molasses Vinegar and Distilled Vinegar 
in Such Proportions as Will Create Color 
Similar to Cider Vinegar Is “Artificial Coloration” 
Within Meaning of 81-284 R. S. 1943 


Rufus M. Howard, Director, Department of Agriculture and Inspection, 
State Capitol Building, Lincoln: 


We have your letter requesting our opinion in the following 
words: 


“This Department acknowledges the enclosed letter dated 
March 29, 1949, in which the Western Food Products Company, 
Inc., of Hutchinson, Kansas, asks permission and authority 
from this office to put on the market a blended vinegar com- 
posed partly of distilled white vinegar obtained from grain 
and the balance obtained from fermented molasses without 
distillation, thereby obtaining a vinegar of a dark brown 
color. 


“This blend when offered for sale would approximate 
the color associated with the color of cider vinegar. 


“Under Section 81-1304, of the Cider and Vinegar Law, 
is it permissable to blend two grain vinegars even if labeled 
as such? 


“We submit to you a sample bottle of this proposed dis- 
tilled and sugar vinegar furnished this office by the Western 
Food Products Company, Inc., for your opinion as to the color 
which, as stated, is obtained without the addition of a color- 
ing agent.” 
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Upon our inquiry you furnished the following additional in- 
formation: 


“In a telephone conversation with this Company, I found 
that they do not mix the two vinegars in their products in 
the same percentage by volume in each batch for the reason 
that the molasses sugar vinegar varies from light to dark in 
color and in order to maintain approximately the same color 
in the finished product, it is necessary to vary the volume 
of their molasses vinegar content. Their label will not carry 
a by-volume percentage.” 


The statutes pertinent to this matter are 81-281 to 286 inclusive 

R. S. 1943. You have also submitted a sample of the vinegar product 

which sample is a clear, amber colored liquid which has the odor and 

fasts of cider vinegar and which bears the label “Distilled and Sugar 
‘inegar.” 


Section 81-284 contemplates the sale of vinegar made from sub- 
stances other than apple cider and makes provision for them as 
follows: 


“Every person manufacturing for sale, keeping for sale 
or offering for sale, any of the so-called grain vinegars, wine 
vinegars or fruit vinegars, shall place them on the market 
without artificial coloring, with a brand or label on each 
barrel, cask or other package, clearly indicating the name 
and place of business of the manufacturer and the name of 
the grain or fruit from which the contents are made. All 
vinegar shall be made wholly from the fruit or grain from 
which it is represented that it is made, and shall contain not 
less than four per cent by weight of absolute acetic acid.” 


The question presented by this sample is whether or not the 
sale of this blend of authorized products may be marketed in this 
state. In this connection Section 284 seems to contemplate products 
made solely from one grain or fruit since the singular form of the 
nouns grain and fruit is used in the latter part of the section. We do 
not feel that this specifically prohibits a blend or mixture of two such 
products. However, in the instant case there is presented a situation 
in which the selection of molasses or molasses vinegar was made in 
order to achieve a color which resembles that of cider vinegar and 
this brings into question the matter of “artificial coloring” as used 
in Section 81-284. It is conceded that pure molasses vinegar if prop- 
erly labeled may be marketed in this state and it is further conceded 
that pure grain vinegar if properly labeled may be marketed in this 
state but when the mixture of the two is varied in the by-volume per- 
centage so as to achieve a uniform color similar to that of cider vinegar, 
in our opinion an artificial coloration is effected. 


The Supreme Court of Ohio in the case Weller v. State, 40 N. E. 
1001, held that, in the manufacture of vinegar formed from fermented 
grain, where previously to its acetation it is passed through roasted 
malt, not for the purpose of adding any substantial ingredient to the 
vinegar, but for the purpose of giving it color, as well as aroma 
and flavor, and without this treatment it would be colorless, the vine- 
gar so produced contained artificial coloring matter within the meaning 
of a similar act. In that case there was a deliberate treatment of the 
vinegar which added nothing to its body except color and odor. We 
have a similar but not exactly the same situation here. 
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In the United States Supreme Court in the case of Moxley v. 
Hertz, 216 U. S. 344, 30 S. Ct. 305, 54 L. Ed. 510, the court considered 
a set of facts wherein manfacturers of oleomargarine by the use 
of products admitted to be proper ingredients in oleomargarine achiev- 
ed a color similar to that of butter and because the proportions used 
were always just that required to achieve the deceptive color and 
effect, the oleomargarine as finally marketed was “artificially colored.” 


The court quoted extensively from Cliff v. U. S. 195 U. S. 159, 
163, 164, 25 S. Ct. 1, 2 (49 L. Ed. 139) in which a similar use of a small 
portion of a colored ingredient was made to achieve a finished product 
similar in color to butter. The court in that case held that such 
manipulation of authorized ingredients to achieve the effect sought 
to be obviated by the statute could not be permitted. The following 
words from the opinion are pertinent: 


“The fact that one of the ingredients of this compound 
is palm oil does not show that such oil does anything else 
than color the product composed of other ingredients, and 
if it does substantially only this is is rightfully styled an 
artificial coloration. * * * Bearing in mind, also, that one 
of the purposes of this legislation was to prevent the sale 
of oleomargarine as and for butter, it must be held that when 
any substance, although named as a possible ingredient of 
oleomargarine, substantially serves only the function of color- 
ing the mass, and so as to cause the product to ‘look like 
butter of any shade of yellow,’ it is an artificial coloration.” 


In view of the company’s statement in the instant matter that 
no uniform “by-volume” percentage is maintained but that the same 
is varied in order to achieve a certain color, it is our opinion that the 
blending of the two substances in this one vinegar mixture results 
in a product which contains artificial coloring and which is not prop- 
erly marketable in this state. 


The original enactment of our vinegar control laws (Laws of 
Nebraska 1897, Ch. 3), can only have been made to prevent the mar- 
keting of non-cider vinegars in such a manner as to deceive the 
purchaser into thinking that cider vinegar is being offered. Its title 
reads: 


“An Act to regulate the manufacture and sale of cider, 
to prevent adulteration, deception, and fraud therein, and 
to provide penalties for violations thereof.” 


A portion of the danger of such deceit is removed by the require- 
ment of a label. The law also forbids the use of artificial coloring. 
Artificial has been judicially defined as “produced or modified by 
human skill” (see Foley v. Miller, 24 Fed. 2d 722) and we feel that 
the blending of the dark vinegar depending upon its color with a light 
vinegar to reach a desirable color similar to that of Cider vinegar 
constitutes an artificial process forbidden by our laws. 


April 28, 1949 
LEGISLATURE 
Member Interested in Contract with State 
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Senator N. F. Schroeder, State Senator, Legislative Chamber, State 
Capitol Building, Lincoln: 


You ask that we furnish you an opinion which will consider the 
question of constitutional law which rises when a member of the 
legislature holds his seat at a time when he is a party to a lease of 
school lands, and the subject matter of a bill before the legislature 
relates to such school lands leases. 


That a lease of school lands by a board of commissioners, duly 
constituted as the Board of Educational Lands and Funds, under 
Section 1 of Article VII of the Constitution, constitutes, and is, a 
contract with the State is settled in Briggs v. Neville, 103 Neb. 1, 
170 N. W. 188, where the court flatly asserted, without discussion or 
argument, that such a lease was a contract within the meaning of 
what is now Section 16 of Article III, which provides in part: 


“Nor shall any member of the Legislature, or any state 
officer be interested, either directly or indirectly in any con- 
tract, with the state or any county or municipality thereof, 
authorized by any law enacted during the term for which he 
shall have been elected or appointed, or within one year 
after the expiration of such term.” 


The court held in the Briggs case that “this provision of the 
Constitution would prevent him (a member of the legislature) from 
claiming any rights under such contract, but it would not necessarily 
render this act of the legislature void.” This provision was amended 
in 1920, but the purpose of the amendment was to strengthen the 
provision and thus the ruling of the court still stands. 


It follows, necessarily, that a person, presently a member of the 
legislature, may participate in the consideration of and vote upon a 
measure which deals with a class of contracts in one of which he 
is an interested party and the state is the other party, unless some 
other provision of the Constitution forbids, since he is charged with 
knowledge that he cannot acquire nor claim any rights under such 
a contract. 


Section 9 of Article III of the Constitution provides: 


“* * * nor shall any person interested in a contract with, 
or an unadjusted claim, against the State hold a seat in the 
Legislature.” 


In State ex rel. Davis v. Bacon, 6 Neb. 286, the court laid down 
a principle or rule in respect to the construction of the Constitution, 
which is succintly stated by Lake, 6 J., in the following language: 


“The constitution was made by the people, and for the 
people. The words and terms employed were used with 
reference to existing facts, and in their ordinary and popular 
sense, and it is in this sense that they should be used by 
the courts in construing the several provisions of that in- 
strument,” 


which principle is more elaborately enunciated at page 288 in the 
same case, where the following qualification was added: 


“and they (the people) judged it by the meaning apparent 
on its face according to the general use of the words employed, 
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when they do not appear to have been used in a legal or 
technical sense” 


Accord: Elmen v. State Bd. of Eq. and Assess., 120 Neb. 141, 231 
N. W. 783. 


Thus, it follows, whether or not the word “contract” is used 
in its technical or legal sense, that the sense attached to it by the 
court, as it appears in Section 16 of Article III, in the Briggs case, 
will attach to it, as it appears in Section 9 of Article III. A lease of 
school lands is a contract within the meaning of both provisions. 
The court may fairly be said to have settled the sense of the words in 
the case of In re Appeal of Wilkins, 116 Neb. 748, 219 N. W. 9, where 
the court construes Sections 7, 9, and 16 of Article III together and 
says: 


“A careful consideration of these several constitutional 
provisions clearly reveals a purpose not to permit any incen- 
tive or temptation for emoluments, gains, or position, to in- 
fluence members of the legislature in any of their official 
actions.” * * * “By removing any temptation or incentive to 
act with a view to a reward, pecuniary or otherwise, it was 
the evident purpose so far as could be accomplished, to re- 
quire every member of the legislature to perform every act 
of official conduct with a view to the public interests and 
welfare alone.” 


The question which follows is whether a member of the legis- 
lature, being a person interested in a contract with the State, may 
hold a seat in the legislature. The plain language of Section 9 of 
Article III says he shall not. As the word “hold” appears in Sections 
8, 9, and 17 of Article III, in Sections 11, 19, 20, and 21, of Article IV 
and in Section 20 of Article V, there is no doubt that the meaning of 
the word is that which the court attaches to it, without argument or 
discussion, in State ex rel. McKelvie v. Wait, 95 Neb. 806, 146 N. W. 
1048, where in considering the meaning of the word “eligible,” in 
relation to public office, it says “The word ‘eligible’ relates to the 
capacity to be elected or chosen to office, as well as to hold office,” 
and “We think the greater number of the adjudicated cases, as well 
as the decided weight of authority, sustain the proposition that the 
word ‘eligible’ means both competent or capable of being elected to 
office, and competent or capable of holding office.’ The distinction 
between election to office and holding the office after being elected 
thereto is clear. 


Hence to hold office, within the meaning of the various con- 
stitutional provisions, is the right to have vested in one all the power 
of authority, privileges and emolument which the law attaches to an 
office. If a person has been elected to office but was not eligible to 
election, then he is disqualified to hold office and no rights are vested, 
State v. Boyd, 31 Neb. 682, 48 N. W. 739, 51 N. W. 602, and State v. 
McMillen, 23 Neb. 385, likewise, quo warranto will lie to test the 
right of an incumbent to hold office, State v. Moores, 56 Neb. 1, 
76 N. W. 530, State ex rel. Sorenson v. Farley, 123 Neb. 687, 243 N. W. 
867. 


The Nebraska cases disclose that the fact that a candidate is 
qualified at the time of his election is not sufficient to entitle him 
to hold the office, if at the time of the commencement of the term of 
office, or during the continuance of the term, he ceases to be qualified. 
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Eligibility to public office is of a continuing nature, and must subsist 
at the commencement of the term, and during the occupancy of the 
office, State ex rel. Good v. Marsh, 125 Neb. 125, 249 N. W. 295, Cf. 
88 A. L. R. 812, 828; 143 A. L. R. 1026; Cf. Report of the Attorney 
General 1939-42, page 369. 


To “hold a seat in the legislature” is a phrase which can have 
no other meaning than the one which is apparent on the face of the 
constitutional provision itself. The office of member of the legislature 
is ipso facto a seat in the legislature and has been so regarded in 
respect of all similar parlimentary bodies known to Anglo American 
aw. 


In People v. Haas, 145 Ill. App. 283, where under the Constitution 
of Illinois from which many of the provisions of the Nebraska Con- 
stitution were derived (State v. Lincoln Traction Co., 90 Neb. 535 
at page 540), the word “seat” appears in a constitutional provision 
similar to that in the Nebraska Constitution, the court held that, 
while it did not have power to determine the qualifications of a State 
Senator to hold his office, the court could determine the question 
whether mandamus should issue to require a county clerk to notify 
the Governor that a vacancy had occurred in the legislature by reason 
of the fact that a State Senator had, by having been elected, to have 
qualified and entered upon the performance of the duties of an in- 
compatable office, thereby resigned his seat in the legislature. Cf. 
Wilentz v. Stanger, 129 N. J. L. 294, 29 A. 2d 413 and State Tax 
Commission v. Harrington, 126 N. D. 157, 94 A. 537, where quo war- 
ranto and mandamus proceedings, resting on the same question of 
law, were dismissed. 


The Haas case exemplifies the universal rule that only the legis- 
lature is the judge of the qualifications of its members, where the 
Constitution so provides, as it does in Section 10 of Article III. Cf. 
44 Am. Jur. 107, Section 30. Quo Warrento will not lie to test directly 
the right of any person to hold a seat in a legislature. A legislature 
may determine for itself whether a member, as distinguished from 
a candidate for the office, is disqualified, and there is no judicial re- 
view of its decision. 


Section 2 of Article V of the Constitution vests in the Supreme 
Court jurisdiction in quo warranto proceedings. In State v. Elder, 
31 Neb. 169, 47 N. W. 710, the court in construing this constitutional 
provision in a mandamus proceedings against the speaker of the House 
of Representatives, held that an officer of the legislature, charged 
as such officer with performance of a ministerial duty, could be re- 
quired to act. Whether quo warranto on the basis of the reasoning 
in that case, could lie against a member of the legislature in order to 
accomplish indirectly what the judiciary cannot accomplish directly, 
i. e., coerce the members of the legislature to expel a member who is 
disqualified to hold his seat, is a question that cannot be answered 
on the basis of that case alone. 


It does not appear that quo warranto has ever been employed, 
directly and successfully, to test the qualifications of a member of 
a legislative body where the Constitution expressly gives the right 
to that body to determine the qualifications of its own members and 
no question as to the lawful existence of the body itself is involved, 
Werts v. Rogers, 56 N. J. L. 480, 28 A. 726, 23 L. R. A. 354. 


In the Werts case the court did uphold its power to determine 
which group of state senators had accomplished.a lawful organization 
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of the State senate and thereby to have elected a president of the 
senate, and did oust a president elected by a group which the court 
found could not, constitutionally, have accomplished such organiza- 
tion of the senate. 


In People v. Blackwell, 342 Ill. 223, 173 N. E. 750, where quo 
warranto was brought against all the senators and representatives 
of the Illinois legislature to test their right to hold seats in the Gen- 
eral assembly, on the ground that no de jure Legislature existed for 
failure to make a constitutionally required reapportionment, it was 
held that the court could not do, indirectly by quo warranto, what it 
could not do directly, i. e., compel the legislature to exercise a power 
to reapportion which the Constitution commanded the legislature 
to do. In a companion case, Fergus v. Kinney, 333 Ill. 437, the court 
had held it could not enjoin payment of the salaries of the members 
of the Legislature, in order to coerce performance of the duty to 
reapportion and that the only remedy open to the people where the 
legislature refused to obey a constitutional mandate was to elect 
a legislature which would perform the duty. 


So here, it appears, where a member of the Legislature, at the 
time of his election, his taking of his seat, and during the continuance 
of his term, was and is interested in a contract with the State, which 
contracts are the subject matter of legislation pending before the 
legislature, that such a member is disqualified to hold his seat but 
that only the legislature, itself, may decide whether it will exercise 
the power granted in Section 10 of Article III of the Constitution to 
expel such member from the Legislature. 


April 29, 1949 
TAXATION 


County Treasurer May Accept and Receipt for General Taxes 
Even Though Special Assessments Are Unpaid 


Perry W. Phillips, County Attorney, Beaver City: 
We have your request for our opinion in the following words: 


“The Frenchman-Cambridge Irrigation District levied an 
assessment upon the real estate within the boundaries of the 
irrigation district described as “General Fund of Frenchman- 
Cambridge Irrigation District.” The assessment is authorized 
under Sec. 46-135, Revised Statutes Nebraska 1943. This 
assessment has been spread upon the 1948 real estate tax lists 
of Furnas county and the tax list including the irrigation 
assessment is now in the hands of the County Treasurer for 
collection. 


“The question now raised is this: Is it mandatory that 
the County Treasurer collect the special assessment of the 
Irrigation District at the same time and in the same manner 
as the general, state, county, city and school district taxes 
on this same list are collected? 


“We refer you to Sec. 46-136, Sec. 46-140 and Sec. 77- 
1703 in giving us your opinion on this question.” 


—224— 


Sections 46-136 and 46-140, to which you refer state that when 
the levy has been made pursuant to Section 46-135 R. S. 1943, it shall 
be collected by the county treasurer at the same time and in the same 
manner as all other taxes are collected in this state. It is also pro- 
vided that some payments other than cash must be accepted, and 
Section 77-1703 R. S. 1943, specifically permits a taxpayer to pay 
assessments without paying general taxes. 


We have been advised orally by you that tender of some general 
tax payments have been made by taxpayers who are omitting to pay 
or to offer payment of the irrigation district assessment and your 
inquiry is whether or not the treasurer may accept payment of general 
taxes when the taxpayer fails to pay the irrigation levy. 


It is our opinion that the treasurer may accept such payments. 
The general rule in this connection is stated at 61 Corpus Juris, 966 
as follows: 


“* * * the citizen always has the right to pay the amount 
of any one tax listed against him, while refusing or omitting 
to pay others,” 


and at 51 Am. Jur. page 841 as follows: 


“Payment of one tax without payment of other taxes 
against same property, or against different properties. * * * 
Although a taxpayer ordinarily has no right, in the absence 
of a statute giving him such right, to make partial payment 
of an entire tax upon a single piece of property, the general 
rule is that where separate and independent taxes have been 
levied against the property of a taxpayer, he has a right to 
pay the full amount of any one tax without paying the others, 
that is, he may pay the amount of any one tax listed against 
him or the tax on any one item or piece of property which 
has been separately assessed, without offering to pay taxes 
on other parts. Such right is not restricted to cases in which 
the taxpayer contends that the taxes not proffered are in- 
valid and unenforceable. The right to make such payment 
may be enforced by mandamus. This right of a taxpayer to 
pay one tax levied against his property while refusing to 
pay other taxes thereon is not affected by statutes providing 
that all taxes levied by taxing agencies or districts shall be 
collected by the same officer in the same manner “and at 
the same time” as county taxes, and fixing a date after which 
unpaid taxes shall become delinquent.” 


There is a complete note at 89 A. L. R. 715 Annotating an Oregon 
case (Milne v. Hess, 18 P. 2d 229,) in which the annotator states as 
follows: 


“The general rule is that where separate and independent 
taxes have been levied against the property of a taxpayer, 
he has a right to pay the full amount of any one tax without 
paying the others.” 


In the annotated case, Milne v. Hess, supra, the Supreme Court of 
Oregon, citing Cooley on Taxation, Vol. 3, page 2491, allowed a writ 
of mandamus to issue requiring the county treasurer to accept the 
partial tax payments. The court cited Central Pacific Railway v. 
Gage, 96 Ore. 192, 189 P. 643, in which the court had likewise up- 
held the right to pay separately levied taxes at different times. 


—225— 


There are numerous cases from various jurisdictions cited in the 
annotation and there have been many supplementary decisions. Al- 
most uniformly the decisions are to the effect that a taxpayer has the 
right to pay the special assessment at the same time as the general 
taxes or at another time. Typical of these cases are Federal Land 
Bank v. Johnson (N. D. 1937) 274 N. W. 668; Lowess v. Bryan (Calif. 
1938) 82 P. 2d 1 and Tondre v. Garcia, 116 P. 2d 589 (Calif. 1941). We 
deem a portion in the opinion of the latter case as appropriate here 
because in Nebraska as in California the lien of special assessments 
is inferior to that of general taxes. 


Tondre v. Garcia, 116 P. 2d 589, Calif.: 


(6) ‘Plaintiffs’ principal contention, in which they were 
sustained by the trial court, is that the defendant Treasurer 
of Valencia County unlawfully refused to accept their tenders 
of state and county taxes without payment by plaintiffs at 
the same time of Conservancy District assessments. We think 
the trial court decided this issue correctly. 


“The defendant-appellant and amici curiae state that 
they are in full agreement with the general rule as drawn 
from the 89 A. L. R. 715 annotation on the “Right of taxpayer 
to pay one tax against property without paying other taxes 
against it,” as follows: ‘The general rule is that where sep- 
arate and independent taxes have been levied against the 
property of a taxpayer, he has a right to pay the full amount 
of any one tax without paying the others.” 


“They say, however, that general rules do not apply 
where the express statutory provisions provide otherwise. 
Of course, but that is not the situation in, the instant case. 
Because Section 514 (5) of the Conservancy Act provides in 
effect that: ‘““Such assessment shall become due * * * at the 
same time * * * that state and county taxes are due * * *” 
and “such assessment * * * shall be collected during each 
year at the same time and in the same manner that state 
and county taxes are * * * collectible,” it does not follow 
that both Conservancy assessments and general taxes must 
both be paid simultaneously, “at the same time.” 


“In the first place, Section 30-515 of the Conservancy Act 
manifests a legislative solicitude that state and county taxes 
shall have first place in the collection schemes. It is pro- 
vided in effect that the lien of general or special state and 
county taxes shall be paramount to the lien of the Con- 
servancy District assessments. Having taken this position 
it is difficult to conceive why the legislature would make 
the collection of state and county taxes dependent upon the 
payment of the “Conservancy assessments “at the same time.” 
In other words, we see nothing in the language of the statute 
to indicate a legislative intention to relax an established 
policy of paramountcy of general taxes by making such 
taxes a scapegoat for the collection of Conservancy District 
assessments which have been postponed,. at least from the 
standpoint of dignity and priority of coercive satisfaction.” 


We find no Nebraska case dealing with the specific problem. 
We assume that this may be due to the fact that treasurers have 
been accepting such payments or that taxpayers in Nebraska have 
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been willing to follow the prescribed method for contesting the 
validity of a tax as found in Section 77-1728 to 1736 inclusive R. S. 
1943. We state as a part of this opinion that the mere payment of 
general taxes by a taxpayer against whom special assessments are 
also levied does not prevent the operation of the normal tax collecting 
facilities available to the county treasurer for, as pointed out above, 
he is specifically directed to make collection at the same time as the 
general or other taxes. See Horsefly Irr. Dist. v. Hawkins, 121 Oregon 
366, 254 P. 825. 


The Nebraska court has several times held that where a tax- 
payer tenders all of his taxes which are valid but refuses to pay a 
special or other tax which is invalid, such a tender relieves him from 
payment of interest upon the valid tax. See State v. Several Parcels 
of Land, 80 Neb. 424, 114 N. W. 283; Wyman v. Searle, 88 Neb. 26, 
128 Ke W. 800 and Clarke v. Colfax Co., 2 Neb. Unofficial 133, 96 N. 
W. 607. 


It is our opinion, therefore, that a county treasurer in this state 
may accept payments of general taxes and give receipts therefor 
regardless of whether special assessments due upon the property are 
paid or not. 


April 29, 1949 
TAX EXEMPTION 


Second Class City as Testamentary Trustee is Beneficial Owner 
of Portion Only of Trust Res 


Mr. Lloyd H. Jordan, County Attorney, Gordon: 
You state: 


“A testator left the residue of his estate, consisting of 
dwelling houses and farms, all of which is income property, 
to the City of Rushville in trust and provided that one-fourth 
of the income therefrom should be paid to one of our local 
churches, one-fourth to be placed in the Rushville Public 
Library Fund and the remaining one-half to be used by the 
city for any lawful purpose; division of income to be made 
annually. 


“The City received the first of the property above re- 
ferred to in the year 1938 and from that date on the property 
was exempted from taxation on the theory that it was muni- 
cipally owned property.” 


You ask certain questions respecting liability of the trust res 
to assessment for taxes. As a preface to our opinion, it is necessary 
to dispose of certain preliminary matters, as follows: 


We do not have before us for examination the will of the testator, 
and therefore we cannot affirm on the basis of your statement of the 
facts that the testamentary trust which he created is a passive, dry 
trust or an active trust. Cf. Hill v. Hill, 90 Neb. 43, 132 N. W. 738, 
and Flanagan v. Olderog, 119 Neb. 745, 226 N. W. 316, with Beals v. 
Croughwell, 140 Neb. 320, 299 N. W. 638, and Lancaster County Bank 
vy. Marshal, 130 Neb. 141, 264 N. W. 470. Therefore, we pass this 
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question in view of the probability that a decision on this question 
is unnecessary to a disposition of your principal questions. 


We note that by L. B. 171, Laws of Nebraska 1941, ch. 25, p. 119, 
introduced by Senators Hanna and Gantz three years after the trust 
came into existence, the Legislature amended what is now Sec. 17-501, 
R. S. 1943, so as to provide that: 


“Cities of the second class and villages * * * may receive 
and safeguard donations in trust and may, by ordinance, 
supervise and regulate such property and the principal and 
income constituting the foundation or community trust prop- 
erty in conformity with the instrument or instruments creat- 
ing such trust; * * *,” 


Thus the City of Rushville is qualified to act as a testamentary 
trustee, and since there are three beneficiaries we do not think it 
necessarily follows that the city is disqualified to act because one of 
the beneficiaries is a religious organization, notwithstanding Subsec- 
tion (3) of Sec. 378, Restatement of the Laws of Trusts, Vol. 2, p. 1170, 
which recites that, ordinarily, a municipal corporation cannot act as 
trustee for religious purposes. 


Sec. 51-215, R. S. 1943, provides: 


“Any person may make donation of money, lands or 
other property for the benefit of any public library. The 
title to property so donated may be made and shall invest 
in the library board of such library and their successors in 
office, and the board shall thereby become the owners there- 
of in trust to the uses of the public library of the city * * *.” 


It follows, therefore, that a one-quarter share of the income 
derived from the trust res is the property of the library board. A 
consideration of the whole of Art. 2 of Chap. 51, R. S. 1943, convinces 
us that a library board is not a governmental subdivision of the state, 
but merely an agency for accomplishing certain public purposes, in this 
case corporate rather than governmental, more or less independently 
of the governing body of the city. Cf. State ex rel. Metropolitan 
Utilities District v. City of Omaha, 112 Neb. 694, 200 N. W. 871. The 
library board is a legal entity and is the beneficial, equitable owner 
of one-quarter of the trust res. 


The words own, owner, and ownership are not susceptible of 
any exact technical definition. Cf. Graf v. State, 118 Neb. 485, 225 
N. W. 466. In considering the status of the trustee in respect of the 
trust res, we are no more bound to ignore the distinction between the 
legal title to, and the equitable, beneficial ownership of, the trust 
res than we are in cases where the trustee is a natural person. 


The distinction is noted in State ex rel. Davis v. Exchange Bank, 
114 Neb. 664, 209 N. W. 249, between the two separate identities of 
a trustee—one as an individual and one as a trustee. So in the instant 
case we are bound to recognize that the City of Rushville has two 
separate identities, one as a municipal corporation, a governmental 
subdivision which is the equitable, beneficial owner of one-half of 
the trust res, and one as a trustee in its corporate capacity. 


Next, we note that the Constitution provides, Sec. 2, Art. VIII, 
that “The property of the state and its governmental subdivisions 
shall be exempt from taxation. * * *” It is settled by Platte Valley 
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Public Power and Irrigation District v. County of Lincoln, 144 Neb. 
584, 14 N. W. 2d 202, that “* * * rightful ownership of the property 
by a governmental subdivision is all that is required or necessary 
to extend to such property complete exemption and immunity from 
assessment and taxation.’ Hence in the case of a governmental sub- 
division ownership of property, not its use, is the sole basis of tax 
exemption, “whether located within the city or without.” City of 
Omaha v. Douglas County, 96 Neb. 865, 148 N. W. 938. 


The same section of the Constitution likewise provides that: 


«ce * * The Legislature by general law may exempt 
property * * * owned and used exclusively for educational, 
religious, charitable or cemetery purposes, when such prop- 
erty is not owned or used for financial gain or profit to either 
the owner or user. * * *” 


This command is expressed in Subsection (3) of Sec. 77-202, R. S. 
1943. It is settled by Ancient and Accepted Scottish Rite v. Board of 
County Commissioners, 122 Neb. 586, 241 N. W. 93, that: 


«“* * * it is not the character of the owner but the nature 
of its use which must in each individual case furnish the 
test for determining the tax exempt character of the prop- 
erty involved. * * * 


“So, too, we are committed to the doctrine that, in de- 
termining whether or not property falls within a tax exemp- 
tion provision, the primary or dominant use, and not an 
incidental use, will control. * * *” 


We come, then, to the questions which you propound. You ask: 


“Does the fact that the beneficiary of a trust is a muni- 
cipal corporation exempt the trustee from payment of taxes 
on the trust property?” 


To confine the opinion to the precise questions which are involved, 
we restate your question as follows: 


Does the tax exemption status of a city of the second class, acting 
in its corporate capacity as a trustee under a testamentary trust, at- 
tach to the whole of the trust res where the trustee is the equitable, 
beneficial owner only of a portion of the res? 


The answer is no. The general principles pertaining to tax ex- 
emption in such cases are stated in Sec. 629, p. 1324, Cooley on Tax- 
ation, Vol. 2, 4th ed. We do not find any Nebraska decision, but the 
eases from other jurisdictions are annotated in 3 A. L. R. 1439, 101 
A. L. R. 787, and 129 A. L. R. 480. The cases there considered lay it 
down that under state constitutions and statutes exempting from 
taxation property belonging to a state or a governmental subdivision 
an ownership which does not comprise all the legal and equitable 
interests in the land is insufficient for an exemption; that ownership 
as a trustee is not the ownership necessary for an exemption where 
the real, beneficial ownership is not in the state or governmental 
subdivision. 


Without attempting to discuss the cases in detail, it is sufficient 
to note that while certain courts apply the “use” test rather than the 
“ownership” test, due to constitutional or statutory proviisions which 
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are at variance with the Nebraska provisions, still, basically, the 
question of exemption where a city takes title as trustee under a 
testamentary trust turns on the point whether the state or the gov- 
ernmental subdivision is the equitable, beneficial owner of the trust 
res. Cf. Stoneman v. Boston, 263 Mass. 255, 160 N. E. 788; St. Louis 
v. Wenneker, 145 Mo. 230, 47 S. W. 105; Comstock v. Boyle, 144 Wis. 
180, 128 N. W. 870; and State v. Underwood, 54 Wyo. 1, 86 P. 2d 701. 


We are of the opinion, therefore, that one-half of the trust res 
of which the City of Rushville is the equitable, beneficial owner is 
exempt from assessment and taxation upon the authority of Platte 
Valley Public Power and Irrigation District v. County of Lincoln, 
supra, since the city has rightful ownership of that much of the trust 
res. We are unable to find any Nebraska case which is on all fours 
with the instant case and thus can cite no Nebraska authority for 
denying an exemption to the city, although its title, as trustee, does 
not comprise all the legal and equitable interests in the trust res. 


A case which is almost squarely in point is The People v. Uni- 
versity of Illinois, 328 Ill. 377, 159 N. E. 811. In this case farm land 
was conveyed in trust to the University of Illinois, the income there- 
from to constitute a fund from which loans should be made to stu- 
dents. A claim of tax exemption was asserted by the University 
on the ground that property of the University was the property of 
the state and therefore exempt under the Constitution. The court 
acknowledged that property owned by the University was the prop- 
erty of the state but held, also, that since the state did not have the 
right to sell the real estate and did not have the full equitable, bene- 
ficial ownership of the real estate it was not property which the state 
owned and therefore was not within the exemption clause of the 
Constitution. If we were to follow the reasoning of this case and 
to ignore the apparent authority of Platte Valley Public Power 
and Irrigation District v. County of Lincoln, supra, then we should 
be obliged to hold that the entire trust res is subject to taxation. We 
resolve the doubt in favor of the tax exemption of the equitable, 
beneficial ownership of the City of Rushville. 


You further ask: 


“Even though the proportion of the property in which 
a municipal corporation might share as beneficiary be con- 
sidered as exempt from taxation, would the proportion in 
which the Church shares be subject to taxation?” 


We rephrase as follows: 


Where the religious body is the equitable, beneficial owner of a 
portion of a trust res, the legal title to which is held as trustee by 
a city of the second class in its corporate capacity, may a tax be 
assessed against so much of the res as represents the equitable bene- 
ficial ownership of the religious body? 


The answer is yes. In the absence of any direction or require- 
ment by the testator that the trust res shall be devoted to a public 
use it is necessarily to be presumed from a direction that the income 
and profits are to be divided among the beneficiaries that a pecuniary 
use is to be made and a profit to be obtained from the property. In 
respect of religious bodies, as demonstrated above, the “use” test 
rather than the “ownership” test is applied, and upon the authority 
of Ancient and Accepted Scottish Rite v. Board of County Commis- 


—230— 


sioners, supra, one-quarter of the trust res is subject to assessment 
and taxation. 


To hold otherwise, in the face of the decisions of the Supreme 
Court, would be to say that an exemption not granted by the Con- 
stitution could be obtained indirectly by having the testator or settlor 
designate in a trust that the trustee should be a corporate entity en- 
joying tax-exempt status in its own right. We cannot so hold. 


You ask, by implication, in your next question whether the equi- 
table, beneficial ownership of the library board is subject to assess- 
ment. 


The answer is yes. We have stated above that the board is 
not a governmental subdivision, and while we have no doubt that 
property owned or held in trust by the board and used for public 
purposes is tax exempt, Sec. 51-218, R. S. 1943, still it does not follow 
that property consisting of a trust res which is devoted to a private 
use, the income from which goes to a library board, is exempt from 
assessment. 


Sec. 51-218 recites: 


“The property of any public library shall be exempt 
from execution and taxation, as is other public property.” 


The extent of the power of the Legislature to exempt property 
from taxation must be measured by the Constituion. Unless it can 
be held that the equitable, beneficial ownership by the library board 
of a portion of the trust res is the equitable, beneficial ownership by 
the state, then the property in the trust res is not exempt. Cf. People 
ex rel. Lloyd v. University of Illinois, 357 Ill. 369, 192 N. E. 248, a 
companion case to The People v. University of Illinois, supra, where 
it was held that, under the Constitution, the Legislature by statute 
may specify what property is to be exempt but that the courts de- 
termine whether property is owned by the state, and where the use 
of property by an agency of the state is for profit, then such property 
is not tax exempt, particularly where the full equitable, beneficial 
ownership of the trust res is not in the state or a governmental sub- 
division. 

It is significant that the constituional provision of the State of Illinois 
is identical with the language of Sec. 2 of Art. VIII as it stood prior 
to amendment in 1920, the Nebraska provision having been derived 
from the Illinois Constitution. Cf. State ex rel. Tyrrell v. Lincoln 
Traction Company, 90 Neb. 535, 134 N. W. 278. The 1920 amendment 
of Sec. 2 while it changed the language of the first sentence and re- 
moved the words counties and municipal corporations, substituting 
therefor the words “its governmental subdivisions,” does not thereby 
make the decision of the Illinois court inapposite under the present 
language of Sec. 2. 


Hence, while we resolve a doubt in favor of the tax exemptions 
of the City of Rushville, in view of the first sentence of Sec. 2 we 
cannot, by implication, extend the exemption to the library board. 


The reasoning which supports a tax exemption of property of 
the state or of any governmental subdivision need not be elaborated 
when the Constitution grants the immunity, but where the constitu- 
tional provision granting immunity does not embrace property of a 
public-quasi corporation, such as a library board, cf. Platte Valley 
Public Power and Irrigation District v. County of Lincoln, supra, and 
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the concurring opinion of Simmons, C. J., and Yeager, J., then it is 
necessary to test whether the reasoning which supports an exemption 
is applicable to such a board, i. e. whether the tax exemption can be 
ohended by implication. Cf. Droll v. Furnas County, 108 Neb. 85, 
18 . W. 876. 


The doctrine which supports tax exemption by implication is 
stated in the Droll case as follows: The government ought not to be 
“* * * forced into the inconsistency of taxing itself in order to raise 
money to pay over to itself,’ i.e. the state or a governmental subdivi- 
sion is taking money out of one pocket and putting it into the other. 


The test is whether the pockets are in the same pair of pants. In 
the instant case they are not. 


To tax that portion of the trust res of which the library board 
is the equitable, beneficial owner is to place a tax burden, assuming 
the income from the res is insufficient to pay taxes, upon those tax- 
payers who pay taxes to support the library; to exempt the res is 
to require the taxpayers of all other governmental subdivisions, and 
the state, to assume the burden of an increase in their taxes by the 
amount of taxes of which the trust res is relieved. The two classes 
of taxpayers are not the same and therefore the tax moneys come 
out of pockets in different pairs of pants. Therefore, the doctrine 
of tax exemption by implication is not applicable to that portion 
of the trust res of which the library board is the equitable, beneficial 
owner. People ex rel. Lloyd v. University of Illinois, supra. 


You ask, further, whether any staute limits the number of years 
past for which the unassessed property may now be assessed. Sec. 
77-1317, R. S. 1943, which directs the manner of assessment in such 
cases, provides no exemption for any period of prior years, and the 
Legislature could not make such an exemption, constitutionally. 


The procedure for such assessment would be more or less simi- 
lar to that which is employed in determining the valuation of a prop- 
erty which is partially exempt, as is exemplified in those cases where 
buildings are owned by charitable organizations and a portion of the 
building is used for gain and profit. Y. M. C. A. v. Lancaster County, 
106 Neb. 105, 182 N. W. 593, and McDonald v. Masonic Temple Craft, 
135 Neb. 48, 280 N. W. 275. 


April 30, 1949 
MOTOR VEHICLES 


Assessment of Fleet of Vehicles — Taxes Thereon to be Paid 
in Lump Sum 


Mr. Frederick H. Wagener, County Attorney, Court House, Lincoln: 
You say that the county treasurer alleges: 


“Section 60-303 of Revised Statutes of Nebraska for 1943 
relates to the payment of personal taxes to be made on motor 
vehicles before registration is issued. 


“A problem that frequently confronts this office is where a 
fleet of cars or trucks is assessed to one ownership and a 
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request is made for the registration of only one vehicle at 
a time. 


“For instance, a company with ten vehicles assessed asks 
for the registration of one or two and insists that they are 
only required to pay taxes on each vehicle as it is registered.” 


We have examined Section 60-303, R. S. 1943 and Sections 77-1238 
to 77-1243, R. S. Supp. 1947, relating to taxes of motor vehicles and do 
not find that a county treasurer has any authority to accept, and issue a 
separate receipt for, a portion of the taxes levied against two or more 
motor vehicles which were assessed to the same owner. 


Compliance with Section .60-303 neither requires nor permits 
the payment of taxes separately upon each vehicle where a number 
of vehicles were assessed to one owner. The only purpose of that 
section is to insure the collection of taxes levied upon motor vehicles, 
and the condition precedent to registration is proof that the taxes 
have been paid. 


In the absence of any statute authorizing the breaking down into 
installment payment of the taxes due on personal property, other 
than as is provided for by Section 77-205 and 77-206 R. S. 1943, a 
county treasurer has no authority to accept an aliquot portion of 
the tax due. 


The whole of the taxes on motor vehicles assessed to one owner 
must be paid in full, as is provided by Section 77-1241. Thereafter 
as the owner applies for registration of any particular vehicle covered 
by the assessment and the whole tax, he may support his application 
for registration by exhibiting as the statute directs, the tax receipt 
on the entire lot of the vehicles. 


May 4, 1949 
TAXATION 
Authority of County Clerk to Include Omitted Property 
Mr. R. R. Wellington, Dawes County Attorney, Chadron: 


This will acknowledge receipt of your letter dated April 20, 1949, 
in which you state: 


“Marsland School District No. 92, Dawes County, con- 
tains within its boundaries certain lands situate in Box Butte 
County which are contiguous to the bulk of the lands of the 
District situated in Dawes County. In 1948 the District voted 
an additional levy for the purpose of school house repairs and 
the amount of this levy was certified to the County Clerk of 
Dawes County, Nebraska. 


“Tt now appears that no certification of the levy was made 
to the Box Butte County officials and the tax, consequently, 
does not appear in the Box Butte County assessments. * * *” 


and inquire: 
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“Can this levy be certified to the Box Butte County Clerk 
at this date and a tax liability created for the year 1948 * * *? 
If it is not possible to legally collect this tax from the Box 
Butte County property holders, does any liability exist against 
the County Clerk of Dawes County for failure to certify the 
assessment to the Box Butte County officials?” 


It is the opinion of this office that the tax levied may be certified 
to the County Clerk of Box Butte County and subsequently collected 
for the year 1948. In reaching this conclusion it is necessary for us to 
assume that the school house of District 92 is located in Dawes County, 
where as you state the tax has been levied and collected. 


This being the case, the situation is governed by Sec. 79-214, R. S. 
Neb. 1943, which provides: 


“The county board of the county in which is located the 
schoolhouse of any joint school district, acting in pursuance 
of section 79-211, shall make a levy for said school district, as 
may be necessary, and the county clerk of that county shall 
certify the levy on or before September 1 in each year, to the 
county clerk of each county in which is situated any portion 
of the joint school district.” 


and Sec. 77-1317, R. S. Supp. 1947, relating to assessment of omitted 
property. 


Failure on the part of the County Clerk of Dawes County to per- 
form the ministerial duty of certifying to the Box Butte County Clerk 
to show the additional levy will not preclude him from so doing when 
the error has been discovered. State, ex rel. Thompson, State Auditor 
v. Collier, (Missouri) 41 S. W. (2d) 400. 


Furthermore, under statutes similar to the Nebraska statutes, 
supra, a writ of mandamus will issue compelling the clerk to so certify 
even though the tax rolls are already completed and the tax partly 
collected, and no objection can be made that it will be an inconveni- 
ence to levy and collect the amount wrongfully omitted from the rolls 
in the first instance. State v. Byrne, 32 Wash. 264, 78 P. 394, and State, 
ex rel. Thompson v. Jones, 328 Mo. 267, 41 S. W. (2d) 393. 


In view of the holdings in the above cited cases it is not necessary 
to go into the question of the County Clerk’s personal liability in this 
situation. However, for your information we refer to the case of School 
District N. 80 of Nemaha County v. J. M. Burress, 2 Neb. (Unof.) 554, 
89 N. W. 609, and quote from the opinion of the court as follows: 


“The duties of the county board and of the county clerk 
were without doubt purely ministerial so long as the levy 
voted by the school meeting and reported by the district board 
was within the legal limit. * * * Accordingly, we think the 
duties imposed upon the county commissioners and county 
clerk of levying the tax certified by the district board is one 
owing solely to the public, * * * and that an honest mistake 
or accidental omission in good faith while exercising these 
duties creates no personal liability. * * *” 
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May 5, 1949 
MINERAL RIGHTS 


Reservation by State of Oil and Mineral Rights on Sale of 
State-Owned Lands 


SUBJECT: Reservation by the state of oil and mineral rights 
on sale of lands owned by the state. 


REQUESTED BY: Senator Clyde F. Cretsinger, Legislative Cham- 
ber, State House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; C. S. Beck, 
Deputy Attorney General. 


QUESTION: Senator Cretsinger presents the following ques- 
tion: In the proposed sale of school lands as pro- 
vided in L. B. 474 does the Constitution require a 
reservation of the oil and mineral rights and other 
natural resources on or contained in lands be- 
longing to the state? 


CONCLUSION: We are of the opinion that the Constitution for- 
bids the sale of school lands unless the oil and 
mineral rights and other natural resources on or 
contained in the land be reserved to the state, 


ANALYSIS 


An examination of L. B. 474 discloses that it has for its purpose 
the sale, at public auction, of all of the school lands of the state at the 
expiration or surrender of existing leases and prescribing certain other 
conditions that must be fulfilled. 


Art. III, Sec. 20, Constitution of Nebraska, provides as follows: 


“The salt springs, coal, oil, minerals, or other natural re- 
sources on or contained in the land belonging to the state shall 
never be alienated; but provision may be made by law for the 
leasing or development of the same.” 


This constitutional prohibition was carried into the statutes when 
the Legislature authorized the taking of school lands by condemna- 
tion and now appears as Sec. 72-223, R. S. 1943, as follows: 


“The condemnation proceedings provided in sections 72- 
213 to 72-222 shall not operate to deprive the State of Ne- 
braska of any mineral rights in the lands taken for the special 
purposes authorized by said sections, and except as to land 
acquired by the United States of America, when any such 
land shall cease to be used for the special purpose for which 
it was acquired, it shall revert to the State of Nebraska as edu-- 
cational land.” 


The Supreme Court recognized this constitutional provision in 
State v. Platte Valley Public Power and Irrigation District, 147 Neb. 
289, 23 N. W. (2d) 300, wherein it held: 


“Under the provisions of section 72-223, R. S. 1943, a con- 
demnor cannot acquire any mineral rights in the lands taken, 
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and the value of mineral rights, if any, is to be excluded in 
determining the fair market value of the land.” 


The word “alienate” as used in the quoted constitutional provi- 
sion must be given the meaning ascribed to it by the Supreme Court. 
In Hiles v. Benton, 111 Neb. 557, 196 N. W. 903, the court said: 


“The plain and ordinary meaning of the word ‘alienate’ 
is ‘To convey or transfer to another, as title, property, or 
right, to part voluntarily with the ownership of. * * * In 2 
C. J. 1035 alienation is defined as follows: ‘The passing of a 
thing from another, or the separation of two things; a transfer 
by conveyance; a transfer of the property and possession of 
lands, tenements, or other things, from one person to an- 
other; * * *.” 


The Constitution is the supreme law of this state, and no statute 
enacted may have validity if its provisions run counter to those of 
the Constitution. Hence in the sale of school lands under the provi- 
sions of L. B. 474, all of the elements mentioned in Art. III, Sec. 20, 
must be reserved, for the state is without power or authority to alien- 
ate or transfer title to them or any of them. 


May 5, 1949 
REAL ESTATE TAXES 


Unconfirmed Sale Under Tax Foreclosure Bought by County as it 
Affects Tax Sale Certificate and Treasurer's Deed of 
Prior Delinquent Taxes 


SUBJECT: Delinquent Real Estate Taxes: Effect of issuance 
of tax sale certificate and treasurer’s deed on prior 
delinquent taxes for which land had been sold to 
county under scavenger tax foreclosure but sale 
never confirmed. 


REQUESTED BY: Walter H. Smith, County Attorney of Cass 
County, Plattsmouth, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: Does the issuance of a treasurer's deed under a 
tax sale certificate for delinquent taxes for the 
year 1918 cancel the lien of taxes for the years 
1889 to 1903 inclusive which were included in 
scavenger tax foreclosure and sale to county in 
1904 but sale never confirmed? 


CONCLUSION: The issuance of tax sale certificate and treasurer’s 
deed for delinquent taxes of 1918 did not cancel 
or extinguish the lien for delinquent taxes of 1889 
to 1903 inclusive, and such taxes remain a lien on 
this property until paid or lien satisfied by proper 
proceedings. 
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ANALYSIS 


All general real property taxes levied for the state or for any 
county, city, village or other political subdivision therein shall be a 
first lien on the real estate taxed until paid. Section 77-203, R. S. 1943; 
Polenz v. City of Ravenna, 145 Neb. 845, 18 N. W. (2d) 510. 


The foreclosure proceedings under the scavenger act in 1904, 
never having been completed by confirmation of the sale, did not 
satisfy and extinguish the lien for the taxes for 1889 to 1903, as title 
and right of redemption remained in the owner of record until the sale 
to the county was confirmed and deed ordered. Smith v. Carnahan, 83 
Neb. 667, 120 N. W. 212; Bundy v. Wills, 88 Neb. 554, 130 N. W. 273; 
61 C. J. 1218, sec. 1649. It appears clear that the incomplete tax fore- 
closure proceedings in 1904 did not dissolve and extinguish the lien 
of these taxes, and no one contends otherwise. 


The owner does contend, however, that the issuance of a tax sale 
certificate and treasurer’s deed to him for the delinquent taxes of 1918 
had the effect of dissolving and extinguishing the lien for delinquent 
taxes for the years 1889 to 1903 inclusive. 


This contention appears to be based on the provisions of Section 
77-1802, R. S .1943, which require that the amount of all delinquent 
taxes against each tract of land shall be included when the land is listed 
for tax sale. We assume from the statement of facts given us that the 
1889-1903 taxes were not included when the property was listed for 
sale for the delinquent 1918 taxes. 


A treasurer’s tax deed is presumptive evidence that the property 
was sold "for taxes as stated in the deed”. (Emphasis ours.) Section 
77-1842, R. S. 19438. We find no statute making a treasurer’s deed even 
presumptive evidence that taxes not stated in the deed have been 
paid. In the case of McGerr v. Bradley, 117 Neb. 841, 223 N. W. 132, 
our Supreme Court held that the requirement of Section 77-1802 that 
all delinquent taxes be included meant that they must be included in 
the delinquent tax list and in the notice of public sale, but that a pri- 
vate sale for taxes does not necessarily include all the delinquent taxes. 
The inference is that such sale extinguishes the lien of those taxes for 
which the land was sold but not of other delinquent taxes not in- 
cluded in the sale. ° 


Section 77-1914, R. S. 1943, on which the court’s decision in Polenz 
v. City of Ravenna, 145 Neb. 845, 18 N. W. (2d) 510, is largely based, 
provides that delivery of the sheriff's deed in a tax foreclosure pro- 
ceeding shall pass title to the purchaser free and clear of all liens of 
every nature whatsoever. This statute, however, applies only to tax 
foreclosure proceedings where the claims and equities of all parties 
within the jurisdiction of the court, including governmental taxing 
agencies, have been duly foreclosed, and has no application to the 
issuance of a treasurer’s deed under tax sale certificate. 


It may be asserted that the county is estopped to enforce its claim 
for these delinquent taxes by reason of the failure to include them 
in the tax list when the property was sold for the 1918 delinquent 
taxes. The law is well settled that a governmental agency is not es- 
topped to collect taxes because of previous errors or omissions of its 
officers. 31 C. J. S. 434, Sec. 147, and cases there cited. 
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It has been suggested that this case is governed by Section 77- 
1928, R. S. 1943, which provides for the distribution of the proceeds of 
sales in tax foreclosure cases brought by a county under authority 
of Section 77-2039, C. S. Supp. 1941, and for cancellation on the books 
of the county of any unpaid taxes remaining. This statute was enacted 
in 1943, and is Section 6 of chapter 184, Laws of 1943. The act, by its 
express terms, applies to foreclosure proceedings brought by counties 
under authority of Section 77-2039, C. S. Supp. 1941, which could not, 
of course, include the foreclosure proceedings brought by Cass County 
in 1904 and would not apply to the proceedings under which the pres- 
ent owner acquired title by treasurer’s deed. We conclude that it does 
not apply to the situation here presented. 


We find no statute or legal authority which, in our opinion, es- 
tablishes the contention of the owner that the lien for delinquent taxes 
of 1889 to 1903 has been dissolved and extinguished, and it is our 
opinion that such delinquent taxes remain a valid lien against this 
property until paid or otherwise satisfied by appropriate proceedings. 


May 5, 1949 
NURSES 
Licensing of; Duty of Enforcing Law; Penalty for Violations 


SUBJECT: Licensing of nurses; duty of enforcement of the 
law pertaining thereto; and penalty for viola- 
tions of the law with respect to the same. 


REQUESTED BY: Wayne O. Reed, Superintendent of Public In- 
struction; President, Bureau of Registration and 
Education for Nurses, State Capitol Building, 
Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General. 


QUESTION: We are asked what the requirements of the Ne- 
braska statutes are with reference to the licensing 
of nurses; what the penalties are for failure to 
comply; and who is charged with the duty of 
seeing that such provisions are enforced. 


CONCLUSIONS: Any person who practices nursing as a graduate 
or registered nurse or publicly professes to be a 
graduate or registered nurse and assumes the 
duties incident thereto must have a license. Duty 
of enforcement of the same is primarily with the 
Department of Health, with the duty resting upon 
the Attorney General to institute proper proceed- 
ings for violations upon the request of the De- 
ment of Health. Penalty for violation by not hav- 
ing such license will subject the person to a fine 
of $50.00 to $100.00 or 90 days’ imprisonment. 
For second offense, violators may be fined not less 
than $200.00 nor more than $500.00 or be im- 
prisoned in the county jail not more than six 
months, or both. 
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ANALYSIS 
Sec. 71-1,108, R. S. 1943, defines the practice of nursing as follows: 


“For the purpose of this act, any person shall be deemed 
to be engaged in the practice of nursing who practices nursing 
as a graduate or registered nurse, or publicly professes to be a 
graduate or registered nurse and assumes the duties incident 
thereto. This shall not apply to gratuitous nursing by mem- 
bers of religious societies, by friends or members of the fam- 
ily, or to any person nursing the sick, with or without pay, 
who does not in any way assume to be a registered or graduate 
nurse. Such persons, however, shall not use the abbrevia- 
tions ‘R. N.’ or ‘G. N.’” 


Sec. 71-1,121, R. S. 1943, provides in effect that no person shall 
engage in the practice of nursing, as defined in the statute, unless that 
person shall have obtained from the Division of Registration a license 
for that purpose. We then find that Sec. 71-1,132, R. S. 1943, provides 
in effect that any person practicing without a license or who assists 
another to violate any of the laws with respect to nursing shall upon 
conviction be fined not less than $50.00 nor more than $100.00 or be 
imprisoned not more than 90 days. 


Summarizing, it appears that any person who practices nursing 
as a graduate or registered nurse or publicly professes to be a graduate 
or registered nurse and assumes the duties incident thereto must have 
a license so to do, and that the failure to have such a license will sub- 
ject that person to a fine of $50.00 to $100.00 or 90 days’ imprisonment. 


It would also appear possible under Sec. 71-167, R. S. 1943, that 
for a second violation in this regard the violator may be fined not less 
than $200.00 nor more than $500.00 or be imprisoned in the county jail 
not more than six months, or both. This is not entirely clear, but in 
my opinion the portion of the statute relating to a second offense 
would be applicable. 


I think it should also be called to your attention that Sec. 71-164, 
R. S. 1943, provides in effect that a temporary or permanent injunction 
may be secured against any person engaging in the practice of any pro- 
fession for which a license is required by this act. This would unques- 
tionably apply to the nursing profession. 


It should always be borne in mind with respect to any prosecution 
that we are dealing with the profession of nursing as it is defined in the 
statute. 


With reference to the enforcement of the same, I call your atten- 
tion to Sec .71-168, R. S. 1943, which provides, first, that the Depart- 
ment of Health shall enforce the provisions of this act; second, that 
every licensee and member of the Board of Examiners shall furnish 
the department such evidence as he may have relative to any alleged 
violation that is bing investigated; and third, that such licensee or 
member of the Board of Examiners shall report to the department the 
name of every person without a license that he has reason to believe 
is engaged in practicing the profession. 


Sec. 71-171 provides that upon the request of the Department of 
Health the Attorney General shall institute in the name of the state 
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the proper proceedings against any person regarding whom a com- 

plaint has been made charging him with violation of any of the pro- 

visions of this act, and also provides that the county attorney of the 

county in which this action may be brought shall appear and prose- 

cute the action if requested by the Attorney General or Department of 
ealth. 


So it would appear that the primary responsibility for the en- 
forcement of the licensing statute rests with the Department of Health 
and that upon complaint being made the primary duty of prosecuting 
the complaint lies with the Attorney General, subject to the right of 
either the Attorney General or the department to require the proper 
ecunty attorney to handle the case. The requirement that the Attorney 
General prosecute the complaint would be subject to the general right 
of any prosecuting officer to require that the evidence be sufficient to 
justify him in feeling that he has reasonable ground to believe that a 
conviction would result. 


You may be sure that this office will take any action that would 
be proper under the statutes of this state when brought to their atten- 
tion. 


May 5, 1949 
TAXATION 
Recovery or Credit of Excess Paid on Partially Void Assessment 


SUBJECT: Taxation—Recovery or Credit of Excess Paid on 
Partially Void Assessment. 


REQUESTED BY: L. M. Clinton, County Attorney, Sidney, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Bert L. 
Overcash, Assistant Attorney General. 
QUESTION: The county assessor in 1948 raised certain assess- 


ments on real estate without giving notice as re- 
quired by Section 77-1315, R. S.. Neb. 1943, as 
amended. If the owner has paid one-half of the 
whole tax assessed may he claim a credit on the 
balance of the tax by reason of the invalidity 
of that portion relating to the increased assess- 
ment? 


CONCLUSION: No credit can be given the taxpayer upon part 
payment of a whole assessment under a claim 
that the assessment is partially defective. The 
remedy of the taxpayer for any such overpay- 
ment is prescribed by Section 77-1735, R. S. Neb. 
1943. 


ANALYSIS 


It may be conceded that the increase in assessed valuation in the 
case cited is void, and the property owner might, as held in Rosenberg 
v. Douglas County, 123 Neb. 803, enjoin collection thereof. But if the 


—240— 


property owner voluntarily pays, part or all of such assessment, his 
remedy for refund must be pursued in the manner and time provided 
in Section 77-1735, R. S. Neb. 1943. Western Public Service Co. v. 
Wheeler County, 126 Neb. 120; Mouteith v. Alfha High School District, 
125 Neb. 665. 


The general law in this regard is well stated in 61 C. J. 985: 


“Voluntary Paymeni—a. In General. It is a well settled 
general rule that, if a wrongful or illegal tax is paid by the 
person assessed voluntarily and without compulsion, it- cannot 
be recovered back in an action at law, or by way of set-off, 
unless there is some constitutional or statutory provision ex- 
pressly or impliedly giving him such right, although the tax 
is paid without compulsion, and this rule has been applied, 
even though payment was made under protest.” 


May 6, 1949 
TAXATION 


Uncollectible Delinquent Personal Taxes—Duty of County Treasurer 
to Report, Where County Board Has Failed to Strike 
From Tax List 


SUBJECT: Delinquent Personal Taxes: Statutory require- 
ments for striking uncollected delinquent per- 
sonal taxes from the tax list. 


REQUESTED BY: Arthur W. Kummer, County Attorney of Platte 
County, Columbus, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Homer 
L. Kyle, Assistant Attorney General. 
QUESTION: Where distress warrants have been issued for 


collection of delinquent personal property taxes, 
and the county treasurer has annually made a 
detailed report of delinquent personal property 
taxes to the county clerk, as required by Section 
77-1742, R. S. 1943, but the county board has 
never stricken from the tax list those delinquent 
personal property taxes on which distress war- 
rants have been issued two years but which re- 
main uncollected, as provided by Section 77- 
1738, R. S. 1943, is it necessary that the county 
treasurer make a detailed list in accordance 
with the requirements of Section 77-1742 back 
to the beginning of the county’s history before 
the board has authority to strike these delin- 
quent taxes from the tax list? 


CONCLUSION: The county treasurer, having made annual re- 
ports to the county clerk, pursuant to Section 
77-1742, is not required to make any further re- 
port in order that the county board may strike 
uncollectible delinquent personal property taxes 
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from the tax list, such duty having devolved up- 
on the board by virtue of his reports already 
filed. 


ANALYSIS 
Section 77-1738, R. S. Supp. 1947, provides in part as follows: 


“Whenever it shall appear from the return of the treas- 
urer that any person charged with taxes on personalty has 
removed out of the county, or has died and left no property 
out of which the taxes can be paid, or if from any cause it 
is impossible to collect such taxes, it shall be the duty of 
the county board to cause the same, after the expiration of 
two years, in which the treasurer shall use due diligence to col- 
lect the same, to be stricken from the tax list. The county 
clerk shall certify the amount of state taxes so stricken off 
to the Auditor of Public Accounts, who shall credit the 
county therewith in adjustment of the accounts of the coun- 
ty treasurer; * * *.” 


Section 77-1742, R. S. 1943, provides: 


“On or before October 1 annually, and at such other 
times as the county board may direct, the county treasurer 
shall make out and file with the county clerk a statement in 
writing, setting forth in detail the name of each person 
charged with personal property tax which he and his depu- 
ties have been unable to collect by reason of. the removal or 
insolvency of the person charged with such tax, the value 
of the property and the amount of tax, the cause of inability 
to collect such tax in each separate case, in a column pro- 
vided in the list for that purpose. The treasurer shall, at the 
same time, make out and file with the county clerk a similar 
detailed list of errors in assessment of real estate, and errors 
in footing of tax books, giving in each case a description of 
the property, the valuation and amount of the several taxes 
and special assessments, and cause of error. The truth of 
the statement contained in such lists shall be verified by 
affidavit of the county treasurer.” 


It will be noted, from an examination of the provisions of Sec- 
tion 77-1738, above quoted, that “it shall be the duty of the county 
board” to strike delinquent personal property taxes from the tax 
list when the statement or “return” of the treasurer, required by Sec- 
tion 77-1742, shows that after the expiration of two years, and the 
exercise of diligent effort by the treasurer, the taxes remain uncol- 
lected and “it is impossible to collect such taxes”. 


It appears from the statement of facts presented, that the county 
treasurer has always made the annual return to the county clerk as 
required by Section 77-1742, and has at all times performed his stat- 
utory duties. The statutory requirements for the striking of these 
delinquent taxes from the tax list have been fully met. The fact 
that they have not been stricken is due solely to the failure of the 
county board to perform the duty imposed upon it by statute. We 
find no law, and we can see no good reason, which requires the 
county treasurer to make a second return for all the years since the 
county was created in order to enable the county board to perform 
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its statutory duty. Under such circumstances there is nothing more 
to be done by the county treasurer and it becomes the duty of the 
county board to strike the uncollectible delinquent personal property 
taxes from the tax lists as required by law. 


May 9, 1949 
COUNTY JUDGE 


Procedure to be Followed Where County Board “‘Supposes” Vacancy 
in Office Exists, Incumbent Being Alleged tc be of Unsound Mind 


SUBJECT: County Judge: Procedure to be followed where 
County Board “supposes” that vacancy in office 
exists, incumbent being alleged to be of unsound 


mind. 
REQUESTED BY: Walter H. Smith, County Attorney, Cass County. 
OPINION BY: James H. Anderson, Attorney General; William 


T. Gleeson, Assistant Attorney General. 


QUESTION: The County Attorney requests an opinion on the 
question whether a County Judge, who, by reason 
of unsound mind, is totally incapacitated and in- 
competent to discharge the duties of the office, 
may be removed or recalled, it being impossible 
to obtain a valid resignation. 


CONCLUSION: A County Judge is a constitutional officer, and 
therefore, statutes relating to recall (Section 23- 
2010 and 23-2011, R. S. 1943) and to removal (Sec- 
tion 23-2001 to 23-2009, R. S. 1943) of County offi- 
cers are not applicable. Section 23 of Article III 
of the Constitution provides that any office created 
by the Constitution shall become vacant where 
the incumbent becomes of unsound mind, and 
authorizes the Legislature to provide by general 
law for the filing of such vacancy. Under Section 
32-1605, R. S. 1943, the County Board, supposing 
the office of County Judge to be vacant, may 
appoint a successor who will hold office until the 
next general election is held. 


ANALYSIS 


It is settled by Conroy v. Hallowell, 94 Neb. 794, 144 N. W. 895, 
that a County Judge is a constitutional officer and cannot be removed 
from office by judicial proceedings instituted under a statute relating 
to removal of county officers from office; that removal can only be 
accomplished by impeachment as the Constitution directs. 


It necessarily follows that the Legislature could not provide by 
statute for the recall of constitutional officers where the Constitution 
does not authorize such a procedure. Sections 23-2010 et seq., relate 
to recall only the county officers and, therefore, are not applicable to 
the case of a County Judge, who is not a county officer within the 
meaning of the foregoing sections. 
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Section 23 of Article III of the Constitution provides: 


“All offices created by this Constitution shall become 
vacant by the death of the incumbent, by removal from the 
State, resignation, conviction of a felony, impeachment, or 
becoming of unsound mind. And the Legislature shall pro- 
vide by general law for the filling of such vacancy, when no 
provision is made for that purpose in this constitution.” 


Thus where it appears that a constitutional officer has been con- 
victed of a felony, the office he occupies, ipso facto, is vacant, and quo 
warranto lies to oust the incumbent, State, ex rel. Hunter v. Jurgensen, 
135 Neb. 136, 280 N. W. 886. So, also, where a County Judge removes 
from the state, the office is vacant, Prather v. Hart, 17 Neb. 598, 24 
N. W. 282. 


In the Prather case the principle was announced, and reaffirmed 
in State, ex rel. Nebraska Republican State Central Committee v. Wait, 
92 Neb. 313, 138 N. W. 159, that 


“Where it appears prima facie that acts or events have 
occurred subjecting an office to a judicial declaration of being 
vacant, the authority having the power to fill such vacancy, 
supposing the office to be vacant, may proceed, before pro- 
curing a judicial declaration of the vacancy, to appoint or 
elect, according to the form of law, a person to fill it.” 


In the same case it was likewise held that a vacancy may exist in 
the office of a County Judge, although the duties of such office are 
being discharged by a person temporarily appointed by the proper au- 
thority, as is the fact in the instant case where the county board has 
appointed an acting County Judge by virtue of the power granted by 
Section 24-507, R. S. 1943. 


It would appear, therefore, where the facts are, as alleged, that 
the incumbent cannot conceivably execute a valid resignation because 
of incompetency, that he is presently in coma and prior thereto mani- 
fested mental weakness, coupled with ill health, to a degree which 
demonstrated incapacity and inability properly to discharge the duties 
of the office, that the appointing authority, the county board, suppos- 
ing a vacancy to exist within the meaning of the Constitution, respect- 
ing a vacancy in office rising out of unsound mind, may appoint a 
successor who will hold office until the next general election can be 
held. See Report of the Attorney General 1945-46, page 86, on the 
power to appoint where a vacancy occurs in the office of County Judge 
more than two years prior to expiration of the term. State, ex rel. 
Hunter v. Maguire, 136 Neb. 365, 285 N. W. 921, supports the opinion 
of the Attorney General on the point that an appointment in a case 
such as this could not extend beyond the time of the holding of the 
next general election, where the unexpired term exceeds two years. 


It is settled by Witte v. Gilbert, 10 Neb. 539, 7 N. W. 288, citing 
Mulloy v. Ingalls, 4 Neb. 115, that “Being non compos—of unsound 
mind, are certain terms in the law, and import a total deprivation of 
sense, * * * There must be a total want of understanding.” Cf., 28 Am. 
Jur. 657, Section 3, where it is laid down that non compos mentis may 
be defined, generally, as a condition approximating total and positive 
incompetency. 
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Where it appears that relatives or friends of an incompetent per- 
son are reluctant or unwilling to institute proceedings to have the 
person declared to be incompetent and it is uncertain whether any 
other person may properly institute such an action as in the circum- 
stances in the instant case, cf., Brandeen v. Beale, 110 Neb. 686, 194 
N. W. 787, then a judicial declaration which would support or set aside 
the action of the board in appointing a successor to the elected County 
Judge, where the board supposes the office to be vacant within the 
meaning of the constitutional provision, could be obtained by quo 
warranto proceedings against the appointee. 


Such proceedings could be instituted at the instance of any 
elector of the county, Section 25-21,122, R. S. 1943, or upon the ex- 
press direction of the District Court, Section 25-21,123, R. S. 1943. Such 
procedure, if followed, would protect the rights of the person supposed 
to be of unsound mind, the elected officer, and also would settle the 
rights and powers of the appointee, the successor of the officer whose 
cffice is supposed to be vacant by reason of his being of unsound 
mind. 


It is to be understood, of course, that Prather v. Hart, supra, does 
not hold that the County Board has the power to declare that a vacancy 
exists, but rather that the county board does have power to appoint 
to the office of County Judge where it supposes that office to be va- 
cant. Thus, the action of the board would be one which is based upon 
a supposition, and “that in making appointments, the county board 
do not act judicially, and none of the qualities of judgment or findings 
attach to such proceedings”. See page 605 of the cited case. 


If the case be that the county board does not concur in the opinion 
of those informed persons who allege that the office is vacant within 
the meaning of the constitutional provision, i.e., that the incumbent is 
of unsound mind, then the only remedy available to the board is to 
exercise the power conferred by Section 24-507 to appoint an acting 
County Judge who will serve without pay, in view of the fact that the 
authority of the board to pay for such services has already been ex- 
ercised and exhausted within the provisions of that section. 


May 9, 1949 
COUNTY SUPERINTENDENT 
Necessary Qualifications Under L. B. 427. 6lst Session 


SUBJECT: County Superintendents; necessary qualifications 
under L. B. 427. 


REQUESTED BY: FF. B. Decker, Director of Administration, Depart- 
ment of Public Instruction. 


OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 


QUESTION: Must the county superintendents now in office 
with only two years of their term remaining earn 
the required nine semester hours of college credit 
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under a statute providing for acquiring same 
every four years, before filing for reelection? 


CONCLUSION: In our opinion L. B. 427 must be construed to in- 
clude county superintendents now in office who 
come within the provisions of Sec. 2 and Sec. 5 
of the bill. Those with only two years remain- 
ing in their term must acquire the nine semester 
hours provided for in L. B. 427. 


ANALYSIS 
Section 1 of L. B. 427 provides: 


“(1) There shall be a county superintendent in each or- 


ganized county whose term of service shall be four years 
eeRD 


Section 5 of the act provides in part: 


“(6) Any person now holding the office of county su- 
perintendent in any county who has not the certificate re- 
quired in a county of the size of the one in which he holds 
office, * * * shall be eligible to be a candidate, nominee, or 
recipient of an ‘election certificate for such office to succeed 
himself in that office except that a county superintendent, re- 
ferred to in subsection (2) of this section, to be so eligible must 
hereafter earn at least nine semester college hours of credit 
every four years until he shall qualify for the certificate re- 
ferred to in subsection (2) of this section.” 


Referring back then to subsection (2) of L. B. 427 we find the 
following therein provided: 


“(2) In counties having a population of six thousand five 
hundred or more inhabitants, no person shall be eligible to 
have his name appear on the ballot as a nominee for the office 
of county superintendent at any primary election, to have his 
name appear on the ballot as a candidate for the office of 
county superintendent at any general election, or to have an 
election certificate issued to him if he is the successful candi- 
date for the office of county superintendent, unless he holds at 
least a Nebraska Initial Administrative and Supervisory School 
Certificate issued in this state and in force on each such occa- 
sion, except as otherwise provided in subsection (5) of this sec- 
tion.” 


The well-established rule in Nebraska regarding the construction 
of statutes generally is that statutes must be so construed as to give 
effect to the Legislature’s intention. Some of the more recent cases in 
which this rule has been laid down and emphasized are those of 
Federal Farm Mtg. Corporation v. Thiele, 137 Neb. 626, 290 N. W. 471: 
Anstine v. State, 137 Neb. 148, 288 N. W. 525; Enyeart v. City of Lin- 
coln, 136 Neb. 146, 285 N. W. 314. 


Narrowing this general rule down to the particular statute here in 


question, the law in Nebraska is found in, In re Application of Rozgall 
v. Dorrance, 147 Neb. 260, 23 N. W. (2d) 85, wherein the court stated: 
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“* * * Tn construing a statute, the legislative intention 
is to be determined from a general consideration of the whole 
act with reference to the subject matter to which it applies 
and the particular topic under which the language in question 
is found, and the intent as deduced from the whole will pre- 
vail over that of a particular part considered separately.’ 


* * # 


““To this and it is the duty of the court, so far as prac- 
ticable, to reconcile the different provisions so as to make 
them consistent, harmonious, and sensible. * * * so an inter- 
pretation which gives effect to the entire language will be 


selected as against one which does not.’” 


Turning then to L. B. 427 and viewing it in the light of the above 
cited case, it is our conclusion that the provision requiring county 
superintendents included in subsection (2) of the statute to acquire 
<r * nine semester college hours of credit every four years * * *” must 
be interpreted together with section (1) of the act which specifies that 
the respective “terms” of the county superintendents shall constitute 
four years. 


It is our opinion, therefore, that the Legislature intended in passing 
subsection (5) to regard “* * * every four years * * *” synonomously 
with “* * * term of service * * *” as provided in the preceding sec- 
tion and consequently county superintendents now in office, who 
are covered by both subsections (2) and (5), even though they have 
only two years remaining in their term of office, must earn the re- 
quired “* * * nine semester college hours * * *” within that time to 
qualify under L. B. 427. 


May 10, 1949 
SCHOOL DISTRICTS 


Registration of Bonds Issued by School District No. 9, 
Seward County, Nebraska 


SUBJECT: Registration of bonds issued by School District 
No. 9, Seward County, Nebraska. 


REQUESTED BY: Hon. Ray C. Johnson ,Auditor of Public Accounts, 
State House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 


QUESTION: The question presented is whether bonds issued 
by School District No. 9 of Seward County in the 
amount of $168,000.00 pursuant to a bond election 
held in that city, under circumstances described 
in the analysis hereinafter, should be registered 
by the Auditor of Public Accounts when the pub- 
lication of notice of the bond election was for a 
nineteen-day period instead of the twenty-day 
period required by Sec. 79-2530, R. S. 1943. 
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CONCLUSION: It is the conclusion of this office that the bonds 
should not be registered unless the questions of 
fact referred to in the analysis have been deter- 
mined in a court of competent jurisdiction favor- 
ably to such registration, or until such registration 
is ordered by such a court. 


ANALYSIS 


School District No. 9 of Seward, Nebraska, according to the in- 
formation submitted with this request, issued bonds in the sum of 
$168,000.00 which were registered in the office of the Auditor of Public 
Accounts on September 19, 1947. On September 23, 1947, this office 
issued an opinion (p. 278, Opinions of Attorney General, 1947) holding 
that because of the failure of the school board to publish notice for 
“at least twenty days” of such election that the bonds were not “voted 
in conformity to law”, as required by Sec. 10-708, R. S. 1943, and that 
they should not be registered. On April 18, 1949, the above-described 
bonds were cancelled and the school district has filed for registration 
$168,000.00 school bonds dated September 1, 1947, together with a 
supplemental transcript of proceedings by the school district and of 
the election at which the bonds were voted. The opinion of this office 
has been asked regarding the registration of the second bond series. 


Facts concerning the actual notice of this election have been sub- 
mitted to this office and they may be summarized as follows: Seward 
is a city of the second class with more than 3,000 population. School 
District No. 9 contains all of the territory within that city and, in 
addition, extends out into the rural territory surrounding the Seward 
city limits to a considerable extent. The school district meeting at 
which these bonds were voted is shown by the minutes of the district 
to have been held on March 8, 1946. Publication of the notice of the 
election was had in the Seward Independent, a newspaper of general 
circulation in Seward County, on March 13, 20, and 27, 1946. The elec- 
tion provided for in such notice was set for April 2, 1946, between 8:00 
A. M. and 8:00 P. M., and the proposition properly set forth therein. 
This was the date of the annual city election provided by statute, Sec. 
17-601, R. S. 1943. The Seward Independent is published each Thurs- 
day and in the issue of March 6, 1946, there was an article headed 
“School Bond Issue May be Submitted” which contained the following: 


“The question of the erection of a junior high school 
building and an indoor stadium may be submitted to the 
voters of Seward at the city and school election to be held in 
April, according to an announcement made by John Hughes, 
president of the school board, in an address at the men’s 
monthly meeting at the Methodist church Thursday night. 

“Plans have been under consideration by the school board 
for the erection of a building to cost approximately $168,000, 
Mr. Hughes said, and in his opinion there was never a more 
favorable time for such a building program than the present. 
The building would be 96 x 120 feet in size, and erected on 
ground now owned by the district, south and west of the 
present high school building, which was erected in 1916, he 
said. It would have a seating capacity of about 1,000 persons 
during athletic contests, and 1,600 when all of the floor space 
would be available for seating purposes. It would be a mem- 
orial building to the men who served in the world wars. 
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“WILL SUBMIT PROPOSITION. At the meeting of the 
school board Monday evening it was decided to submit the 
bond proposition this spring, and the following announcement 
was issued by the board: 


““The board of education of school district No. 9 have 
unanimously voted to present to the voters of school district 
No. 9 at the April 2, 1946, election, the building of a Junior 
high school and indoor stadium dedicated as a Memorial to 
the Veterans of World War 1 and 2 and to cost approximately 
$168,000. A drawing and further data will be published in 
the next issue.’” 


There is also in Seward a newspaper known as the Blue Valley 
Blade, which is published on Friday, and in the issue of that paper on 
March 7, 1946, the following notice appeared: 


“NEW JUNIOR HIGH INDOOR STADIUM 


“The board of education of school district No. 9 have un- 
animously voted to present to the voters of school district No. 
9 at the April 2, 1946 election, the building of a Junior High 
School and indoor stadium as a memorial to the veterans of 
World War 1 and 2 and to cost approximately $168,000. A 
drawing and further data will be published in the next issue.” 


The foregoing statements were published and distributed before 
the date of the formal board meeting at which the board’s minutes dis- 
close that the resolution for submission was adopted. 


There was also an editorial in the Seward Independent on Febru- 
ary 20, 1946, indicating the need for a new school building. 


The city clerk of the city of Seward has made a certificate tabulat- 
ing the vote for city officers in Seward at this election and at all other 
elections since 1940. He has further supplied the figures for school 
board elections for the same period. These may be summarized by 
saying that the highest number of voters ever to vote in an election 
for city officers other than at this 1946 election was 595, which was 
in 1941, when a water bond issue was also submitted. The greatest 
number ever to vote in School District No. 9 for members of the board 
of education was that same year when 560 persons voted. The certifi- 
cate shows that the number of persons who voted at this election was 
1044 for city officers and that 1017 voted for board members, while 
1088 voted on the school bond issue. The certificate shows that there 
was a majority of more than 51 per cent of those voting, the official 
count being 617 for and 471 against. 


Upon these facts we are asked whether your office can register 
the bonds. 


For your office to register the bonds would be the equivalent of a 
ruling by your office that in spite of the inadequacy of the published 
notice the result of this election was such that proper notice could not 
have affected it or have made any change in it. There is in the re- 
ported cases and in the Nebraska cases (see State v. Marsh, 108 Neb. 
749, 189 N. W. 283; State v .Cherry County, 58 Neb. 734, 79 N. W. 825) 
a distinct split of authority as to whether those provisions regarding 
the notice in bond elections are mandatory or directive, and whether 
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the bonds issued pursuant to an election such as in the instant case 
are void by reason thereof. We feel that the following quotation from 
State v. Marsh, supra, is indicative of the more recent attitude taken 
by our court, and we therefore feel that the bonds are not necessarily 
void by reason of the failure of the notice to cover the statutory period, 
to-wit: 


“* * * Tt is clear, then, that the notice of the election for 
the issuance of bonds in this case should have been published 
in the newspapers for 20 days prior to the election. This was 
not done. The notices were posted. The question, then, is 
whether or not the failure to give the statutory notice invali- 
dates the election. 


“As pointed out, there are 542 qualified voters in the dis- 
trict, 304 of whom voted in favor of the bonds. A clear ma- 
jority in the district voted in favor of the proposition, and, had 
the notice given been published, no other result at the elec- 
tion could have been obtained had every elector in the dis- 
trict cast a vote. It is not contended, nor is any showing made, 
that the electors in the district were not fully informed of the 
time, place and purpose of the election, nor that any one failed 
to vote by reason of not receiving information that the elec- 
tion was to be held. 


“As we construe the statute (section 6801, as amended), 
the provision for publication of notice is directory. We do not 
gather from the provisions of the act that it was the intention 
of the legislature that the election should be void, where the 
notice given was not published or was defective. Where the 
statutory provision for notice is directory, failure to give the 
notice in compliance with the statute will not necessarily in- 
validate the election. If it is apparent that the electors gen- 
erally had actual notice of the time, place and object of the 
election and participated generally at the polls, and if the 
result of the election is supported by such a vote that it is 
manifest no other result could have been possible, even though 
every elector had voted, the election will not be held void on 
the ground that the notice given was not in accordance with 
the statute. Ellis v. Karl, 7 Neb. 381; State v. School District 
No. 13, 13 Neb. 466; State v. McFarland, 98 Neb. 854; State v. 
Thayer, 31 Neb. 82; State v. Skirving, 19 Neb. 497; State v. 
Lansing, 46 Neb. 514. 


“In our opinion, the election, authorizing the issuance of 
bonds in this case, being an election that was generally at- 
tended by the voters, and an election which was carried by 
considerably more than a majority of all the electors in the 
district, is not invalidated by a failure to give the notice of 
election in the exact manner prescribed by the statute. * * *” 


A note at 119 A. L. R. 661 discusses the division of authority ex- 
haustively and it is our conclusion from examining the numerous cases 
there cited that the best reasoning is, and the reasoning adopted by 
our court would be, that if it can be demonstrated to a court that in 
spite of inadequacy of notice or of some other defect in a formal or 
procedural step the bonds may yet be valid. 
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There are several matters which make it impossible for us to 
conclude that this would be the result of an action in this case. First, 
we are not shown the total number of qualified voters residing within 
this district. A case presented to a court would almost certainly need 
this information. This would be necessary because if there were as 
many as 145 voters in excess of the number which voted at this election, 
and if all of these voted negative upon the proposal, a different result 
would have been obtained. Second, we do not know how many of 
the qualified voters in the school district are residents of that part of 
the district outside of the city limits of Seward. This also must be 
demonstrated because of the fact that such notice as all of the citizens 
of Seward may be said to have had of the election, by reason of its 
occurring at the same time and at the same place as the Seward annual 
city election, might not be effective as to these persons who were not 
qualified city voters. It would need to be disclosed that not more than 
145 persons living in this area and entitled to vote failed to vote at 
this election. Third, it might be possible to demonstrate how and in 
what manner the notices of the submission of the issue to the voters 
appeared in newspapers antedating the formal school board meeting 
at which it was determined to submit the bond issue to the voters. 
The news story of March 6, 1946, in the Seward Independent refers to 
a school board meeting on “Monday evening”, wherein they decided 
to submit the issue and issued a formal announcement. If there was 
a meeting on Monday night, March 3, at which this was decided, the 
story carried in the papers of March 6 and 7 may be sufficient notice 
to supplement the formal published notices which lacked one day of 
adequacy. 


It is our opinion that neither this office nor your office can pass 
upon the amount of or the sufficiency of evidence to establish these 
matters. The transcript submitted with the bonds indicates that a 
formal defect in their issuance has occurred, to-wit, the failure to 
run the notice for the prescribed minimum of twenty days. Your 
office is not a tribunal to which school boards or municipal authorities 
could come with extraneous evidence regarding the manner of in- 
itiating bond issues to supplement the formal proof of the compliance 
with the laws governing such issues. Your office is strictly directed 
not to register bonds unless you are satisfied they were voted in con- 
formity to law. See Sec. 10-708, R. S. 1943. The evidentiary matters 
as to whether the result of this election would be different or would 
necessarily be the same are not within your province to examine, and 
until a court of competent jurisdiction in an action properly brought 
therebefore has ruled that this election is valid and proper, notwith- 
standing the inadequacy of notice, it is our opinion that your office 
should decline to register the bonds. 


May 10, 1949 
ASSISTANCE 


Assistance Lien—Transfer From Old Residence to New Residence 
in Case Where Recipient Endangers Property 


SUBJECT: Lien for Old Age Assistance: Transfer of lien 
from one property to another; procedure. 


—251— 


REQUESTED BY: Wade H. Ellis, County Attorney of Box Butte, 
County, Alliance, Nebraska. 


OPINION BY: James H. Anderson, Attorney General: Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: Where a recipient of old age assistance against 
whose residence an assistance lien has been filed 
exchanges his residence for another. may the as- 
sistance lien be transferred to the newly acquired 
residence and the former residence be released 
from the lien, and. if so, what procedure should 
be followed? 


CONCLUSION: The assistance lien attaches to the newly acquired 
residence the moment title to it rests in the re- 
cipient, without further action by the county 
board, and the former residence may be released 
from the lien by action of the county board as 
provided in Section 68-215.02, R. S. Supp. 1947. 


ANALYSIS 


Section 68-215.01, R. S. Supp. 1947, provides: 


“The assistance benefits any recipient of old age assist- 
ance shall receive shall be a lien on any real estate owned by 
the recipient of such assistance from and after the date of the 
filing of the certificate as provided in this section. Whenever 
a certificate is issued for such assistance to any person in whom’ 
the title to any real estate is vested, a copy of such certicate 
shall be indexed and recorded in the manner provided for the 
indexing of real estate mortgages in the office of the register 
of deeds or county clerk of the county in which the real estate 
is situated and such recording and indexing shall constitute 
notice of such lien.” (emphasis supplied) 


Under the provisions of Section 68-215.01, R. S. Supp. 1947, above 
quoted, upon the filing of a certificate of assistance, a lien for such as- 
sistance attaches to any real estate owned by the recipient at that time 
and also to any real estate that he may thereafter acquire. The assist- 
ance lien is made by statute a general lien against all real estate owned 
or afterward acquired by the recipient, and attaches to after acquired 
property the instant that title rests in the recipient without the neces- 
sity of refiling the certificate of assistance. In this respect a lien for 
assistance is similar to the lien of a judgment which attaches to sub- 
sequently acquired land as soon as title rests in the debtor. Lessert v. 
Sieberling, 59 Neb. 309, 80 N. W. 900; Glissman v. McDonald, 128 Neb. 
693, 260 N. W. 182. The lien for assistance cannot be enforced during 
the life of the recipient but upon his death it attaches to all real estate 
in his estate. Boone County Old Age Assistance Board v. Mylure, 149 
Neb. 869, 32 N. W. (2d) 262; Edgerton v. Hamilton County, 150 Neb. 
821, 36 N. W. (2d) 258; In re Estate of Ragan, 237 Iowa 619, 23 N. W. 
(2d) 521; Goff v. Yauman, 237 Wis. 643, 298 N. W. 179. 


It is our opinion that, inasmuch as the certificate of assistance has 
already been filed, no further action is required in order to cause this 
assistance lien to attach to the property which the recipient of assist- 
ance will acquire by the exchange. However, the certificate of assist- 
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ance should be indexed and recorded against this newly acquired 
property, as provided in Section 68-215.01, R. S. Supp. 1947. 


If it is desired to release the present residence of the recipient from 
the assistance lien when the exchange has been effected, this should be 
done/s in accordance with Section 68-215.02, R. S. Supp. 1947, which pro- 
vides: 


“The county treasurer shall, when directed by the county 
board, release and discharge liens upon real estate which 
arose out of payment of old age assistance, and no fee shall be 
charged for filing or releasing such liens.” 


The county board, by appropriate action, may direct the county 
treasurer to release this lien from the former residence when it has 
attached to the new residence. Care should be obsrved that there are 
no prior liens standing against the newly acquired residence which 
would be prior and superior to the lien for assistance. 


May 13, 1949 
MOTOR VEHICLES 


Maximum Weight Load That May be Carried on Public Highways 
in Accordance With Sec. 39-722, R. S. Supp. 1947 


SUBJECT: Motor vehicles: maximum weight load that may 
be carried on public highways in accordance with 
Sec. 39-722, R. S. Supp. 1947. 


REQUESTED BY: F. H. Klietsch, State Engineer, Department of 
Roads and Irrigation, State House, Lincoln, Ne- 


braska. 
OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether the maximum load in pounds which may 


be carried on any vehicle, including trailer, is 
limited by the length of the vehicle, and trailer, 
as measured by the distance in feet between the 
foremost axle of the vehicle (tractor) and the 
rearmost axle of the trailer. 


CONCLUSION: Sec. 39-722, R. S. Supp. 1947, construed in the 
light of its history and keeping in mind the legis- 
lative purpose to limit gross weight of loads be- 
cause of damage to roads and bridges, clearly pro- 
hibits the carriage by a motor vehicle of a load 
measured in pounds which is in excess of the 
maximum load in pounds set forth in the statu- 
tory table, the permissible maximum load in 
pounds being determined by measurement of the 
distance between the foremost axle of the ve- 
hicle (tractor) and the rearmost axle of the trailer. 


ANALYSIS 
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For the purpose of construction of Sec. 39-722, R. S. Supp. 1947, it 
will be helpful to illustrate the application of the statute to a typical 
tractor, semi-trailer vehicle which, if viewed from one side, will have 
its wheels and their centers (hubs) arranged in the following distances: 


To demonstrate the application of the various provisions of the 
statute, it is necessary to break down Subsection (2) thereof into sen- 
tences. The first sentence of Subsection (2) reads: 


re ba AA PI so os ee oe AT EES coe a Sate Lin*® 
2 3 4 5 
* Hubs 


“* * * No wheel equipped with pneumatic, solid rubber 
or cushion tires shall carry a gross load in excess of 9,000 
pounds, nor shall any axle carry a gross load in excess of 
18,000 pounds. * * *” 


Therefore, no wheel, regardless of its position as numbered above, 
may carry a gross load in excess of 9,,000 pounds. No axle, to which 
any wheel is affixed, regardless of the position of the wheel as num- 
bered above, may carry a gross load in excess of 18,000 pounds. The 
meaning of this sentence is too plain and clear to require elaboration. 


The next sentence in Subsection (2) is a definition of an axle load, 
and it reads: 


“* * * An axle load shall be defined as the total load 
transmitted to the road by all wheels whose centers may be 
included between two parallel transverse vertical planes forty 


inches apart, extending across the full width of the vehicle. 
ew? 


This definition may be made clear by imagining the vehicle (trac- 
tor and trailer) to be stripped down to nothing more than chassis and 
wheels. Take two sheets of thin steel plate or two sheets of plywood 
or similar material of any width and length; fasten the two sheets to- 
gether, standing them on edge, at a distance of 40 inches one from the 
other. You have a device which answers the statutory scheme, “two 
parallel transverse vertical planes forty inches apart”. Place this de- 
vice against the vehicle at any point. The centers of no two wheels, 
as numbered above, can be boxed in by the device, because its sheets 
are 40 inches apart, and the centers of no two wheels are closer than 
49 inches. Therefore, any axle to which any numbered wheel is at- 
tached in the above example bears a portion of the gross load and is 
subject to the limitation that the load on such an axle shall not ex- 
ceed 18,000 pounds. 


The next sentence of Subsection (2) reads: 


“* * * No group of axles shall carry a load in pounds in 
excess of the maximum loads given in the following table cor- 
responding to the distance in feet between the extreme axles 


of the group, measured longitudinally to the nearest foot: 
eR RD 


Within the meaning of this portion of the statute, which requires 
that the distance between axles shall be the determining factor, there 
are only ten possible groupings which may be made of the axles to 
which the wheels, numbered in the example above, are affixed. Each 
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numbered wheel is affixed to an axle, and we assume that each axle 
bears the same number as the wheel which is attached to it. 


Thus, the axles, considered in terms of the distances between them, 
may be grouped, only, as follows: 1 to 2, 1 to 3, 1 to 4, 1 to 5, 2 to 3, 
2 to 4, 2 to 5, 3 to 4, 3 to 5, 4 to 5. 


With these groupings in mind the table is applied, very simply, 
as follows: the distance between axles 1 and 5 (axles 1, 2, 3, 4, and 5) 
measures 39 feet 2 inches. The nearest foot, since the inches are less 
than one-half a foot, is 39 feet. The statutory table says that the maxi- 
mum load which may be carried by this grouping of axles (in this in- 
stance axles 1, 2, 3, 4, and 5) is 60,010 pounds. 


The distance between axles 2 and 5 (a grouping of axles 2, 3, 4, 
and 5) is 25 feet 2 inches. The statutory table says the maximum load 
which may be carried by this group of axles is 48,350 pounds. 


The distance between axles 4 and 5 or between axles 2 and 3 is 
4 feet 1 inch. The statutory table says that the maximum load which 
may be carried by the axles in either of these groups is 32,000 pounds. 


It is apparent at once that the statute may be complied with in all 
its particulars by taking care to load the vehicle and trailer properly. 
One must so arrange the load that no wheel carries more than 9,000 
pounds, no single axle carries more than 18,000 pounds, and no group- 
ing of axles carries more of the load than is permitted by the statutory 
table, as measured by the distance between the foremost and the rear- 
most axles of any particular grouping of the various axles. 


It follows, therefore, that no vehicle (tractor and trailer) can carry 
a load, in any event, which weighs more in pounds than the number of 
pounds which corresponds in the statutory table to the distance in feet 
between the foremost axle of the tractor and the rearmost axle of the 
trailer. 


May 13, 1949 
NEBRASKA LIQUOR CONTROL COMMISSION 


Giving of Advertising Specialties by Liquor Wholesalers 
and Distributors to Retailers 


Nebraska Liquor Control Commission, State House, Lincoln: 


Under date of December 10, 1948, this department issued an opinion 
in response to a request from you, as to the legality of certain rules 
and regulations which your Commission was proposing to adopt. Among 
these proposed rules were rules number three and four pertaining to 
the giving of advertising specialties by liquor wholesalers and dis- 
tributors to retailers. We expressed the opinion at that time that any 
rule permitting the giving of such articles to retailers by wholesalers 
and distributors would be contrary to the provisions of Section 53-168. 
Upon further consideration, we have reached the conclusion that we 
were in error in so holding. 


Section 53-169, R. S. Supp. 1947, forbids a manufacturer, distribu- 
tor or wholesaler to sell or supply “any furnishing, fixture, or equip- 
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ment” to a retail licensee. We believe that such articles as ash trays, 
bottle or can openers, cork screws, paper shopping bags, matches, 
printed receipts, wine lists, leaflets, blotters, calendars, post cards, pen- 
cils and other similar articles could not be regarded as furnishings. 
fixture or equipment in the sense that these terms are used in Section 
53-169. 


Section 53-168, R. S. 1943, provides that it shall be unlawful for a 
retailer “to accept, receive, or borrow money, or anything else of 
value, or to accept or to receive credit, other than merchandising credit 
in the ordinary course of business for a period not to exceed thirty 
days”, from any manufacturer, distributor or wholesaler. Our former 
opinion was based on the theory that the proposed rules number three 
and four would permit a violation of the provisions of Section 53-168 
above quoted. 


Further study of Section 53-168, especially when considered in 
connection with other provisions of the liquor control act, convinces us 
that it is intended to apply to the practice of supplying aid and credit 
to a retailer by a manufacturer or wholesaler, and not to the furnishing 
of articles of various small value, such as those enumerated in the 
proposed rules number three and four. The matter of furnishing fix- 
tures and equipment are covered by Section 53-169 and there seems 
to be no reason that the provision should have been also included in 
Section 53-168. Furthermore a consideration of the entire act makes 
it apparent that the purpose of the Legislature was to prevent manu- 
facturers, wholesalers and distributors from owning and controlling, or 
exercising undue influence over the retail licensees. We think that the 
furnishing of these advertising specalties, which are of insignificant 
value, and which cannot be used as a part of the fixtures or equipment 
of the retailer do not come within the prohibition of either Sections 
53-168 or Section 53-169, and that the proposed rules number three 
and four mentioned in our opinion of December 10, 1948, would not 
be in violation of the law in the event vour Commission desires to 
adopt them. 


To the extent above indicated we believe that our opinion of 
December 10, 1948, should be modified. 


May 13, 1949 
ROADS 


Gravel Contracting Procedure in County Under Township System 
Where All Mail-Route Roads are Improved and to be Resurfaced 


SUBJECT: Roads: Gravel contracting procedure to be fol- 
lowed in county under township system where 
all mail-route roads are improved and such roads 
are to be resurfaced. 


REQUESTED BY: Charles H. Yost, County Attorney, Fremont, Ne- 
braska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
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QUESTION: Whether, in a township county, where various 
mail-route roads, already improved, are to be re- 
graveled, the county board may call for and ac- 
cept a bid to supply all the gravel requirements 
of the county, generally, or must call for bids to 
supply the special requirements for gravel on por- 
tions of roads within each township, separately? 


CONCLUSION: The county board, in its discretion, for the pur- 
pose of accomplishing the maintenance of already 
improved mail-route roads may call for, and 
select, any method or combination of methods of 
competitive bidding which will enable it to ob- 
tain the necessary gravel, for all its requirements, 
generally, by the lowest and best bid. 


ANALYSIS 


In our opinion of September 13, 1948, to the county attorney of 
Kearney County, report of attorney general 1947-1948, a copy of which 
is enclosed we affirmed that competitive bids should be obtained in 
purchasing gravel, and where road work, responsive to the legislative 
commands expressed in Sec. 39-1001 to 39-1009, R. S. Supp. 1947, and 
paid for out of funds originating under those statutory provisions, was 
to be done by independent contractors rather than by the employees 
and officers of the county, itself, that the command of Sec. 39-1005 
was to be observed. 


Sec. 39-1005 requires that work “shall be done by contract after 
advertising in the same manner as provided by Sec. 39-817, to permit 
competitive bidding.” (emphasis supplied). 


Sec. 39-817, R. S. 1943, read in the light of the context of the vari- 
ous sections of which it is a part, relates to the letting of a yearly con- 
tract for the construction of all bridges to be built within a period of 
one year. When that section is read in the light of Sec, 39-820, R. S. 
1943, there is no doubt, gravel for the improvement of roads being the 
only subject matter of the proposed bids and thus constituting a single 
class, that there can be no possibility of blanket or collective bids with- 
in the meaning of the statute, since all that the board contemplates, in 
this instance, in the way of improvement of roads, is re-surfacing with 

ravel. 


The injunction of Sec. 39-1005 is, therefore, to follow the procedure 
of Sec. 39-817 only insofar as it relates to the manner of advertising, 
the Legislature’s intention being not that a yearly contract for gravel 
should be let but only that the county shall contract to purchase the 
necessary gravel at the lowest possible cost. 


There is nothing in Sec. 39-817 or in Sec. 39-1005 which requires 
the county board to call for bids on a township by township basis. The 
board is left free to accomplish the dominant purpose of the mail-route 
improvement program, economic construction and improvement, either 
by the work of its own county forces or by contract. We find nothing 
in the Act or in the referred section which prohibits the board from 
ealling for bids, in any combination of ways, which will result in a 
contract or contracts under which gravel will be obtained and laid 
down at the site of the improvement at the lowest possible cost to the 
county. 
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May 14, 1949 
PETITIONS 


Legality of Proposed Initiative Petition to Amend Secs. 6 and 7 
of Article III, Constitution of Nebraska 


SUBJECT: Approval of Initiative Petition. 


REQUESTED BY: Hon. Frank Marsh, Secretary of State, State 
House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 
CONCLUSION: The Initiative Petition is sufficient with the fol- 


lowing exceptions: 1. The title to the measure 
is too broad, and 2. It fails to repeal the sections 
of the Constitution which it seeks to amend. 


ANALYSIS 


We have examined the Initiative Petition which you submitted 
which said petition is a proposal to submit to the voters at the general 
election to be held on the 7th day of November, 1950, a measure to 
amend Sections 6 and 7 of Article III of the Constitution of Nebraska. 
In our opinion this petition is insufficient in the following particulars: 


1. The title to the measure is too broad and should be made more 
specific. 


2. This is an amendatory act and should therefore repeal the 
sections of the Constitution which it seeks to amend. 


With the above exceptions it is our opinion that the petition is 
sufficient. 


May 16, 1949 
COUNTY BOARD OF EQUALIZATION 
Time for Hearing Complaints 


SUBJECT: County Board of Equalization; time for hearing 
complaints. 


REQUESTED BY: Frederick H. Wagener, County Attorney, Lancas- 
ter County, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; C. S. 
Beck, Deputy Attorney General. 
QUESTION: Is the action of the Lancaster County Board of 


Equalization after convening on the first Monday 
in May in limiting the time within which com- 
plaint as to assessed valuation may be made to 
the following Saturday in conformity with the 
aw? 
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CONCLUSION: There is no authority in law for a county board 
of equalization to limit the making of complaint 
as to assessed valuation to a time less than that 
provided by statute. 


ANALYSIS 


We have carefully examined the statutes with reference to the 
question presented. We find that the statutes clearly set out the time 
for the meeting of the county board of equalization and the limit of 
its duration. Section 77-1502, R. S. Supp. 1947, provides as follows: 


“The county board of equalization shall hold a session of 
not less than three and not more than fifty days, for the pur- 
pose contemplated in sections 77-1502 to 77-1507, commencing 
on the first Monday of May each year. It shall be authorized 
and empowered to meet at any time upon the call of the chair- 
man or any three members of the board for purposes of re- 
viewing and equalizing all assessments.” 


Section 77-1503, R. S. 1943, provides as follows: 


“The county board of equalization shall fairly and impar- 
tially equalize the valuation of the personal property of the 
county, and to that end shall, on the application of any person 
who shall deem himself aggrieved, or who shall complain that 
another is assessed too low, review the assessment and correct 
the same as shall appear to be just.” 


We have not found any statute authorizing the board to limit the 
time within which complaint may be made and in the absence of such 
statutory authorization the above quoted statutes must be construed 
to mean that any person who shall deem himself aggrieved or who de- 
sires to complain that another is assessed too low shall have a statutory 
right to do so at any time the county board of equalization is in lawful 
session. 


May 16, 1949 
TAXATION 


Priority Over Levies For All Other County Purposes of a Special 
Levy Not Excluding Five-Tenths of a Mill, Proceeds Thereof 
to be Known as County Assistance Fund 


SUBJECT: Taxation: Priority over levies for all other county 
purposes of a special levy, not exceeding five- 
tenths of a mill, proceeds thereof to be known 
as County Assistance fund. 


REQUESTED BY: Senator Don Hanna. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether L. B. 536, which requires that in the 


computation of the total levy for all county pur- 
poses a mandatory priority may be given to a 
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levy, not exceeding five-tenths of a mill, for a 
County Assistance fund, is constitutional. 


CONCLUSION: The Legislature in ‘authorizing various levies of 
taxes for various county purposes, may direct that 
certain purposes shall have priority over others. 
In our opinion L. B. 536 is constitutional. 


ANALYSIS 


L. B. 536 expresses a legislative intention that the requirements 
of a County Assistance fund shall be met out of so much of the total 
levy for all county purposes as does not exceed five-tenths of a mill, 
and that the requirements of other county funds, which are expended 
for other county purposes, shall be fixed and determined. within the 
limitations expressed in Section 77-1603, R. S. Supp. 1947, after the 
requirements of the County Assistance fund have been settled. 


Thereby the Legislature creates for the purposes embraced within 
the words “County Assistance’ a mandatory priority among all the 
purposes for which a levy of county taxes may be made. ‘The only 
discretion left to the County Board of Equalization in respect of a 
levy of taxes for this purpose is that the levy shall not exceed five- 
tenths of a mill. The levy must be sufficient to produce a yield in taxes 
equivalent to the amount of the estimate made by the Board of Con- 
trol but not in excess of the yield to be derived from a levy of five- 
tenths of a mill. It is settled beyond any doubt whatsoever that the 
Legislature may exercise plenary control over the levies of taxes by a 
County Board of Equalization, subject to the limitation expressed in 
Section 5 of Article VIII of the Constitution, chat the aggregate of the 
levies shall not be in excess of .50c per $100.00 actual valuation, and 
the reservation of a power in the people, by vote, to exceed that limi- 
tation. 


Although various sections of the statutes relating to the levy of 
taxes and various decisions of the Supreme Court, refer indiscrim- 
inately to the County Board and to the County Board of Equalization 
as the agency which levies taxes within the county for all state, county 
and other subdivisions of the state, still it is clear and certain that the 
County Board of Equalization is purely an agent of the state which is 
created by the statute, Section 77-1501. The Board possesses no pow- 
ers save those conferred by statute, Brown v. Douglas, 98 Neb. 299, 152 
N. W. 545, and is an administrative agency of the county, Speer v. 
Kratzenstein, 143 Neb. 310, 12 N. -W. (2d) 360. 


A county, thus, “is a creature of statute and has only such powers 
as the Legislature has conferred upon it’, Lindburg v. Bennett, 117 
Neb. 66, 219 N. W. 851. 


“It must be remembered that a county does not possess the double 
governmental and private character that cities do. It is governmental 
in character only, and in that capacity acts purely as an agent of the 
state. The funds raised by taxation in the county are subject to the 
direction and control of the Legislature for public use in that county 
* * *” State v. Board of County Commissioners, 109 Neb. 35, 189 N. W. 
639; State v. Cheyenne County, 127 Neb. 619, 256 N. W. 67. 

It follows necessarily, that L. B. 536 is constitutional. 
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May 16, 1949 
WORKMEN'S COMPENSATION COURT 


Eligibility of Osteopaths to Receive Payment For Medical 
Services Under Nebraska Workmen’s Compensation Act. 


SUBJECT: Eligibility of osteopaths to receive payment for 
medical services under the Nebraska Workmen’s 
Compensation Act. 


REQUESTED BY: O. M. Olsen, Presiding Judge, Nebraska Work- 
men’s Compensation Court, State House, Lincoln, 
Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 


QUESTION: May an osteopath render medical services within 
the meaning of Sec. 48-120, R. S. 1943, when said 
section is construed together with Secs. 71-1,102 
and 71-1,103, R. S. 1943, and is it permissible for 
the Workmen’s Compensation Court to give its 
approval of medical services rendered by osteo- 
paths in workmen’s compensation cases? 


CONCLUSION: It is the conclusion of this office that the services 
of osteopaths may, when performed within the 
scope of those services permitted by proper license, 
be considered by your court as “medical services” 
and that your court may approve payment for 
such services as a part of an award in a work- 
men’s compensation case. 


ANALYSIS 


It may first be stated in connection with this opinion that the 
question presented is one which, for any stable determination, must 
be decided by a court. It involves a judicial determination of the 
Nebraska Workmen’s Compensation Act, together with its amend- 
ments, and we do not pretend to advise your court that if the specific 
question is presented in a proper case it must allow payment for 
osteopathic treatment. It would be the function of your court to 
determine that matter in the particular case presented, and we em- 
phatically state that this opinion should be construed to hold only 
that it would not be improper under our statutes to consider such 
services as those included in the Nebraska Workmen’s Compensation 
Act. 


Sec. 48-120, R. S. 1943, is a section of the law which was first 
enacted in 1913 and which, so far as material here, contains th 
original wording of the 1913 law. The section contains these words: 


“The employer shall be liable for reasonable medical 
* * services * * * as and when needed, subject to the approval 
of the compensation court * * *”, 


which words have been in the law since its inception. The question 
which you present, then, depends at the outset upon whether an 
osteopath renders medical services when he treats an injured person 
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in a manner prescribed and permitted by our law. If his services 
constitute “medical services”, and if they are necessary, the charge, 
if reasonable may be allowed by your court. 


This office held in an opinion dated February 27, 1947, that 
osteopathic services were “medical services” within the contemplation 
of the Old Age Assistance Act (Sec. 68-206, R. S. Supp. 1947). See 
Opinions of the Attorney General, 1947-1948, p. 47. 


The Supreme Court of Nebraska in State ex rel. Johnson v. 
Wagner, 139 Neb. 471, 297 N. W. 906, dealt rather exhaustively with 
the rules relating to the practice of osteopathy in this state. That 
opinion contains the following definition of the word “osteopathy”: 


“* * * “The method of treatment by the practitioners of 
osteopathy is a system of manipulation of the limbs and body 
of the patient with the hands, by kneading, rubbing or press- 
ing upon the parts of the body. In the treatment, no drug, 
medicine or other substance is administered or applied, either 
internally or externally; nor is the knife used or any form 
of surgery resorted to in the treatment. The practitioner 
himself performs the manipulations. The teaching and theory 
of those skilled in osteopathy are, that it is a system of treat- 
ment of disease by adjustment of all of the parts of the body 
mechanically. It is taught that any minute or gross derange- 
ment of boney parts; contracting and hardening of muscles 
or other tissues; or other mechanical derangements of the 
anatomical parts of the body which must be in perfect order 
mechanically, in order that it may perform its function aright, 
nerve centers, arteries, veins and lymphatics. which rust 
function properly in order that health may be maintained. 
It is taught that such interferences lend to congestion, ob- 
structed circulation of blood and lymph, irritation of nerves 
and abnormal state of nerve centers; that the result of disease 
which can be cured only by righting what is mechanically 
wrong. * * * The essential things taught in the schools of 
osteopathy are anatomy, physiology, hygiene, histology, path- 
ology and the treatment of diseases by manipulation. The 
repudiation of drugs and medicine in the treatment of diseases 
is a basic principle of osteopathy and a knowledge of drugs 
or medicines, their administration for the cure of diseases, 
the writing and giving of prescriptions, are not essential to 
the graduation of, and the issuance of dinlomas to, students 
of osteopathy.’ ” 


A summary of the holding of the Wagner case would be that in 
Nebraska an osteopath is authorized to practice the healing arts as 
above defined and, in addition, by reason of an earlier statutory 
attitude in Nebraska, is entitled to administer anaesthetics, perform 
obstetrics, and in some cases to administer medicine and narcotics in 
the alleviation of pain. 

Webster’s Collegiate Dictionary defines “medical” as follows: 


“Medical. Of, pertaining to, or dealing with, the healing 
art or the science of medicine.” 


41 Am. Jur. 151 contains the following geneva! statement: 
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‘The practice of medicine has been said to mean, in its 
broadest sense, the practice of the art of healing disease 
and preserving health. Another definition is the treatment 
of human beings by another person for the purpose of re- 
lieving an ailment, with a public profession on the alleged 
doctor’s part of the ability to cure and heal. * * *.” 


Obviously the osteopathic theory of treatment comes within the 
above definition and is a practice of the healing art by a person 
professing to effect a cure. The Nebraska Suprer C in Harvey 
v. State, 96 Neb. 786, 148 N. W. 924, held that “ treating and 
attempting to heal one (name of patient) for a bodily ailment through 
the manipulation and adjustment with the hands by the said Earle 
A. Harvey, of certain nerves, bones and tissues of the body of the 
said (name of patient) * * *” constituted the practice of medicine 
under the laws in effect in 1913. There are other Nebraska cases 
which held prior to 1927 that this type of practicing constituted prac- 
tice of medicine. 


No Nebraska case seems to have been determined upon the pre- 
cise point which you raise. An examination of the cases in other 
jurisdictions indicates that licensed practitioners other than physicians 
holding the degree of M. D. are authorized to treat for injury and 
to be paid therefor in accordance with the workmen’s compensation 
schedules. See Towers v. Glider & Levin, 101 Conn. 169, 125 A. 366, 
40 A. L. R. 1263, in which the court held that an osteopath was a 
practitioner legally entitled to the name “physician” and that as such 
could furnish medical aid. A similar case is that of Shober v. In- 
dustrial Commission, 92 Utah 399, 68 P. 2d 756, which holds that 
the system of manipulations which aims to cure disease by other than 
the use of medicine shall be regarded as practicing medicine within 
the contemplation of the Utah statutes, and determines that such 
services are such as are entitled to be included in a compensation 
award. 


The case Green v. Rawlings, et al., 290 Mich. 397, 287 N. W. 557, 
holds under a statutory situation quite similar to that in Nebraska 
that since treatment of this nature by a chiropractor has been held 
to constitute the practice of medicine, it thereby constitutes a furnish- 
ing of medical services and is thus allowable under the workmen’s 
compensation law. 


We have discovered one contrary case which determines that in 
Wisconsin a chiropractor is not entitled to such allowance but which 
bases the decision upon a distinction contained in the Wisconsin law 
and not present in our statute. See Corsten v. State Industrial Com- 
mission, 207 Wis. 147, 240 N. W. 834. 


It is well known that nursing services are allowable and it is fur- 
ther settled that injuries to the teeth and mouth may be rectified by a 
dentist who, in a strict sense, is not entitled to be called a physician. 
See 58 Am. Jur. 802, Secs. 327 to 329. When recommended by the 
attending physician, X-ray treatment, which may be administered by 
one not an M. D., or massage, which may be administered by an un- 
licensed individual, may be included in the term ‘medical services”. 


The holdings of the above cases and the general rule would, of 
course, have no application in Nebraska if there is in our statute any 
provision which specifically forbids allowance of such payments to 


—263— 


an osteopath. This brings us to an examination of Chap. 167, Laws of 
1927, which prescribes a uniform system for examination and licensing 
of persons to practice osteopathy, medicine and surgery, and other 
healing arts. This law is presently in our statutes at Secs. 71-101 to 
71-1,152 and it states at Sec. 71-102, R. S. 1943, as follows: 


“No person shall engage in the practice of medicine and 
surgery, osteopathy, chiropractic, dentistry, pharmacy, chiro- 
pody, optometry, embalming, or veterinary medicine and sur- 
gery, as defined in this act, unless he shall have obtained from 
the Department of Health a license for that purpose.” 


Sec. 71-1,102, R. S. 1943, then prescribes those persons who, for the 
purpose of that act, shall be deemed engaged in the practice of medi- 
cine and surgery. At Sec. 71-1,103, R. S. 1943, are provided certain ex- 
ceptions which are stated not to be engaged in the practice of medicine 
and surgery for the purpose of that act. We have carefully examined 
the position which the law (Chap. 167, Laws of 1927) occupies in the 
structure of our statutes and the discussion of the effect of that law 
related in the learned opinion of Judge Carter in the Wagner case (State 
v. Wagner, supra). It will be observed that the entire chapter deals 
with the healing arts and it attempts to classify into various phases the 
broad general term “practice of medicine’. It divides it into the fol- 
lowing categories: chiropody, chiropractic, dentistry, embalming, medi- 
cine and surgery, nursing, optometry, osteopathy, pharmacy, and veter- 
inary medicine. This alphabetical division seems to have been for the 
purpose of providing for the intelligent examination of those persons 
desiring to practice in the different fields. 


It will be noted that in Subsection (9) of Sec. 71-1,103, R. S. 1943, 
“osteopaths practicing their profession, if licensed and practicing under 
and in accordance with the provisions of sections 71-1,137 to 71-1,141” 
are not deemed to be engaged in the practice of “medicine and sur- 
gery”. When it is observed that there are also excluded from such 
category physicians and surgeons of the United States army, navy, pub- 
lic health or marine hospital service, when acting in the line of duty 
in this state, it will immediately be seen that this section does not 
attempt to say who is or who is not actually “practicing medicine”. 
It is obvious that a surgeon in a navy hospital who performs an appen- 
dectomy is as much practicing medicine and is as much practicing sur- 
gery as would be a civilian doctor performing the same operation in 
a private hospital. All that the law states regarding this is that the 
navy doctor may do what he is doing without obtaining a license from 
the Nebraska Department of Health. 


When it is further observed that dentists practicing their profes- 
sion, when duly licensed, are excluded from those deemed to be prac- 
ticing medicine and surgery under this act, it will immediately be seen 
that no attempt is made to say that those within the exceptions are 
not “practicing medicine”. A dentist is, by the statute itself, author- 
ized to perform operations of any kind upon, or treat diseases and 
lesions of, the human teeth or jaw or soft tissues of the oral cavity, 
or correct irregularities thereof. These practices not only constitute 
medical services in the ordinary sense, but they constitute the actual 
administration of medicines and the actual incision and sutering of 
human tissue which, within any definition, constitutes surgery. An 
M. D. may incise and suture a gum boil without a dentist’s license 
although it clearly is an operation within the purview of Sec. 71-183, 


—264— 


R. S. 1943. A dentist may do the same without being licensed to prac- 
tice medicine and surgery. 


We doubt if it may consistently be said that the application of 
manipulative treatment to a sprain or a joint by an M. D. who is li- 
censed to practice medicine and surgery constitutes medical services 
and that the precise treatment administered by a licensed osteopath 
performing it within the provisions of his license and within the theory 
of his profession constitutes something other than medical services. 
The M. D. may perform this medical service without obtaining an 
osteopath’s license. The osteopath may perform it without obtaining 
a license to practice medicine and surgery. That it is, no matter who 
performs it, a medical service is not the subject of intelligent doubt. 


So it is our impression that the section (Sec. 71-1,102, R. S. 1943) 
does not seek to define “practice of medicine” or ‘medical services” for 
any other purpose than for the licensing, examination, and qualification 
described in the law itself. Under the general law as it stood at the 
time our Workmen’s Compensation Act was passed, the practice of 
osteopathy and the furnishing of osteopathic services were considered 
within the scope of medical treatment. The Wagner case (State v. 
Wagner, supra) limits the effect of the licensing statutes above re- 
ferred to and by analogy with the previously existing law holds that 
an osteopath is entitled in this state to practice osteopathy in all of its 
branches as taught in recognized schools of osteopathy (see Sec. 71- 
1,1141, R. S. 1943). Although the sections referring specifically to 
osteopathy seem deliberately to avoid calling the osteopath a physi- 
cian, there has come into common parlance the term ‘osteopathic 
physician”, and the same is used by the court on page 482 of the opin- 
ion in the Wagner case in which the court stated that an osteopathic 
physician was within the meaning of the word “physician” as it oc- 
curred in connection with the birth certificate statute. 


It is our opinion from an examination of the pertinent statutes 
that there is no precise prohibition in the Nebraska statutes nor any 
specific provision in such statutes which indicates that the general 
law as found in the above cases would not be applicable here, and it 
is our advice that necessary osteopathic services may by your court 
be considered as “medical services” and allowances made therefor. 


May 17, 1949 
SCHOOL DISTRICTS 


Validity of Bonds Where Examination of Bond History Discloses 
Only Question Is Whether School District Is Lawfully 
Entitled to Function as Article 6 School 


SUBJECT: School Districts: Validity of bonds, where exam- 
ination of bond history discloses only question 
is whether school district is lawfully entitled to 
function as an Article 6 school. 


REQUESTED BY: Ray C. Johnson, Auditor of Public Accounts, 
Lincoln, Nebraska. 
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OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 


QUESTION: Whether an Article 6 school district which no 
longer has the required minimum number of 150 
children between the ages of five and 21 years 
may continue to function and to issue bonds 
under the provisions of Article 6 of Chapter 79, 
R. S. 1943. 


CONCLUSION: Where a school district has lawfully acquired an 
Article 6 status, there is no reversion of an Article 
3 status until such change is approved by a major- 
ity of the electors voting on the proposition at 
an annual meeting or annual election. Therefore, 
where no change has been voted the school dis- 
trict must function, and may issue bonds, under 
the provisions of Article 6 of Chapter 79, R. S. 
1943. 


ANALYSIS 


In an opinion, Report of the Attorney General 1943-1944 at page 
266, given to the Superintendent of Public Instruction on August 11, 
1943, we held: “There is no statutory authority which authorizes an 
Article 6 school to change to an Article 3 school.” 


Thereupon the Legislature at its 1945 session amended Section 
79-601, R. S. 1943, to provide a permissive procedure for such a change. 


There is no language in Section 79-601, R. S. Supp. 1947, which 
requires that a vote upon the question of changing the status of an 
Article 6 school shall be mandatory where the number of children 
initially required to be present in the district shall have fallen below 
the statutory requirement. 


Therefore, the district must continue to function under the pro- 
visions of Article 6 of Chapter 79 until a majority of the district 
electors vote at an annual meeting or annual election to change its 
status. 


We have examined the history of the bonds issued by School 
District Number 32 of Polk County and find that all statutory re- 
quirements which are a condition precedent to the lawful issue of 
bonds of the district have been complied with. The district is entitled 
to have the issue of bonds registered in accordance with provisions 
of Article 7 of Chapter 10, R. S. 1943. 


The fact that Section 10-707, R. S. 1943, requires, inter alia, that 
the history shall show the number of children of school age residing 
in the district is beside the point where the Legislature has not 
seen fit to provide that an Article 6 school district shall automatically 
revert to the status of an Article 3 school district once the number 
of children in the district has fallen below the statutory requirement 
expressed in Section 79-601, R. S. 1947. 
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May 17, 1949 
MOTOR VEHICLES 
Notice of Assessment 
SUBJECT: Assessment of motor vehicle. 


REQUESTED BY: Frederick H. Wagener, County Attorney, Lan- 
caster County, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; C. S. Beck, 
Deputy Attorney General. 


QUESTION: At the organization of your county board of equal- 
ization the following*notice has been published: 


“Notice is hereby given to owners of 
motor vehicles and trailers that all motor ve- 
hicles and trailers have been assessed by the 
county assessor from a copy of the licenses as 
furnished by the county treasurer, and assess- 
ments are based on schedule of values fur- 
nished by the State Tax Commission.’ ” 


Would an assessment of motor vehicles and 
trailers from the copy of the certificate of regis- 
tration be in conformity with law without the 
giving of the above notice. 


CONCLUSION: The law does not require notice before the as- 
sessment of property. It is only after the asses- 
ment has been made that notice to the taxpayer 
is required if the assessment as made is to be 
raised by the county board of equalization. 


ANALYSIS 


We do not find any statutory requirement that a notice be given 
to taxpayers that their property will be assessed. The law requires 
that property be assessed each year and it may well be that each 
year property will be assessed at a different valuation. This does 
not require a notice. 


After the assessment has been made notice must be given the 
taxpayer before the county board of equalization is authorized to 
raise the assessed valuation of his property. Sec. 77-1506, R. S. 1943. 
See also Brown v. Douglas County, 98 Neb. 299, 152 N. W. 545; Crane 
Co. v. Douglas County, 112 Neb. 365, 199 N. W. 791. The statute 
above provides and the above cases hold that notice must be given 
the taxpayer or his agent if within the county and the taxpayer be 
afforded an opportunity to be heard before the assessed valuation of 
his property may be raised by the county board of equalization. 
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May 17, 1949 
LIQUOR LICENSES AND SALES 


Right of Holder of Liquor License to be a Member of 
City Council or Village Board 


SUBJECT: Retail Liquor License: Right of holder of li- 
cense to be a member of city council or village 
board. 


REQUESTED BY: Nebraska Liquor Control Commission, Capitol 
Building, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Homer 
L. Kyle, Assistant Attorney General. 

QUESTION: May a holder of a retail liquor license be a 
member of the city council or village board? 

CONCLUSION: The holder of a retail liquor license is not there- 


by made ineligible to be a member of the city 
council or village board, but he is ineligible to 
vote on the question of issuing a license to himself 
or of revoking a license which he already holds. 


ANALYSIS 


Section 53-125, R. S. 1943, enumerates the several classes of persons 
to whom no liquor license shall be issued. Members of a city council 
or village board, or of any other licensing body, are not included 
among those persons who are not permitted to obtain liquor licenses. 


We find no statute which, either by express provision or by infer- 
ence, makes the holder of a liquor license ineligible to be a member of 
a city council or of a village board, and we find no statute which makes 
a member of a city council or village board ineligible to obtain or have 
a liquor license. 


Sections 18-301 and 18-302, R. S. 1943, make it a criminal offense 
for any officer of a city or village to be interested in any contract to 
which the city or a village is a party, but a license to sell liquor is not 
a contract. 53 C. J. S. 449, Sec. 2. 


Although a member of a city council or village board may legally 
obtain or hold a liquor license, it is very doubtful if a member of sucn 
licensing body would have the right to vote on the question of granting 
a license to himself or of revoking a license held by him. The law 
appears to be well established that a member of a city council or 
village board is not eligible to vote on any matter in which he has a 
direct personal interest. See 37 Am. Jur. 680, Sec. 67; Reckner v. 
School District, (Pa.) 133 A. L. R. 1254, and annotation beginning on 
page 1257. The action of a licensing body based on the vote of an 
interested member would probably be held by the courts to be in- 
valid. 
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May 18, 1949 
SCHOOL DISTRICTS 


Constitutionality of Sec. 79-106, R. S. 1943, Relating to Detachment of 
Land From One District and Attachment to Another 


SUBJECT: School districts: constitutionality of Sec. 79-106, 
R. S. 1948, relating to detachment of land from 


one district and attachment to another, thereby 
revising boundaries. 


REQUESTED BY: Robert J. Bulger, County Attorney. Bridgeport. 


Nebraska. 
OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether Sec. 79-106, R. S. 1943, which provides 


that the county treasurer, county clerk, and 
county superintendent shall constitute a board 
with authority, upon petition of any freeholder 
or freeholders, to detach land from one district 
and attach it to an adjoining district, is uncon- 
stitutional and void, for failure to provide for 
public notice to, and hearing of, taxpayers who 
may be affected by the resulting change in 
boundaries. 


CONCLUSION: Sec. 79-106, R. S. 1943, is constitutional, the pro- 
vision for notice and hearing being found in Sec. 
79-108, R. S. 1943. 


ANALYSIS 


Sec. 79-106, R. S. 1943, in its amended form, has its origin in Laws 
1943, ch. 197, p. 659. The Revisor of Statutes has broken down sub- 
section (2) of Sec. 1 of ch. 197 into three sections: Sec. 79-106, 79-107, 
and 79-108, as appears from the source notes under each of these sec- 
tions. 


Sec. 79-108 provides for notice and hearing, and it must be read, 
as the Legislature intended, as applicable equally to proceedings un- 
der Sec. 79-106, notwithstanding the recital therein by the Revisor 
of Statutes that Sec. 79-108 applies to proceedings under Sec. 79-107. 


The board constituted by Sec. 79-106 could acquire jurisdiction to 
act only after giving notice strictly in accordance with requirements 
of Sec. 79-108. No other form of notice may be substituted. Proudfit 
v. School District, 109 Neb. 173, 190 N. W. 874: State v. School Dis- 
trict, 42 Neb. 499, 60 N. W. 912. 


May 18, 1949 
TAXATION 


Pickup Trucks as Personal Property Connected With Farm 
When Owner Resides Elsewhere 
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SUBJECT: 


REQUESTED BY: 


OPINION BY: 


QUESTION: 


CONCLUSION: 


Taxation of personal property—pickup trucks as 
personal property connected with a farm when 
the owner does not reside upon the farm. 


E. O. Richards, County Attorney, Chappell, Ne- 
braska. 


James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 


The question is presented as follows: 


“We have a large number of farmers 
who live in town but own and rent farms in 
the Country; they own trucks and pickups 
and keep them in town the greater part of 
the year, in fact they keep them in town the 
year around but drive them back and forth 
to the farm. 


“Is section 77-1204 controlling in per- 
mitting these men to have their trucks and 
pickups assessed in the country or does the 
Board of County Commissioners have the 
right to determine, under Section 77-1216, 
Revised Statutes of Nebraska for 1943, 
whether these vehicles will be assessed in 
the City or Country?” 


It is the conclusion of this office that the county 
commissioners under Sec. 77-1216, R. S. 1943, 
may determine in each instance whether the 
particular truck or pickup is “personal property 
connected with a farm” so as to be taxed on the 
farm. 


ANALYSIS 


Sec. 77-1204 reads as follows: 


“When the owner of livestock or other personal property 
connected with a farm does not reside thereon, the same shall 


be listed 


and assessed in the county, township or precinct 


where the farm is situated. If the farm is situated in several 
townships or precincts, it shall be listed and assessed in the 


township 


or precinct in which the principal place of business 


on such farm shall be.” (Emphasis supplied.) 


Sec. 77-1216 reads as follows: 


“Questions that may arise as to the proper place to list 
personal property shall be determined as follows: 


“(1) 
place for 


If between several places in the same county, the 
listing and assessing shall be determined and fixed 


by the county board; and 


(2) 


If between different counties, the place for listing 


and assessing shall be determined by the State Board of 
Equalization and Assessment. 
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“When fixed in either case, it shall be as binding as if 
fixed by specific statutory provision.” 


It seems to this office that in the situation you present is found 
ample reason for the existence in our law of the latter section. The 
Webster Collegiate Dictionary defines the word “connect” as follows: 


‘v. t. 1. To join, or fasten together, as by something in- 
tervening; link together. 2. To attach by personal associa- 
tions: as, to connect oneself with a new business. 3. To asso- 
ciate in thought.—v. i. 1. To join; unite; to be closely asso- 
ciated. 2. U. S. To meet or make connections, as for the 
transference of passengers.” 


We are unable to discover a Nebraska case wherein the words “con- 
nected with the farm” have been specifically defined. In Delatour v. 
Smith, 116 Neb. 695, 218 N. W. 731, the court used this language in 
explanation of the purpose of the phrase in our taxing statutes: 


“cs * * the clause quoted, ‘and not connected with the 
farm’ would in its plain intent and purpose protect the owner 
of the farm from assessment of his tractor, binder, threshing 
machine, work horses, or milk cows, if they happened to be 
in use away from his farm upon April 1, * * *.” 


In this statement the court indicates that the words refer to ob- 
jects directly and immediately connected with a farm operation. This 
is in accord with the general rule defining such words which holds 
that “connected with” ordinarily implies a direct and immediate con- 
nection, and not a remote, uncertain or partial connection. See Words 
& Phrases, Perm. Ed., Vol. 8, Supp. p. 153. 


The Supreme Court of Washington has held that wheat stored in 
town awaiting sale is “not connected with the farm” on which it was 
raised, in interpreting the personal tax statute of that state. Union- 
town v. Klemgard, 224 P. 610, 129 Wash. 144. 


Since the general rule is that taxation of personal property is at 
the place of residence, the purpose of the Section 77-1204 seems to 
have been to permit the taxing agencies in the rural districts to have 
the benefit of the additional valuation of property actually located in 
their confines, and continually left there in connection with an ab- 
sentee owner’s farming operation. We do not find any intention that 
the rule be extended further to permit the farmer to reside in one 
place and keep his property there, but by claiming some remote con- 
nection with his farm suceed in having property normally taxable at 
his city residence taxed out on the farm simply because it is more 
economical that it should be taxed there. 


It will be observed that a farm truck which is garaged in a town 
away from the farm may or may not be property “connected with a 
farm” depending upon its use. We do not feel that this office can, 
nor that your office should, rule that all such trucks are connected 
with farms for the use of the truck in the ordinary farming endeavor 
should determine whether it is utilized principally as a farm accessory 
cr implement or whether it is merely a means of transportation for a 
farm owner to the home of his tenant for inspection or other trips 
incidental to remote control farm operation. If, upon a whole dis- 
closure of the nature of the farm’s operation, your board of commis- 
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sioners feels that the particular pickup is directly and closely con- 
nected with the farm it may authorize taxation at the place of the 
farm. If, on the other hand, it is felt that the truck is an incident of 
the farm owner’s urban life or is used in connection with other farms 
or business enterprises, the board would be entirely justified in ruling 
it to be taxable at the residence of the owner. 


May 19, 1949 
NEBRASKA LIQUOR CONTROL COMMISSION 


Authority to Assess and Collect Costs and Expenses Incident 
to Hearings 


SUBJECT: Nebraska Liquor Control Commission—Author- 
ity to assess and collect costs and expenses in- 
cident to hearings. 


REQUESTED BY: Nebraska Liquor Control Commission, Capitol 
Building, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Homer 
L. Kyle, Assistant Attorney General. 


QUESTION: y does the Nebraska Liquor Con- 
trol Commission have to assess and collect costs 
and expenses incident to hearings before the 
Commission, and what is the proper procedure 
for the collection of such costs and expenses? 


CONCLUSION: Under Section 53-1,116, R. S. 1943, the Nebraska 
Liquor Control Commission is authorized to tax 
costs against any party to a hearing before it. 
Unless a cash deposit as security for costs has 
been furnished, the Commission must bring suit 
in court to recover its costs imposed against a 
party. 


ANALYSIS 
Section 53-1,116, R. S. 1943, contains the following provisions: 


“* = * At the time of appearance before the Commis- 
sion, each party, except the local governing body, shall de- 
posit in cash or furnish a sufficient security for costs in such 
sense as the Commission shall deem adequate to cover all 
costs liable to accrue, including reporting the testimony to 
be adduced and making up a complete transcript thereof, 
and extending reporter’s original notes in typewriting. * * * 
Upon final disposition of any proceeding before it, the Com- 
mission may order that the costs abide its final decision in 
the matter, or may cause the costs and expenses of the pro- 
ceeding to be taxed, as the equities of the cause may re- 
quire. Costs may be taxed or retaxed to local governing 
bodies as well as individuals. * * *” 
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Under the provisions of Section 53-1,116 above quoted, the Com- 
mission has ample authority to tax costs and expenses against any 
party or parties appearing before it. 


The statute also provides a way to collect the costs and expenses 
in all cases except where a “local governing body” is a party. The 
proper procedure is to require all parties, except local governing 
bodies, to furnish the Commission with a cash deposit or cost bond 
sufficient to cover all costs and expenses likely to accrue, and, if 
costs are taxed against such party, they are deducted from the cash 
deposit or collected from the bondsmen by suit on the bond if the 
amount is not voluntarily paid. 


The governing bodies of cities, villages and counties, however, 
are not required to make a deposit or to furnish a cost bond, al- 
though the statute expressly provides that costs may be assessed 
against them. 


In courts of law, costs are ordinarily included as a part of the 
judgment and may be collected by the issuance of an execution on 
the judgment and levying on the property of the judgment debtor in 
satisfaction thereof. The Nebraska Liquor Control Commission, how- 
ever, lacks the authority to issue executions to satisfy its judgments 
for costs. The only remedy which appears to be available to it, in 
cases where a bond or deposit has not been posted, is to bring suit 
in the courts to recover the costs imposed by it. See 20 C. J. S. 654, 
Sec, 417, 


May 20, 1949 
TAX LEVY 


Whether County Board or County Board of Equalization 
Makes County Tax Levy 


SUBJECT: County tax levy. 


REQUESTED BY: Frederick H. Wagener, County Attorney, Lin- 
coln, Nebraska. 


GPINION BY: James H. Anderson, Attorney General; C. S. 
Beck, Deputy Attorney General. 


QUESTION: Whether it is the county board of equalization 
that makes the county tax levy. 


CONCLUSION: It is the county board of equalization that makes 
the county tax levy. 


ANALYSIS 


The inquiry is propounded because of an apparent conflict in the 
language of Sec. 77-1601, R. S. Supp. 1947, which reads as follows: 


“When the action of the State Board of Equalization and 
Assessment shall have been had and certified to the county 
clerk, the county board of equalization shall each year be- 
tween August 2 and August 10 levy the necessary taxes for 
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the current year. The levy shall include all county taxes 
necessary to cover the amounts required to be raised by tax- 
ation, as provided in the annual budget of said county for 
the current year, and shall include all township, city, school 
district, precinct, village, road district, and other t Ss re- 
quired by law to be certified to the county clerk and levied 
by the county board of equalization: Provided, any such 
taxes regularly voted and certified to the county assessor, 
after the county board shall have made such levy and before 
the county clerk shall have completed the tax list, shall be 
levied by the county board of equalization if within the 
limit of the law, and extended upon the tax list.” 


The specific conflict appears to be in the proviso which reads, 
“cs * * after the county board shall have made such levy * * *” 
when the text of the statute indicates clearly that it is the county 
board of equalization which makes the tax levy. 


The history of the enactment of the above section may be ma- 
terial. It first appeared in L. B. 91, appearing at page 783, Session 
Laws for 1947, and we call your attention to the fact that in this 
bill, Sec. 77-1604, R. S. 1943, was also amended, which at that time 
read, “The county board in each county shall levy a tax * * *”’, and 
by L. B. 91 this was amended to read, “The county board of equali- 
zation in each county shall annually levy a tax * * *”. Also Sec. 77- 
1605, R. S. 1943, which read, “The county boards of the several 
counties of this state are authorized to levy a tax * * *”, and by L. B. 
91, this was amended to read, “The county boards of equalization of 
the several counties of this state shall levy a tax * * *”. By L. B. 
100, appearing at page 806, Session Laws of Nebraska for 1947, Sec. 
77-1604, as amended by L. B. 91, was further amended to read in its 
present form but no further amendments were made to Sections 77- 
1604 and 77-1605. This historical reference is necessary in a deter- 
mination of the legislative intent in the enactment of the particular 
section of the statute involved. 


The Supreme Court of this state said in Enyeart v. City of Lin- 
coln, 136 Neb. 146, 285 N. W. 314: 


“To arrive at the legislative intent thereby expressed. 
these various products of legislative action should be read 
and considered in the light of the following canons of con- 
struction, viz.: 


“The legislative intent is the cardinal rule in the con- 
struction of statutes. Hubbell Bank v. Bryan, 124 Neb. 51, 
245 N. W. 20; Peterson v. School District, 124 Neb. 352, 246 
N. W. 723; Smith v. State, 124 Neb. 587, 247 N. W. 421; Mc- 
Quiston v. Griffith, 128 Neb. 260, 258 N. W. 553. 


“All statutes relating to the same subject are considered 
as parts of homogeneous system and later statutes are con- 
sidered as supplementary to preceding enactments. So, also, 
statutes relating to the same subject, although enacted at 
different times, are in pari materia and should be construed 
together. Morrill County v. Bliss, 125 Neb. 97, 249 N. W. 98; 
McQuiston v. Griffith, 128 Neb. 260, 258 N. W. 553: Jones v. 
York County, 26 Fed. (2d) 623. 
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“*A clause, paragraph or provision in a section should 
be construed in connection with all other clauses, paragraphs 
and provisions in the same and other sections of the statute 
connected therewith or relating thereto.’ State v. Thomas, 
127 Neb. 891, 257 N. W. 265.” 


Also, in Drainage District v. Kirkpatrick-Pettis Co., 140 Neb. 531, 
300 N. W. 582: 


““In construing a statute, the legislative intention is to 
be determined from a general consideration of the whole act 
with reference to the subject-matter to which it applies 
and the particular topic under which the language in ques- 
tion is found, and the intent as deduced from the whole will 
prevail over that of a particular part considered separately.’ 
59 C. J. 993.” 


These statements of our court are statements of the general law 
upon the interpretation and construction of statutes and indicate 
clearly that we must look at the entire act in order to determine the 
legislative intent and that it is the legislative intent which controls 
the meaning of the particular statute. 


Viewed in this light it becomes readily apparent that the use of 
the term, “county board” in the proviso of the section of the statute 
with which we are concerned is an error and should not, in any 
way, control in determining the meaning of the act which, read in 
its entirety, clearly discloses that it makes it the duty of the county 
board of equalization to levy the necessary taxes for the current 
year. 


May 24, 1949 
LABOR 
Compensation Insurance on Agricultural Labor 
SUBJECT: Compensation insurance on agricultural labor. 


REQUESTED BY: Earl P. Barrios, Chief, Potato Development Divi- 
sion, Department of Agriculture, State House, 
Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 


QUESTION: The question is presented in the following 
words: 


“We would like an opinion from you 
regarding whether farmers are legally re- 
quired to carry compensation insurance on 
their agricultural labor; also your opinion as 
to a grower’s responsibility in case of acci- 
dent to an employee if he is not legally re- 
quired to carry compensation insurance.” 
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CONCLUSION: Section 48-106 specifically exempts from the 
Workmen’s Compensation Act employers of farm 
laborers and there is no legal requirement that 
farmers carry compensation insurance upon such 
laborers. The liability of a grower to his em- 
ployee in case of accident depends upon the 
negligence involved in the accident. 


ANALYSIS 


It is believed that Section 48-106, R. S. Supp. 1947, furnishes the 
complete answer to the question presented. That section reads as 
follows: 

“The provisions of this act shall apply to the State of 
Nebraska and every governmental agency created by it, and 
to every employer in this state employing one or more em- 
ployees, in the regular trade, business, profession or voca- 
tion of such employer, except railroad companies engaged in 
interstate or foreign commerce. The following are declared 
not to be hazardous occupations and not within the provi- 
sions of this act: Employers of household domestic servants 
and employers of farm or ranch laborers, except as herein- 
after provided; Provided, that any such employers may elect 
to provide and pay compensation for accidental injuries sus- 
tained by any of his employees by insuring and keeping in- 
sured his employees in some corporation, association or or- 
ganization authorized and licensed to transact the business of 
workmen’s compensation insurance in this state. The pro- 
curing by any such employer of such a policy of insurance, 
which is in full force and effect at the time of an accident to 
any of his employees, shall be conclusive proof of such em- 
ployer’s and his employees’ election to be bound by sections 
48-109 to 48-147, to all intents and purposes as if they had 
not been specifically excluded by the terms of this section: 
Provided, however, that any employee of such employer shall 
have the right, prior to the accident sustained by him, to 
elect not to accept or be bound by the provisions of this act, 
the procedure being the same as indicated in section 48- 
112.” 


This indicates that if the farm laborer is actually engaged in the 
performing of farm tasks on or about a farm he may not, if injured, 
come nor bring his employer within the provisions of the Workmen’s 
Compensation Act. It is therefore not necessary and no specific stat- 
ute requires that a farmer carry compensation insurance covering his 
farm laborers. If the farmer elects to provide and pay compensation 
by keeping in force an insurance policy covering such payments, such 
acts are deemed election by both the farmer and his employee to be 
bound by the Workmen’s Compensation Act. In this connection we 
advise that the Supreme Court of Nebraska has ruled that the whole 
character of a person’s employment must be examined to determine 
whether he is actually a farm laborer and it has been held that a man 
operating a bulldozer in an earth moving venture upon a farm was 
not a farm laborer. See Oliver v. Ernst, 148 Neb. 465, 27 N. W. (2d) 
622, and cases cited therein. 


You further ask about a grower’s responsibility in case of acci- 
dent to an employee, if the grower is not legally required to carry 
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compensation. We advise that if the grower or farmer does not elect 
to carry insurance his liability to the employee in case of accident is 
the same as that of any other individual. If the accident arises out of 
facts which demonstrate that the farmer or grower has been negli- 
gent and that such negligence was the proximate cause of the acci- 
dent, the employee may sue for and recover damages in the courts 
regardless of the existence of the Workmen’s Compensation Act. 


May 25, 1949 
PETITIONS 


Approval of Initiative Petition to Amend Sections 6 and 7. 
Article III, Constitution of Nebraska 


SUBJECT: Initiative petition to amend Sections 6 and 7 of 
Article III of the Constitution of Nebraska. 


REQUESTED BY: Frank Marsh, Secretary of State, State House, 
Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 
QUESTION: Sufficiency of petition. 
CONCLUSION: Petition held to be sufficient. 
ANALYSIS 


We have examined the initiative petition which you submitted 
for approval under date of May 23, 1949, which said petition proposes 
to submit to the voters a measure to amend Sections 6 and 7 of 
Article III of the Constitution of Nebraska. 


This petition has been corrected to conform with our opinion 
given you under date of May 14, 1949, and we believe the same is 
now sufficient under the laws of the state. 


May 26, 1949 
ASSISTANCE—COUNTY AND STATE 
Assitance Lien Does Not Attach to Fire Insurance Money 
SUBJECT: Old Age Assistance; priority of lien. 


REQUESTED BY: Elmer F. Witte, County Attorney, Pawnee 
County, Pawnee City, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Homer 
L. Kyle, Assistant Attorney General. 


QUESTION: Where the residence of a recipient of old age 
assistance was destroyed by fire, and the recipi- 
ent died as a result of the fire, does the lien for 
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assistance attach to the proceeds of a fire insur- 
ance policy on the residence and, if so, does such 
lien have precedence over claims for medical ser- 
vices and funeral expenses filed against the es- 
tate of the deceased recipient? 


CONCLUSION: The county’s lien for assistance does not attach 
to the insurance money and, as to this money, 
the county’s claim is subject to the preferred 
claims for funeral expenses and medical ser- 
vices. 


ANALYSIS 


Section 68-215.01, R. S. Supp. 1947, provides that, “The assist- 
ance benefits any recipient of old age assistance shall receive shall be 
a lien on any real estate owned by the recipient of such assistance 
from and after the date of the filing of the certificate as provided in 
this section. * * *” Section 68-215, R. S. Supp. 1947, provides that 
the total amount paid as assistance to the recipient may be allowed 
as a claim in favor of the county against the estate of a deceased 
recipient of old age assistance. Such claim is not a lien against the 
personal property of the estate. 


In the absence of an agreement between the recipient and the 
county, the lien of the county for assistance paid to the recipient does 
not attach to the insurance money paid to the estate of the recipient 
for the destruction of the building by fire. 46 C. J. S. 34, Section 
1150. <A policy of fire insurance is a personal contract between the 
insurer and the insured and is not a contract which in any sense runs 
with the property. It is a contract whereby the insurer agrees to 
protect the insured against loss. 46 C. J. S. 19, Section 1140. Hence, 
the doctrine of equitable. subrogation or equitable conversion does 
not apply. 


The county, therefore, has no lien on the insurance moneys, but 
must file its claim against the estate as a common creditor subject 
to the preferred claims for funeral expenses, last illness, etc. as pro- 
vided in Section 30-615, R. S. 1943. The lien of the county still at- 
taches to any real estate the recipient may have owned at the time 
of his death, but the insurance money cannot be regarded as real 
estate. 


May 27,, 1949 
INHERITANCE TAX 
Disposition of Appraiser’s Fee Collected by County Judge 
SUBJECT: Inheritance tax appraisers’ fees. 


REQUESTED BY: L. C. Hungerford, County Attorney, Grant 
County, Hyannis, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; C. S. 
Beck, Deputy Attorney General. 
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QUESTION: Disposition of fees collected by a county judge 
for appraising estate property for inheritance tax 
purposes. 


CONCLUSION: Where a county judge makes the appraisement 
of estate property for inheritance tax purposes, 
any fee received by such county judge must be 
paid to the county the same as other fees col- 
lected by such county judge. 


ANALYSIS 


By the terms of Sec. 77-2027, R. S. 1943, the county court has 
jurisdiction of all inheritance tax matters and the Supreme Court 
held in In re Estate of Sauter, 142 Neb. 42, 5 N. W. (2d) 263, that the 
county court has exclusive original jurisdiction over fixing, determin- 
ing and assessing inheritance taxes. 


The county judge presides over the county court. Sec. 77-2021, 
R. S. 1943, provides as follows: 


“Instead of appointing en appraiser, the county judge 
may by order fix a day and give notice to all interested par- 
ties and at such time appraise the property at the fair market 
value of the same.” 


Sec. 77-2024, R. S. 1943, provides that appraisers for inheritance 
tax purposes be paid a fee to be fixed by the county judge. 


Sec. 33-130, R. S. 1943, provides in part as follows: 


“* = * All county officers, whose offices are salaried 
offices and who are to be paid out of the county general 
fund, shall pay over the funds received from fees to the 
county treasurer not later than the fifteenth day of the month 
following the calendar month such fees are received, and shall 
take the receipt of the county treasurer therefor. * * *” 


In Hoctor v. State, 141 Neb. 329, 3 N. W. (2d) 558, our court 
held: 


“Section 60-1014, Comp. St. Supp. 1939, does not con- 
template that fees, designated therein to be retained by the 
county clerk for the purpose of administration of the act, 
shall constitute additional compensation to such clerk. 


“A county officer is required to perform the duties of his 
office for the compensation allowed him by statute, and if 
the legislature imposes upon him additional duties, and pro- 
vides no additional compensation therefor, he, in his official 
capacity, is obligated to perform such services without addi- 
tional compensation.” 


As we view this proposition, under the statute the county judge 
may, in his discretion, dispense with appointing appraisers in which 
case he by an order fixes a day for the hearing and makes the ap- 
praisement himself. When he takes this procedure he does it as 
county judge, his act of appraisement is the official act of the county 
judge in exactly the same degree and to the same extent as any other 
official act of the county judge in an estate matter. 
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If any fee is fixed and paid to the county judge in the appraise- 
ment of estate property for inheritance tax purposes, it must be paid 
over to the county treasurer the same as other fees by him collected. 


May 27, 1949 
COUNTY BOARD—COMMISSIONERS AND SUPERVISORS 
Effective Date of Change in Compensation of County Commissioners 


SUBJECT: Effective date of change in compensation of 
county commissioners. 


REQUESTED BY: Charles H. Yost. County Attorney. Dodge 
County, Fremont, Nebraska. 


OPINION BY: James H. Anderson, Attorney General: C. 5S. 
Beck, Deputy Attorney General. 


QUESTION: _ Since county commissioners of counties under 
township organization and having a population 
of twenty-two thousand and less than sixty 
thousand, have staggered terms, when will the 
change in compensation of such county commis- 
sioners affect the several commissioners? 


CONCLUSION: The change in salary and per diem provided in 
L. B. 461 will not become effective during the 
term for which each commissioner is elected or 
appointed. 


ANALYSIS 


By the terms of L. B. 461 the per diem of all county commission- 
ers entitled thereto was raised from five dollars per day to seven 
dollars and fifty cents per day, the bill further provides: 


“The total maximum amount of per diem compensation, 
to be paid or drawn by any member of the board, shall not 
exceed the following amounts per annum: (1) In counties 
under township organization having twenty-two thousand or 
more inhabitants and less tltan sixty thousand inhabitants 
fourteen hundred twenty five dollars; * * *” 


this is an increase in the total maximum from nine hundred dollars 
per annum. 


The bill concludes with a provision that it be made effective as 
soon as it may become operative under the constitution. 


There is a distinction and a difference between the words “effect- 
ive” and “operative”; a law becomes effective at the expiration of 
three calendar months after the adjournment of the Legislature, that 
is, it becomes a valid law as a statute of this state; when it becomes 
operative is another matter, that date may be delayed by the terms 
of the bill itself or a constitutional prohibition may prevent it from 
becoming operative until a later date. 
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We are confronted with the provision of Art. III, Sec. 19, Con- 
stitution of Nebraska as follows: 


“s * * nor shall the compensation of any public officer 
including any officer whose compensation is fixed by the 
Legislature subsequent to the adoption hereof be increased 
or diminished during his term of office.” 


This question was carefully examined by this office heretofore. 
See Report of the Attorney General 1943-1944, p. 111. We there 
held the constitutional prohibition extended to county officers. 


The fact that an increase was made in the per diem rate is of no 
consequence, it is merely the basis on which the salary is computed 
up to the maximum annual salary. In State, ex rel. Gilbert v. Board 
of County Commissioners, 222 P. 654 (N. W.) we find the following: 


“And upon precedent and reason it appears that no dis- 
tinction should be made between a law which, by its express 
terms, proposes to increase or diminish such compensation 
during the term of an officer, and one which furnishes a 
standard by which such result may be obtained. They equally 
violate the constitutional provision in question.” 


See also 43 Am. Jur. page 145: 


“Changes in the compensation of a public official within 
the intendment of constitutional inhibitions against such 
change must relate to the particular kind of compensation 
against which the change is directed. A prohibited change 
may be effected in a variety of ways. Some may be direct, 
others indirect or even evasive. But the prohibition is in- 
exorable. It cannot be evaded, either directly or indirectly, 
by the Legislature or other body. There is no distinction 
between a law enacted during an officer’s term which, by its 
express terms, proposes to increase or diminish his compen- 
sation during such term and one which furnishes a standard 
by which such result may be obtained. They equally violate 
the constitutional provision against changing the compensa- 
tion; * * * 


We think it clear that the increase in salary provided in the bill 
may not be available to the county commissioners during the term 
for which they are elected or appointed. This may result in some 
commissioners drawing salaries at one rate while other commission- 
ers of the same county are drawing salaries at a different rate. This 
cannot be avoided since the constitution prohibits an increase during 
the term. The bill will operate uniformly throughout the state on 
ali those county commissioners as a class whose terms expire in Janu- 
ary, 1951, and in January, 1953. 


We have found no reported case which deals with this precise 
questicm either in this state or other jurisdictions nor have we found 
any text bearing on the subject. The question was discussed in State 
ex rel. Taylor v. Hall, 129 Neb. 669, 262 N. W. 835, which was an action 
to determine the constitutionality of an act which changed the salary 
of the members of the Supreme Court; it was held in that case that 
the purported act was unconstitutional as to judges of the Supreme 
Court, who serve staggered terms, as class legislation and not oper- 
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ating uniformly as to all members of the class. However, in 1947 in 
the case of State, ex rel. Johnson v. Marsh, 149 Neb. 1, 29 N. W. (2d) 
799, which was an action to determine the effective and operative date 
of a salary increase for Supreme Court judges and the Governor, our 
court had this to say: 


“In the opinion in the Taylor case, and also in the Day 
case, the members of the Supreme Court are designated as a 
class. Contention was made to the effect that if chapter 63, 
Laws 1933, could not become effective at once, it should other- 
wise be declared valid and allowed to affect the salaries of 
Supreme Court judges elected for future terms. To answer 
this contention it was held that such a holding would violate 
the constitutional provision prohibiting class legislation. We 
do not desire to have this opinion ever regarded as approving 
any such reasoning. Said chapter 63 was plainly void for 
other reasons given in those opinions, even as to the salaries 
of members of the Supreme Court, and the holding relative 
to class legislation was wholly unnecessary to support the 
final result. Such reasoning was unfortunate, because of the 
future uncertainty thereby given birth. It would render 
future changes in the salary of many state officers impos- 
sible for all useful or practicable purposes. It is not within 
the scope of the issue presented in this case to disapprove 
such reason for declaring said chapter 63 void, but in approv- 
ing the final result in the three cases last above mentioned 
we expressly do not approve such reasoning as to class legis- 
lation. * * *” (Emphasis supplied.) 


In the above case our court has made its position relative to this 
problem very clear although the decision was not based on this pre- 
cise issue. Absent any authority to the contrary we are of the opinion 
that each of your county commissioners may not enjoy the benefit of 
the increase provided, during the term for which he was elected or 
appointed, the increase in salary becoming available to county com- 
missioners at the beginning of the next term of office. 


June 1, 1949 
ASSISTANCE—COUNTY AND STATE 
Lien in Cases of Joint Tenancy 


SUBJECT: Old Age Assistance: Lien in cases of joint ten- 
ancy. 


REQUESTED BY: George D. McArthur, County Attorney of 
Adams County, Hastings, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Homer 
L. Kyle, Assistant Attorney General. 


QUESTION: Where the recipient of old age assistance is one 
of two persons owning real estate in joint ten- 
ancy with right of survivorship, and a certificate 
of assistance for a lien has been filed against this 
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real estate, does the death of the recipient of 
assistance prior to the death of the other joint 
tenant extinguish the lien for assistance? 


CONCLUSION: Where the estate in joint tenancy exists at the 
time the lien for assistance attaches to the prop- 
erty, the death of the recipient of assistance hav- 
ing another joint tenant surviving, extinguishes 
the lien. 


ANALYSIS 


It is assumed that the real estate is owned in joint tenancy by 
the recipient of assistance and another at the time the lien for as- 
sistance attaches. It is our opinion that, under such circumstances, 
the lien for assistance is dissolved and extinguished upon the death 
of the recipient leaving another joint tenant surviving. The distinc- 
tive characteristic of an estate in joint tenancy is that the surviving 
joint tenant takes the entire estate free and clear of the claims of 
the creditors of the deceased tenant. 48 C. J. S. 910, sec. 1b; 14 Am. 
Jur. 79, sec. 6. 


June 1, 1949 
MILEAGE 


Right of Department of Vocational Education to Reimburse 
Schools for Mileage Paid to Instructors 


SUBJECT: Mileage: Right of Department of Vocational 
Education to reimburse schools for mileage paid 
to instructors. 


REQUESTED BY: G. F. Liebendorfer, Director of Vocational Edu- 
cation, Capitol Building, Lincoln, Nebraska. 


OPINION BY James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTION: If the Fremont public schools pay instructors in 


vocational education mileage at the rate of seven 
cents per mile, can the Board of Vocational Edu- 
cation reimburse these schools for the full 
amount in view of the fact that the mileage of 
state employees is fixed at five cents per mile by 
statute? 


CONCLUSION: Instructors in public schools are not state officers 
or employees within the purview of Section 84- 
306, R. S. 1943, and may be allowed any mileage 
rate agreed on between them and the school em- 
ploying them, and the school is entitled to reim- 
bursement from the Board of Vocational Educa- 
tion of the actual mileage paid. 


ANALYSIS 


Section 84-306, R. S. Supp. 1949, provides that state officers and 
employees shall be allowed mileage at the rate of not more than six 
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cents per mile. Section 77-2406, R. S. 1948, provides that no warrant 
for mileage or other traveling expense claim shall be issued unless 
the same shall be computed strictly in accordance with the provisions 
of Section 84-306. 


Our system of vocational education is established and maintained 
under the provisions of Article 22 of Chapter 79, Revised Statutes of 
Nebraska for 1943. Section 79-2207, R. S. 1943, provides that the 
board of control of any public school, state school, college or univer- 
sity, may establish a vocational school, department or class, in co- 
operation with the State Board of Vocational Education. Under Sec- 
tion 79-2212, any school establishing such school, department, or class, 
with the approval of the Board, shall be entitled to share in the fed- 
eral and state funds available for that purpose. The practice which 
appears to be contemplated by the statute and which, as we are in- 
formed, is actually followed, is for the public schools which maintain 
schools or departments of vocational education to employ and pay the 
instructors and then obtain reimbursement, from the state and federal 
funds made available for that purpose, of the expenses of maintaining 
such vocational school or department. Except in the cases of the State 
University and other state schools and colleges, the instructors are 
employed by the local school board and are paid by the school dis- 
trict. They would not be state officers or state employees as contem- 
plated by Section 84-306 and hence would not be subject to the pro- 
visions of Section 84-306 relating to mileage. 


The rate of mileage paid to instructors hired by the local school 
boards would be a matter of contract between such instructors and 
the school boards. We find no statute regulating the rate of mileage 
which a school district may pay to teachers or instructors employed 
by it. The reimbursement of school districts of amounts spent by 
them for mileage to their instructors is not governed by Section 84- 
306 or by Section 77-2406, and the rate of mileage in such cases may 
be higher than the rate fixed by statute for state officers and em- 
ployees. Under Section 79-2212, the Fremont public school may be 
lawfully reimbursed the actual amount expended in paying mileage 
to its instructors even though the rate paid is higher than that pro- 
vided by statute for state officers and employees. 


June 1, 1949 
COUNTY BOARD—COMMISSIONERS AND SUPERVISORS 


County Board Member es Highway Commissioner; Scope of 
$1500.00 Limitation on Total Expenses of Office 


SUBJECT: County board member as highway commission- 
er; scope of $1500.00 limitation upon total ex- 
penses of the office as expressed in Section 39- 
514, R. S. Supp. 1947. 


REQUESTED BY: Arthur W. Kummer, County Attorney, Columbus, 
Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
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QUESTION: Whether the $1500.00 limitation includes salary 
of stenographer, telephone, stationery and office 
equipment; and whether commissioner-board 
member is prevented from drawing pay for per- 
formance of duties as board member? 


CONCLUSION: The $1500.00 limitation embraces the cost of all 
things which are essential and necessary to the 
performance of the duties, and operation and 
maintenance, of the office of highway commis- 
sioner: the cost of clerical or stenographical ser- 
vices is not within the limitation. The county 
board member who serves as highway commis- 
sioner may draw compensation (1) as a highway 
commissioner, subject to the limitations of Sec- 
tion 39-514, R. S. Supp. 1947, and (2) as a county 
board member, subject to the limitations ex- 
pressed in Section 33-128, R. S. Supp. 1947, for 
each day he performs the respective duties of 
each office. 


ANALYSIS 
The pertinent portion of Section 39-514, R. S. Supp. 1947, reads: 


“* * * if a member of the county board acts as county 
highway commissioner in any such county, his salary shall 
not be more than five dollars per day and the total expenses 
of the highway commissioner’s office including salary, office 
and traveling expenses shall not exceed fifteen hundred dollars 
per year. ***” 


Save for the words “in any such county” this sentence has stood, 
unamended, since it was written into the statute in 1923 (Session 
Laws c. 48, sec. 2, p. 167). It must bear the same construction today 
that the Legislature intended at that time, notwithstanding costs of 
doing business are probably twice what they were, since the Legis- 
lature has not seen fit to change this language although it has amended 
other portions of this statute for other purposes. 


The key words in the sentence are total, office and including. 
The expenses of the office of the highway commissioner, not the 
officer, alone, are what the Legislature intended to limit. The word 
total is all embracing and means the whole sum or aggregate. The 
word including is susceptible of different shades of meaning, depend- 
ing upon the context in which it appears. See 42 C. J. S. 526, and 
cases cited. 


In the sense in which it is used in this sentence the word conno- 
tates an enumeration of the certain specific things which comprise 
the class designated by the general expression “total expenses.” 


The word office used as an adjective to modify the word ex- 
penses in the phrase “including salary, office and traveling expenses”, 
does not embrace the cost of clerical or stenographical services which 
are paid for by a salary or wage. The County Board has authority 
under Sections 23-117 and 23-1111, R. S. 1943, to furnish the highway 
commissioner with necessary clerical or stenographicel assistance. 
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It follows, therefore, that a budget for the office of a highway 
commissioner, who is a county board member, would be $1500.00 to 
cover the officer’s salary together with the cost of all things which 
are essential and necessary to the performance of the duties, and 
operation and maintenance, of the office, plus the cost of the clerical 
or stenographical services allowed by the county board. 


A county board member is entitled to draw compensation for 
each day’s work performed by him in his capacity as a county com- 
missioner or supervisor. Where he is the highway commissioner, 
then he is also entitled to draw compensation for each day’s work 
performed by him in his capacity as highway commissioner. The 
meaning of the statute is clear and certain. There is no restriction 
upon the right to claim compensation for the performance and the 
duties of another office the holding of which is, by the statute itself, 
necessarily found to be compatible therewith. 


June 3, 1949 
GRAIN WAREHOUSES 
Effective Date of License Fees Prescribed by L. B. 430, 1949 Session 


SUBJECT: Public warehouses—license fees—effective date 
of fees prescribed by L. B. 430. 


REQUESTED BY: Nebraska State Railway Commission, State 
House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Bert L. 
Overcash, Assistant Attorney General. 
QUESTION: The Legislature in 1949 by L. B. 430, rewrote 


Section 88-159, R. S. 1943, of the public ware- 
house law together with other amendments 
thereto and provided therein an annual license 
fee of $20.00 instead of the former annual license 
fee of $1.00. No emergency clause was included 
in the new enactment and both the present law 
and L. B. 430 contain the provision that “the 
license shall expire on December 31, next follow- 
ing,”. 

The question is presented as to whether licenses 
outstanding under the present Section 88-159, 
R. S. 1943, which is repealed by said enactment, 
expire with the old law and whether a new li- 
cense must be purchased under the new act 
as soon as the same becomes effective? 


CONCLUSION: No. Annual licenses issued in 1949 prior to the 
effective date of L. B. 430 will remain in effect 
until December 31, 1949. Licenses issued after 
L. B. 430 becomes effective will be governed by 
the rate provided therein. 


ANALYSIS 
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The case of Read Drug & Chemical Co. v. Claypoole, (Maryland) 
166 Atl. 742, has been cited by texts such as 53 C. J. S., p. 494, and 
other authorities, as stating the law as to the construction of statutes 
imposing additional license fees. In that case the court held: 


“Generally, statute imposing additional license tax be- 
coming effective during current tax year will be construed 
as not becoming operative until beginning of succeeding tax 
year, especially when license applicant has paid required fee 
and received license.” 


The reasoning of the court and the general rule are well ex- 
pressed in the following portion of the opinion: 


«« * * There is no question that the Legislature had the 
power to lay an additional occupational tax or license fee 
to take effect during an existing tax year; and, if by apt and 
unequivocal language this intention had been definitely ex- 
pressed, we would have no difficulty in giving effect thereto. 
There is no such definite and unequivocal language employed 
in the act now under consideration. The general rule of con- 
struction is that a legislative act imposing an additional tax 
becoming effective during a current tax year, does not be- 
come operative until the beginning of the next or succeeding 
tax year. Especially ought this to be true when the appli- 
cant has paid the required fees and been issued a license to 
transact business during that tax year, as is the case now 
presented. Such a rule seems to us to be fair and reason- 
able: and, where the legislative language is ambiguous, open 
to two interpretations, one of which would be in accord with 
a fair and reasonable intention, and the other opposed there- 
to, we feel constrained to adopt the former. This view is 
strengthened by the fact that the Legislature did not provide 
for the return to the applicant of the fees already paid, in 
cases where the applicant, by reason of the largely increased 
fee, would decide to discontinue business rather than pay the 
additional fee. Such cases might not be numerous but they 
could and doubtless would frequently occur where the addi- 
tional fee was relatively large or out of proportion to the 
amount originally paid. * * *” 


It has been held that where a statute is passed with an emergency 
clause and the language shows the Legislature “clearly intended” that 
an occupation tax shall be increased on a specific date during the 
current year, such intention prevails and will be given effect. Mann 
v. Gulf States Utilities Co., (Texas) 167 S. W. (2d) 557. 


Our Supreme Court held in Pleuler v. State, 11 Neb. 547, that 
the licensing act involved therein specifically required compliance 
with “this act” on its effective date and accordingly, notwithstanding 
any former licensing act, it was necessary to obtain another license 
under the new act during the current year. The act involved in the 
Pleuler case, however, is not comparable to the language of L. B. 
430 and nothing is contained in the latter which indicates an intention 
to remove this case from the application of the general rule applicable 
in this situation. If the Legislature wanted to increase the fee im- 
mediately it could have easily expressed such intention in unmis- 
takable language. 


a 


The fact that upon the effective date of L. B. 430 the old section 
88-159, R. S. 1943, is repealed is of no consequence in this connection 
since every amendment of an existing statute necessarily involves 
a repeal of the former section. 


July 4, 1949 
CITIES AND VILLAGES 
“Water Bonds” Issued by Second Class Cities and Villages 


SUBJECT: “Water bonds” issued by cities of second class 
and villages; compliance with the conditions ex- 
pressed in Section 17-534, R. S. Supp. 1947. 


REQUESTED BY: Hon. Ray C. Johnson, Auditor of Public Ac- 
counts, State House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General: William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether “water bonds” issued by cities of second 


class and villages may provide for varying ma- 
turity dates, and the whole issue have a matur- 
ity date short of 20 years? 


CONCLUSION: “Water bonds” issued by cities of the second 
class and villages must conform to the require- 
ments of Section 17-534, R. S. Supp. 1947, and 
therefore each bond must bear a maturity date 
which is 20 years from the date of issue, subject 
to the pre-emptive right to pay all or any por- 
tion of the issue on any day which is 5 years 
subsequent to the date of issue. 


ANALYSIS 


The conclusion stated above follows, necessarily and_ rigidly, 
from State, ex rel. City of O’Neill v. Marsh, 121 Neb. 841, 238 N. W. 
760, where it was laid down that “As a municipal corporation has no 
power to issue bonds except by legislative permission, the Legisla- 
ture, in granting permission to a municipality to issue its bonds, may 
impose such conditions as it may choose, and unless the conditions 
are complied with the issue is unauthorized and the bonds are in- 
valid.” In that case the bonds not only were misdescribed but also 
provided for a maturity of 7 years instead of the statutory 20. 


“Water bonds” cannot be issued serially nor bear a maturity date 
short of 20 years. Morgan v. City of Falls City, 103 Neb. 795, 174 
N. W. 421, illustrates that there was a period of time when Section 
17-534, R. S. Supp. 1947, then Section 51-19, R. S. 1913, provided that 
“water bonds’? should become due in “not to exceed 40 years from 
date of issuance.” The phrase “not to exceed”, preceding the stated 
period of years, was stricken from the statute. 


The last sentence of the statute, which reads: 


“They shall become due in 20 years from the date of 
issue, but may be paid any time after five years, * * *” 
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cannot therefore be construed to authorize an issue of bonds having 
maturity dates of less than 20 years. 


June 6, 1949 
GRAIN WAREHOUSES 


Construction of L. B. 431, 1949 Session— 


SUBJECT: 
REQUESTED BY: 
OPINION BY: 


QUESTION: 


CONCLUSION: 


Handling and Storage of Grain 


Public grain warehouses—Construction of Legis- 
lative Bill 431, 


Honorable Walter F. Roberts, Chairman, Ne- 
braska State Railway Commission. 


James H. Anderson, Attorney General; Bert L. 
Overcash, Assistant Attorney General. 


Except for the exemption of warehouse licenses 
under the federal act as provided in Section 88- 
214, R. S. Neb. 1943, may any grain dealer, per- 
son, firm, corporation, or association doing busi- 
ness in Nebraska 


1. Receive grain for storage without a license. 


2. Receive grain for shipment for storage within 
or without the State of Nebraska without a 
license. 


Handle grain without a license. 


4. May a cooperative company or association 
receive grain for storage without a license. 


5. May a -cooperative company or association 
receive grain for shipment for storage within 
or without the State for members and others 
without a license. 


1. No. 
2. No. 


3. Yes, providing the transaction involves an 
outright purchase and sale of grain as dis- 
tinguished from a delivery for storage, pur- 
suant to the rules and regulations of the Ne- 
braska State Railway Commission, 


4. Yes, providing the warehouse is owned and 
operated by the cooperative company or asso- 
ciation and storage is limifed to members 
only as provided in Section 88-202, R. S. 
1943. 


5. Subject to the requirements of conclusion 4 
above the cooperative company or associa- 
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tion may without a license receive grain for 
shipment for storage. However, as_ sug- 
gested in conclusion 4, the entire activity of 
the company or association, including mem- 
bers, is subject to the ficensing and other re- 
quirements of the act if anyone but a mem- 
ber participates. 


ANALYSIS 


The first and second conclusions are plainly required by the lan- 
guage of Section 88-201, R. S. Neb. 1943, as amended by L. B. 431 to 
read in part as follows: 


“Any grain dealer, person, firm, corporation, or associa- 
tion in this state who receives grain for storage or ship- 
ment, or both, may avail himself of the provisions of sections 
88-201 to 88-215, by filing notice of his acceptance thereof with 
the State Railway Commission, and thereby become a public 
warehouseman. Any grain dealer, firm, corporation, or asso- 
ciation who receives grain for storage in his warehouse where 
delivered or who receives grain for shipment to other points 
for storage either in or out of this state must avail himself 
of the provisions of sections 88-201 to 88-215 by securing a 
license from the State Railway Commission and thereby be- 
come a public warehouseman and operate under the provi- 
sions of sections 88-201 to 88-215. Any grain elevator or grain 
warehouse in which grain is held in storage for a period 
longer than ten days shall be construed to be a public ware- 
house within the meaning of said sections. Any grain, which 
has been received at any grain elevator or grain warehouse 
and for which the actual sale price is not fixed within ten 
days after the receipts of the same, is construed to be grain 
held in storage within the meaning of said sections.” 


The third conclusion involves an analysis of certain language in 
Section 88-203 as amended by the same act which reads as follows: 


“Every public warehouseman handling grain shall each 
year file application with the State Railway Commission for 
license to do business under the terms of sections 88-201 to 
88-215.” 


The word “handling” in this quotation cannot in our opinion be 
construed independently to create an activity in itself, subject to 
licensing. Such word must be read with the wording in the same 
sentence and with the language of the prior section, 88-201, above 
quoted, to require licensing of handling grain when that handling is 
in connection with warehouse activities, subject to the act. 


Neither the original grain warehouse act nor L. B. 431 is in- 
tended to apply to transactions constituting an outright purchase and 
sale of grain as distinguished from a delivery for storage. The na- 
ture of each transaction will depend upon the terms thereof in the 
light of the law relating thereto and the rules and regulations of the 
ome applicable thereto pursuant to Section 88-213, R. S. 

eb. 1943. 


The fourth and fifth conclusion involve an interpretation and 
application of the exemption set forth in Section 88-202, R. S. Neb. 
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1943, which is not specifically repealed or amended by L. B. 431, and 
reads as follows: 


“Provided, that any warehouse owned and operated by 
a cooperative company or association which stores grain for 
its own members, and such members only, shall be exempt 
from the provisions of sections 88-201 to 88-215, unless such 
company elects to come under the provisins of said sections.” 


In our opinion this exemption is not effected by L. B. 431 and 
continues in force. It is, however, applicable only to the extent pro- 
vided therein and would constitute an exemption only where each 
and every element specified therein exists. The exemption would 
apply to both receipts for storage within and without the State pro- 
viding the receipt is from only a member and all the activity of the 
company or association, in this regard, is confined to actual members 
and the warehouse used for storage is owned and operated by the 
association. 


June 6, 1949 
TAX LEVY 


Tax Levy for Recreation Programs in First and Second Class 
Cities, Villages and School Districts 


SUBJECT: Tax levy for recreation programs in cities of 
the first and second class, villagés and all school 
disticts. 


REQUESTED BY: Senator Thomas H. Adams, 1527 Sharp Bldg., 
Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether the approval by the voters of a munici- 


pality or school district of a special levy of taxes 
to be used for the purpose of establishing a rec- 
reation fund is sufficient to authorize such levy 
annually thereafter. 


CONCLUSION: The submission to the voters of a proposition to 
levy a special tax for the purpose of establish- 
ing a recreation program must be coupled with a 
plan to dispose of such fund, and therefore the 
question of the period of years such levy will 
run will be determined by the plan submitted at 
the election. 


ANALYSIS 


Chapter 52, page 173, Laws of Nebraska 1947, relating to recrea- 
tion programs in cities of the first and second class, villages and all 
school districts, amended Sections 16-703, 79-2532, 79-2624 and 79- 
2725, R. S. 1943, and Sections 17-704 and 79-212, R. S. Supp. 1945, so 
as to authorize the levy of a special tax to create a recreation fund. 
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Each statute, so amended contains the following provision, com- 
pliance with which is a condition precedent to the exercise of the 
power to make the levy. “No levy shall be made for such purpose 
unless the proposition to make such levy and the plan to dispose of 
such fund be sanctioned by sixty percent or more of the legal voters 
of the city (or village or school district) either by petition, signed by 
them or by sixty percent or more of the votes cast on the proposal 
submitted (on the ballot) at a general municipal election.” 


Thus there must be submitted on the ballot “the proposition to 
make such levy” and “the plan to dispose of such fund”. The ap- 
propriate procedure is similar to that which is followed where a 
county submits to the voters the question of levying a special tax, a 
school district submits to the electors the question of issuing bonds 
for construction of buildings, or a municipality submits a similar prop- 
osition. 


In each instance the electors by one vote, for or against, approve 
or disapprove the plan and the proposition to levy the tax, which 
plan and proposition must be conjoined. 


Ordinarily, as the common case of school district bond elections 
illustrates, a brief statement of the plan or purpose for which the 
money is to be used is coupled with a statement of the number of 
years for which the levy is to be made. The vote is indicated in the 
following manner: 


For said bond issue and said tax levy. 
Against said bond issue and said tax levy. 


Hence, in the matter of recreation programs, the primary step 
by a city council, village board, Board of Education or school board, 
would consist of a resolution which states the plan and proposed levy, 
whether for a specified period of years or annually, and which sets 
forth, briefly, the substance of the matter to be submitted on the 
ballot. The question would be submitted, more or less in the follow- 
ing form: (Statement of plan and proposed levy, period of years, 
ete.). 


For said recreation plan and said tax levy. 
Against said recreation plan and said tax levy. 


It follows, necessarily, that whether the tax levy will be an 
annual one, or one for a period of years, will be determined by the 
resolution of the governing body which submits the question to the 
voters for their approval or rejection. 


June 8, 1949 
ASSISTANCE—COUNTY AND STATE 


Effective Date of Laws (L. B. 4 and 5, 1949 Session) Granting 
Increased Assistance Payments 


SUBJECT: Assistance—Effective date of laws granting in- 
creased payments. 
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REQUESTED BY: Neil C. Vandemoer, Director of Assistance, State 
House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: When may county assistance payments for old 
age and blind assistance be legally increased 
pursuant to the provisions of Legislative Bills 
No. 4 and 5, passed by the 1949 Legislature? 


CONCLUSION: Legislative Bills No. 4 and 5, not having the 
emergency clause, will become effective August 
27, 1949. No increased assistance payments can 
be made prior to that date, but may be made 
at any time thereafter in accordance with regu- 
lations of the Board of Control. 


ANALYSIS 


An act of the Legislature becomes effective three calendar months 
after the adjournment of the session at which it was passed, unless it 
carries the emergency clause. Art. III, Sec. 27, Constitution of Ne- 
braska. Legislative Bills No. 4 and No. 5, not carrying the emer- 
gency clause, do not become effective until August 27, 1949. No in- 
creased assistance payments can be made pursuant to such acts prior 
to August 27, 1949. Following that date increased payments may be 
made at any time in accordance with the administrative regulations 
of the Board of Control. 2 


June 8, 1949 
INHERITANCE TAX 
Property Subject to; Property Held in Joint Tenancy 


SUBJECT: Inheritance Tax—Property subject to—Property 
held in joint tenancy. 


REQUESTED BY: Alfred R. Raun, County Attorney of Thurston 
County, Pender, Nebraska. 


OPINION BL: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTION: Is any part of the value of the property subject to 


state inheritance tax in the following cases, and, if 
so, what part: 


1. Where deceased and his wife held title to farms 
as joint tenants with right of survivorship? 


2. Where deceased owned notes payable to him- 
self “or” to his wife? 


3. Where deceased owned a note payable to him- 
self “and” his wife? 
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. 


4. Where deceased owned government bonds 
payable to himself “or” his wife? 


5. Where deceased had money on deposit in 
bank, subject to his check and also to his 
wife’s check? 


CONCLUSION: The use of the words “or’ and “and” to connect the 
names of two persons in a note or other legal in- 
strument does not establish the nature of the 
tenancy created. The tenancy is determined by 
the intent of the parties as established by the 
facts and circumstances surrounding the trans- 
action and the application thereto of the recog- 
nized rules of law for the determination of the 
various forms of tenancy. Having determined 
the character of the tenancy, an inheritance tax 
should be imposed in accordance with the pro- 
visions of Section 77-2002, R. S. Supp. 1947. 


ANALYSIS 


Section 77-2002, R. S. Supp. 1947, provides: 


“Any interest in property or income therefrom shall be 
subject to tax at the rates prescribed by sections 77-2004 to 77- 
2006, except property exempted by the provisions of sections 
77-2007 and 77-2007.01, if: (1) It shall be transferred by deed, 
grant, sale or gift, in trust, or otherwise, made in contempla- 
tion of the death of the grantor; (2) intended to take effect in 
possession or enjoyment, after his death; (3) by reason of death, 
any person shall become beneficially entitled in possession or 
expectation to any property or income thereof; or (4) held as 
joint tenants by the decedent and any other person in their 
joint names, except such part thereof as may be shown to have 
originally belonged to such other person and never to have 
been received or acquired by the latter from the decedent for 
less than an adequate and full consideration in money or 
money’s worth; Provided, that where such property or any 
part thereof, or part of the consideration with which such 
property was acquired, is shown to have been at any time ac- 
quired by such other person from the decedent for less than 
an adequate and full consideration in money or money’s worth, 
there shall be excepted only such part of the value of such 
property as is proportionate to the consideration furnished by 
such other person, or where any property has been acquired by 
gift, bequest, devise or inheritance by the decedent and any 
other person as joint tenants and their interests are not other- 
wise specified or fixed by law, then to the extent of the value 
of a fractional part to be determined by dividing the value of 
the property by the number of joint tenants.” 


Subsection (4) of Section 77-2002 copies verbatim in the Federal 
law on this subject and presumably our Supreme Court will follow in 
the main the construction placed on this statute by the Federal courts. 


Applying the provisions of Section 77-2002 to the specific cases you 
mention, and considering them in the order in which you present them, 
we would answer your questions as follows: 
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1. If the husband and wife owned a farm in joint tenancy and the 
husband had furnished the entire purchase price or consideration for 
the farm, either directly or indirectly as by furnishing the money to 
his wife who paid it for the farm, the entire value of such farm is sub- 
ject to the state inheritance tax. United States v. Jacobs, 306 U. S. 
363, 59 S. Ct. 551, 83 L. Ed. 783. If, however, the wife actually fur- 
nished her own money or property as a part of the consideration for 
the farm, a share of the value of the farm would be exempt from in- 
heritance tax in the same proportion to the entire value of the farm 
that the wife’s contribution to the purchase price bears to the entire 
purchase price of the farm. If the wife furnished the entire con- 
sideration, no part of the value of the farm is subject to inheritance 
tax. If the farm was acquired by the husband and wife jointly as a 
gift or by inheritance its value should be divided equally between them 
and one-half of the value would be subject to inheritance tax. 


2. Where among the assets there is a promissory note payable to 
the deceased “or” his wife, the first question which must be deter- 
mined is as to the nature of the tenancy created between the deceased 
and his wife—whether a joint tenancy or tenancy in common, or 
whether the note is the sole property of one or the other and made pay- 
able to both merely as a matter of convenience. The fact that the note 
is made payable to deceased “or” his wife is not of vital significance as 
indicating the nature of the tenancy created. The intent of the par- 
ties, as indicated by the facts and circumstances surrounding the 
transaction, is usually regarded as the controlling factor. Ordin- 
arily it will be assumed that the parties did not intend to create a joint 
tenancy unless the intention to create a joint tenancy is clearly mani- 
fested. 48 C. J. S. 917, Sec. 3-d. However, some courts have held 
that where the co-tenants are husband and wife and it appears that 
both have contributed to the consideration, it will be presumed that 
there was an intent to create a joint tenancy. In re Fulk’s Estate, 136 
Ohio State 233, 24 N. E. (2d) 1020; In re Kimball’s Estate, 207 N. Y. S. 
757, 124 Misc. 181. 


If, in the case of the notes you mention, the court determines that 
they were held in joint tenancy by the deceased and his wife, the rule 
for determining the part subject to inheritance tax is that set out in 
Section 77-2002, Subsection (4), R. S. 1947, which is discussed above 
under your question No. 1. 


If it is determined that a tenancy in common was created, or that 
the notes in question belonged solely to one or the other of the parties, 
then that part of these notes, if any, found to be the property of the 
deceased at his death would be subject to inheritance tax. 


3. In the case of the note payable to deceased ‘“‘and” his wife, the 
rule is the same as in those cases where the notes are payable to de- 
ceased “or” his wife. The courts appear to be in agreement that, when 
used as a connective between two names, the words “and” and “or” 
are synonymous . In re Peters, 50 N. Y. S. (2d) 573; Jones v. Waldroup, 
217 N. C. 178, 7 S. E. (2d) 366; Willoughby v. Willoughby, 5 N. H. 244; 
Quimby v. Merritt, 30 Tenn. (11 Humphrey) 439. 


4. The discussion under question No. 2 above applies to liberty 
bonds payable to deceased “or” his wife, the same as to notes so pay- 
able. See, In re Kimball’s Estate, 207 N. Y. S. 757, 124 Misc. 181. 
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5. In the case of bank deposits, subject to check by both husband 
and wife, our Supreme Court has held that the property rights of the 
respective parties are governed by Section 8-167, R. S. 1943, which 
provides: 


“When a deposit in any bank in this state is made in the 
name of two or more persons, deliverable or payable to either 
or to their survivor or survivors, such deposit, or any part 
thereof, or increase thereof, may be delivered or paid to either 
of said persons or to the survivor or survivors in due course 
of business.” 


Our Supreme Court has held that when a deposit is made payable 
to either of two or more persons, either expressly as joint tenants with 
right of survivorship or without those qualifying words, upon the 
death of one of the payees, the deposit is payable to the survivor or 
survivors. Thus, unless the contrary appears from the terms of the 
deposit itself, a deposit payable to either of two or more persons, 
creates a joint tenancy. McConnell v. McCook Nat. Bank, 142 Neb. 
451, 6 N. W. (2d) 599; In re Johnson’s Est., 116 Neb. 686, 218 N. W. 739. 


The rule for determining the part of such bank deposit that is sub- 
ject to inheritance tax is found, therefore, in subsection (4) of Section 
77-2002, R. S. Supp. 1947. 


June 9, 1949 
COUNTY CLERK 
Extra Pay for Services Performed in Assisting County Assessor 


SUBJECT: County Clerks; extra pay for services performed 
in assisting county assessor. 


REQUESTED BY: Ray E. Sabata, County Attorney, Butler County, 
Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 


QUESTION: Can a county clerk receive extra pay for ser- 
vices performed by him in assisting the county 
assessor, after hours, with work in the county 
assessor’s office? 


CONCLUSION: In our opinion the county clerk is not entitled to 
receive extra compensation for help rendered to 
the county assessor, notwithstanding such ser- 
vices are performed after regular working hours. 


ANALYSIS 


In an opinion found in Report of Attorney General for 1947-48 
at page 383, this office reached the conclusion that a county board 
member could not act as an assistant county assessor. A portion of 
this opinion reads as follows: 


“It is the general rule that the same individual may hold 
two public offices only when the duties of one are not incon- 
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sistent with those of the other so as to render them incom- 
patible and when such dual holding is not prohibited by law. 
The Nebraska Supreme Court outlined the test of incom- 
patibility in State v. Wait, 92 Neb. 313, 139 N. W. 159: 


““The test of incompatibility is whether the nature 
and duties of the two offices are such as render it im- 
proper from considerations of public policy for the in- 
cumbent to retain both.’ 


“There are several objections to a county supervisor 
accepting appointment as an assessor’s clerk or assistant: 


“1, The work in assessing property might result in bias 
or prejudice in the individual when, after the assessment 
was complete, he sat with the county board as a Board of 
Equalization to consider protests on assessments. The Su- 
preme Court of Michigan in the case of Attorney General v. 
Oakman, 86 N. W. 151, held that for reasons similar to those 
above, the office of city assessor and that of a member of the 
State Board of Equalization were incompatible and should 
not at one time be held by the same individual. 


* 4% 


“It is therefore our opinion that it would be improper for 
a member of your county board to accept appointment as an 
assistant in the assessor’s office.” 


Section 77-1501, Revised Statutes of Nebraska for 1943, makes 
the county clerk a member of the county board of equalization and 
provides as follows: 


“The county board, the county assessor and the county 
clerk shall constitute the county board of equalization, and 
the county clerk shall be the clerk of said board.” 


In view of this statute and the opinion of this office, above quoted, 
it necessarily follows that the same reasoning would be applicable 
to one holding the office of county clerk and since he cannot qualify 
as an assistant in the assessor’s office he consequently cannot receive 
extra compensation for services performed for the assessor despite 
the fact that such work was done after regular working hours. 


June 11, 1949 
COURTS 


Authority of Juvenile Court to Order Change in Custody of 
Juvenile Delinquent Who Has Reached Age Eighteen 


SUBJECT: Authority of juvenile court to order a change in 
custody of a juvenile delinquent who has reached 
the age of 18 years. 


REQUESTED BY: William W. Griffin, County Attorney, O'Neill, 
Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter 
E. Nolte, Assistant Attorney General. 


—297— 


QUESTION: The question is presented upon the following 
facts: 


A district court sitting as a juvenile 
court in March of 1948 found a 17 year old 
boy to be a delinquent and dependent child, 
that he was growing up in mendicancy and 
crime and that he had violated the criminal 
laws. Actually the child was first appre- 
hended but not prosecuted for commission 
of a felony. The court continued the matter 
for further proceedings and paroled the child 
under certain conditions to .an individual. 
Since such parole the child has reached the 
age of 18 years. Since reaching such age he 
has violated the conditions of the parole and 
has committed several misdemeanors. 


The question is whether the juvenile 
court has lost jurisdiction of the child and 
if not, what power the court has with respect 
to committing the child to state institutions. 
We are further asked whether any particular 
procedure is required. 


CONCLUSION: It is the conclusion of this office that the juven- 
ile court continues its jurisdiction over the de- 
linquent child until he reaches the age of 21 
years and that the court may order a change in 
his custody. It is further the opinion of this 
office that the delinquent child may not be sen- 
tenced to the reformatory for men since he has 
not been convicted of any felony. It is further 
the opinion of this office that the court may com- 
mit the delinquent to a specific institution or to 
the care and custody of the Board of Control. 


ANALYSIS 


We do not believe that the status of this individual as a delin- 
quent child was altered by his becoming 18 years of age during the 
period that he had been placed in the charge of another person in 
your community. Section 43-208, R. S. Supp. 1947, contains the fol- 
lowing provision: 


“When any child under the age of eighteen years shall 
be found to be delinquent, dependent or neglected within the 
meaning of this act, the court may make an order committing 
the child to the (1) care of some suitable institution, (2) care 
of some reputable citizen of good moral character, (3) care 
of some association willing to receive it embracing in its ob- 
jects the purpose of caring for or obtaining homes for depend- 
ent or neglected children, which association shall have been 
accredited as hereinafter provided or (4) care and custody 
of the Board of Control. * * *” 


Section 43-209, R. S. 1943, provides as follows: 


“* * * The jurisdiction of the court shall continue over 
any child brought before the court, or committed under the 
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provisions of this act, and the court shall have power to 
order a change in the custody or care of such child, if at any 
time it is made to appear to the court that it would be for the 
best interests of the child to make such change.” 


It has been specifically held by our court that the juvenile court 
law does not affect or repeal the law respecting industrial schools 
(see Sec. 43-217, R. S. 1943 and Cohen v. Clark, 107 Neb, 849, 187 
N. W. 120). 


Were the juvenile court law a purely criminal law it might be 
said that the strict construction of it would indicate that the juvenile 
court had lost jurisdiction of this child. For in the definition within 
the act a child is defined as being under the age of 18. There does 
appear to be a lack of clear statutory provision regarding that area in 
the age of children between 18 and 21 years. To rule, however, that 
the court loses jurisdiction in the facts here presented would be to 
hold that while a court may commit an individual under 18 to the 
Board of Control or to the Boys’ Training School where he may be 
retained until he is 21, it may not in its wisdom parole him or place 
him on probation for the same period. We call your attention to 
these words of the original title of the Juvenile Court Act: 


“For an act to regulate the treatment and control of 
dependent, neglected and delinquent children.” (Chap. 49, 
Laws 1905.) 


Our court has held that the Juvenile Court Act is not a criminal 
statute but rather a law establishing training schools for the fur- 
nishing of education to and for the protection of children within this 
state. See Laurie v. State, 108 Neb. 239, 188 N. W. 110. It therefore 
should be interpreted liberally to accomplish the purposes expressed 
above. It is our view that the over-all intention of the juvenile court 
law read separate from and read in connection with the laws respect- 
ing the various state institutions was to provide for the authority in 
our courts to assist young men who first stray from the right while 
under the age of 18 and who become delinquent under that age, to 
straighten out their paths, activities and endeavors between the time 
of their first departure until they become 21 years of age. The wish 
underlying the passage and administration of such laws is to avoid 
the need for criminal prosecutions of young people. Broad powers 
of commitment are given the juvenile judge and they call for sound 
exercise of judicial discretion. He may place the youth in an institu- 
tion, in a private home, or in the custody of any individual and the 
law specifically states that any child brought before the court or 
committed under the Act shall remain subject to the jurisdiction of 
the court. This provision (Sec. 43-209) does not delineate between 
those committed to private homes or paroled to specific individuals 
and it is our opinion that a delinquent child first brought before a 
court at an age of less than 18 years and determined by the court to 
be a delinquent child, remains such until he is 21 years of age and 
that the court may, in its discretion, commit him either to a specific 
institution such as the Boys’ Training School, or to the care and 
custody of the Board of Control, State of Nebraska. 


We see no provision for the placing of this boy in the State Re- 
formatory for the reason that he has not been convicted of or pleaded 
guilty to any felony. See Sec. 83-455, R. S. 1943. 
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We know of no specific statutory procedure required to be fol- 
lowed in this type of matter. Similar to the handling of parole of- 
fenders before the district court as provided in Sec. 23-2219, R. S. 
1943, it would seem proper to have the offender brought before the 
court and have a hearing regarding the manner in which the terms 
of his commitment or parole have been violated and allow the court 
to determine whether a change of custody should be ordered. 


We advise that the jurisdiction of the juvenile court upon such 
a boy is not exclusive and that if it is desired to do so he may be 
prosecuted in the same manner as an adult for the misdemeanors or 
for the felony which your letter indicated to have been committed 
regardless of the jurisdiction of the juvenile court as above described. 
See State v. McCoy, 145 Neb. 750, 18 N. W. (2d) 101. 


June 20, 1949 
COUNTIES 


Contracting for Supplies and Equipment—Publication of 
Notice for Bids 


SUBJECT: Counties: Contracting for supplies, road machin- 
ery, equipment and gravel; and solicitation of 
bids by publication of notice therefor. 


REQUESTED BY: W. L. Brennan, County Attorney, Butte, Ne- 


braska. 
OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether solicitation of bids by publication of 


notice is required before a county having a popu- 
lation of 10,000 or less may lawfully contract 
for supplies, road machinery, equipment and 
gravel? 


CONCLUSION: Except as Sections 23-324.01 to 23-324.07, R. S. 
1943, make special provision for counties having 
a population of more than 200,000 inhabitants, 
the following conclusions govern: 

All statutes relating to contracting by counties 
apply to all counties alike, regardless of number 
of inhabitants, except Sections 39-327 to 39- 
342, R. S. 1943, relating to special improvements 
by special assessments. All counties must pub- 
lish notice calling for bids where gravel is to 
be purchased. In accordance with Section 39- 
205, R. S. 1943, where the county proposes to lay 
down gravel using its own employees and equip- 
ment; or in accordance with Sections 39-1005, 
R. S. Supp. 1947 and 39-817, R. S. 1943, where 
the county proposes to employ independent con- 
tractors. There are no statutory provisions re- 
quiring publication of notice and solicitation of 
bids before purchasing road machinery and Sec- 
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tions 23-321, 323 and 324, R. S. 1943, do not re- 
quire publication of notice for bids before pur- 
chasing books, blanks and stationery. “Sup- 
plies” and “materials”, unless related to roads 
and bridges in which case contracts therefor are 
governed generally by the provisions of Article 
8 of Chapter 39 respecting publication of notice 
and bids, and not otherwise required by any 
statute to be purchased subject to notice and 
calling for bids. 


ANALYSIS 


Our opinion of April 21, 1949 to you is consistent with our opinion 
of October 18, 1947 to the county attorney of Dixon County, but is 
inconsistent with our opinion to you of January 28, 1947, insofar as 
the latter opinion held Section 23-324.05, R. S. 1943, to be applicable 
to your county. To that extent, the latter opinion is overruled. 


Examination of various statutory provisions relating to the ex- 
penditure by counties of public funds for the purchase of articles and 
things which are necessary for the proper discharge of public duties 
discloses that the Legislature has not, save in cases of counties having 
a population of 200,000 or more inhabitants, enacted any general 
statute which provides that there must be publication of a notice and 
a call for bids in every instance where a county makes a purchase 
or contracts to spend money in any certain amount. 


L. B. 59 of the 1949 session of the Legislature was intended, appar- 
ently, to serve this purpose but that bill was killed in committee. 


Sections 23-322 and 23-324.01 to 23-324.07, R. S. 1943, apply only 
to that class of counties having a population of 200,000 or more in- 
habitants. Cf. Report of Attorney General 1947-1948, page 320. Sec- 
tion 23-116.01, R. S. 1943, requires the appointment of a purchasing 
agent and the other cited sections provide for solicitation of bids by 
published notice in certain circumstances in such class of counties 
and Douglas County is at present the sole county in that class. 


Sections 39-327 to 39-342, R. S. 1943, including Section 39-337, 
R. S. Supp. 1947, are a special case applying to all counties having a 
population of not more than 40,000 inhabitants, but these sections 
relate only to special road improvements which are to be financed by 
special assessments and bond issues rather than by general tax levies. 

Apart, therefore, from the foregoing exceptions, it is clear that 
all other pertinent statutory provisions which relate to the calling 
for bids and the giving of notice before making a purchase or con- 
tracting to spend money in certain stated amounts apply to all 
counties regardless of the number of inhabitants. 


Where no special statute exists, relating to a specific subject 
matter of purchases or contracts to purchase, then a county board is 
free to exercise its discretion in determining whether to solicit bids 
by publication of notice. 


Where gravel is to be purchased, or other improvements are to 
be made on roads and highways, Section 39-205, R. S. 1943, governs, 
save in those instances where the county board elects to employ in- 
dependent contractors to accomplish road improvements and the fund 
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out of which purchases are to be paid for derives from taxes levied 
or money received from the state under the provisions of Sections 39- 
1001 to 39-1009, R. S. Supp. 1947, otherwise known as the “Rural Mail 
Route Act.” In such instances, under that Act, Section 39-1005 re- 
quires that solicitation of bids and publication of notice is to be gov- 
erned, as to the manner of advertising, by Section 39-817, R. S. 1943. 


Where the county board employs its own county forces to do 
such rural mail route work it is still bound, if it purchases gravel and 
culverts other than under an annual contract, to comply with Sec- 
tion 39-205. If it purchases gravel, culverts, and bridge materials 
and supplies under an annual contract, then it must comply with the 
various provisions of Article 8 of Chapter 39, R. S. 19438, respecting 
solicitation of bids and publication of notice. 


Supplies and materials and equipment are meaningless words un- 
less related to some more general subject matter such as roads, 
bridges, highways, offices, etc. 


Motor vehicles, road machinery, snow plows and mechanical de- 
vices and equipment are only means to be used in accomplishing 
road maintenance and improvements, and since they are not within 
the meaning of the foregoing statutes, and are not covered by any 
special statute (Sections 39-245 to 39-248, R. S. 1943, relating to the 
purchase of machinery, were repealed in 1947), the county board may 
exercise discretion in determining whether to solicit bids by publica- 
tion of notice, which is the established practice in various counties. 


Supplies, books, stationery, materials and equipment for the 
operation of the various county offices are covered by Sections 23- 
321, 23-323, and 23-324, R. S. 1943. These sections do not require 
publication of notice for solicitation of bids, since Section 23-322, 
R. S. 1943, was so far amended as to apply only to counties having 2 
population of 200,000 or more inhabitants. These sections contem- 
plate the submission of bids, either unsolicited or as a matter of 
right under the statute, by those sellers who are willing to risk bind- 
ing themselves to a contract to supply what the board may order at 
a fixed contract price. 


June 21, 1949 
FIRE PROTECTION DISTRICTS (RURAL) 


Purchase or Construction of Fire Barn to House Fire Equipment 
Used Jointly by Village and Rural Fire District 


SUBJECT: Propriety of village furnishing fire barn for fire 
equipment used jointly by village and rural fire 
protection district. 


REQUESTED BY: Lloyd L. Pospishil, County Attorney, Schuyle:, 
Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter 
E. Nolte, Assistant Attorney General. 


QUESTION: May a village legally purchase or construct a 
fire station to house fire equipment purchased 
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with funds acquired through a contract for fur- 
nishing fire protection within the confines of a 
rural fire district? 


CONCLUSION: The village may purchase or construct a fire 
barn to house fire equipment whether purchased, 
or leased and may pay for the same with village 
funds acquired through taxation or by the issu- 
ance of internal improvement bonds. 


ANALYSIS 


The facts upon which this question is presented are that a village 
has been furnishing fire protection under a contract with a rural fire 
district whereby the district assigns to the village the proceeds of its 
annual levy. When a sufficient fund is accumulated a fire truck will 
be purchased. It is desired to have by that time (approximately two 
years) a suitable fire barn to house the new truck. 


In an opinion of this office dated May 28, 1948, a copy of which 
is enclosed herewith, it was held that the purchase or construction 
of a fire barn would be a proper expenditure under Section 17-718, 
R. S. Supp. 1947,.and we feel that section authorizes expenditure for 
the maintenance and benefit of the Village Volunteer Fire Depart- 
ment. We further feel that Section 10-409, R. S. 1947 Supp., provides 
for a method whereby bonds may be issued for the construction of 
this building as an internal improvement if sufficient funds are not 
available in the general village funds. That section does not specifi- 
cally list fire barns as an internal improvement but if bonds were 
voted by the people we feel that a fire house would be an internal 
improvement “such as” those enumerated. 


June 21, 1949 
COUNTY TREASURER 


Procedure for Distribution of a Fund Accumulated From Partial 
Payments on Distress Warranis 


SUBJECT: Distress Warrants; disposition of fund arising 
from partial payments on distress warrants. 


REQUESTED BY: C. M. Miller, County Attorney, Garden County, 


Nebraska. 
OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer,, Special Assistant Attorney General. 
QUESTION: What is the procedure for the county treasurer 


to follow in distributing a fund which accumu- 
lated from partial payments on distress war- 
rants? 


CONCLUSION: The fund should be applied toward the payment 
of delinquent taxes of those taxpayers against 
whom distress warrants were issued and partial 
payments made thereon. In the event that the 
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taxpayer has since died, moved away or hls 
present whereabouts are unknown, the names 
of the said taxpayers should also be stricken 
from the tax list, in accordance with Section 
77-1738, R. S. Supp. 1947. 


ANALYSIS 


Section 77-1718, R. S. Supp. 1947, contains the following provi- 
sion: 

“On or before October 1 of each year, the county treas- 
urer must issue and deliver to the sheriff of his county, dis- 
tress warrants against all persons having delinquent personal 
tax for that year (1) unless such a person shall have paid 
such delinquent personal taxes in full, on or before July 1, 
with interest at the rate of seven per cent per annum or 
(2) unless such person shall, on or before July 1, file with the 
treasurer an affidavit that he is unable by reason of poverty 
to pay any such tax. * * *” 


Section 77-1719.03, R. S. Supp. 1947, provides: 


“In any case where any distress warrant includes taxes 
for two years or more, the sheriff may, in his discretion, 
accept partial payment and shall pay the same, as received, 
to the county treasurer, who shall accept the same and re- 
ceipt the sheriff therefor, but no tax receipt shall be issued 
to the taxpayer until full payment of taxes for one year 
shall have been made. Notwithstanding any partial pay- 
ment, the sheriff shall make levy and return thereof, on said 
distress warrant, as required by law.” 


At that time that a partial payment was made upon the distress 
warrant, it has been the opinion of this office that the same, upon 
receipt thereof by the county treasurer, should have been applied 
against the delinquent personal tax due at that time. See Report of 
Attorney General for 1945-1946 at pages 459 and 460. 


Assuming that the amount so collected had been applied to the 
delinquent tax, the treasurer would the following year on or before 
October 1, include all delinquent personal taxes of such person for 
every year in which they are delinquent regardless of whether a pre- 
vious distress warrant had been returned only partially satisfied. Re- 
port of Attorney General for 1945-46, page 459. 


It appears from your letter that the procedure above set out was 
not followed. It is therefore the conclusion of this office that the 
county treasurer must at this time go back to the time when this 
fund was created; ascertain the delinquent tax of each taxpayer 
against whom a distress warrant was issued: determine the amount 
of the partial payments thereon, and apply it against the delinquent 
personal taxes of each taxpayer for each year for the past fifteen 
years. This should dispose of the entire fund now on hand. 


If the taxpayer has since died, moved away or his whereabouts 
are unknown his name should be stricken from the tax list within 
the time specified in Sec. 77-1738, R. S. Supp. 1947, as concluded by 
this office in an opinion found in Report of Attorney General for 
1947-1948 at page 197. 
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June 21, 1949 


ASSISTANCE 
What Constitutes Legal Settlement of a Pauper 

SUBJECT: Assistance; Legal settlement of pauper. 
REQUESTED BY: W. H. Line, County Attorney, Sherman County, 

Nebraska. 
OPINION BY: James H. Anderson, Attorney General; Jane E. 

Moyer, Special Assistant Attorney General. 
QUESTION: What constitutes a “legal settlement” under Sec- 

tion 68-115, Revised Statutes of 1943. 
CONCLUSION: An individual who resides continuously for over 


one year in a county in Nebraska acquires a 
“legal settlement” in that county despite the fact 
that the same individual subsequently moves and 
resides in two other Nebraska counties for periods 
of less than one year in each of said counties. 


ANALYSIS 


The pertinent section to be interpreted in this instance is Section 
68-115, Revised Statutes of Nebraska for 1943 which provides in part 
as follows: 


“s * ® Every person, except those hereinafter mentioned, 
who has resided one year continuously in any county, shail 
be deemed to have a legal settlement therein; * * *” 


In the particular set of facts which you have related the pauper 
resided in Brown County for one year; subsequently moved to and 
resided in Holt County for six months and still later resided in Sher- 
man County for a period of eight months before he became charge- 
able as a poor person. 


In an opinion written by this office on March 2, 1940, Report of 
Attorney General for 1939 to 1942 at page 56, under similar circum- 
stances, it was concluded that the “legal settlement” of the pauper 
was in the county in which he had resided at least one full year, not- 
withstanding the fact that he thereafter had lived eleven months in 
another county. 


In view of the opinion just cited, it is our conclusion that the 
“legal settlement” of the individual with which you are concerned is 
in Brown County, Nebraska. 


June 23, 1949 
TAX EXEMPTION 


Exemption of Real Estate Devised to Board of Regents in 
Trust for Specified Uses 
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SUBJECT: 


REQUESTED BY: 


OPINION BY: 


QUESTION: 


CONCLUSION: 


Tax exemption of real estate devised to the Board 
of Regents of the University of Nebraska, in trust 
for specified uses. 


Frederick H. Wagener, County Attorney, Lin- 
coln, Nebraska. 


James H .Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 


Where real estate, devised to the Board of Re- 
gents of the University of Nebraska under a tes- 
tamentary trust for specified uses, was not ac- 
corded tax exemption, continued to be assessed 
annually and, taxes having become delinquent, 
county treasurer issued tax sale certificates to a 
buyer who now files a claim against the county 
to recover the money so laid out by him under 
the provisions of Section 77-1847, R. S. 1943, 
should the county board allow the claim or re- 
ject it, leaving to the claimant the remedy pro- 
vided by Section 77-1859, R. S. 1943, first to obtain 
a determination by a court of competent juris- 
diction that the taxes were void? 


The county board should reject the claim, and 
leave the claimant to his remedy indicated by 
Section 77-1859, R. S. 1943. The Board of Re- 
gents is a governmental agency, expressly sub- 
jected by the constitution to the will of the Legis- 
lature which by statute has empowered the Board 
to hold title to real estate and to accept gifts of 
property subject to certain limitations prescribed 
by a donor or testator. Where the Board of Re- 
gents accepts, as trustee, title to real estate 
which it cannot sell, lease or encumber and the 
income from which is subject to the use, and is 
partly for the benefit, of private persons the 
Board of Regents does not have the equitable, 
beneficial ownership which is necessary to sup- 
port an exemption from an assessment and taxa- 
tion within the meaning of the constitution un- 
less a court of competent jurisdiction so holds. 


ANALYSIS 


The ninth clause of the Last Will and Testament of Cora E. Rogers 
devises to the Board of Regents University of Nebraska, in trust, a one- 
half section of land in Lancaster County, Nebraska, to be operated 
as an experimental farm for the promotion of agriculture and the bene- 
fit of students at the College of Agriculture, and provides for the pay- 
ment out of the income therefrom of two scholarships, annually, of not 
less than Five Hundred Dollars, without right or power in the Board 
to sell, lease or encumber the real estate, and upon default of the ob- 
servance of the conditions then the property is devised to certain 
named heirs of the testatrix. 


Section 10 of Article VII of the Constitution provides, in part: 
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“The general government of the University of Nebraska 
shall, under the direction of the Legislature, be vested in a 
board of six regents to be styled The Board of Regents of the 
University of Nebraska. * * *” 


Hence, “The Board of Regents is but a mere governmental agency 
expressly subjected by the constitution to the will of the Legislature 
to work out its projects for higher education.” State v. Whitmore, 85 
Neb. 566, 123 N. W. 1051. 


Section 85-105, R. S. 1943, provides, in part: 


“* * * Tt shall constitute a body corporate, to be known 
as ‘The Board of Regents of the University of Nebraska,’ and 
as such may sue and be sued and make and use a common 
seal and alter the same at pleasure. It may acquire real and 
personal property for the use of the university, and may dis- 
pose of the same whenever the university can be benefited 
thereby; * * *” 


In Regents v. McConnell, 5 Neb. 423, the court held “Its whole 
interest and franchises are the exclusive property and domain of the 
government itself, and, therefore, it is in the strictest sense a public 
corporation. And such ‘public corporations are but part of the ma- 
chinery employed in carrying on the affairs of state’. Therefore, the 
property of the University, or of its Board of Regents, is the property 
of the state, subject to the legislative will save as that will is subject 
to the will of the people, expressed in constitutional limitations. 


The Constitution, Section 2 of Article VII, provides: 


“All lands, money or other property granted, or be- 
queathed, or in any manner conveyed to this state for educa- 
tional purposes, shall be used and expended in accordance 
with the terms of such grant, bequest or conveyance.” 


Section 85-132, R. S. 1943, provides: 


“The Board of Regents of the State University may accept 
gifts and bequests of property subject to a reservation of the 
income for a stated period or for the life of the donor or the 
life or lives of other persons designated * * *.” 


A conveyance or devise of real estate to the Board of Regents, in 
trust, is in legal effect a conveyance or devise to the state, in trust. 
Insofar as there may be an apparent or real conflict between the pro- 
visions of the foregoing statute and the foregoing constitutional pro- 
vision such conflict and any statutory limitations upon the power of 
private persons to convey or to devise property in trust to the Board 
of Regents, eo nomine, the state, for educational purposes and specified 
uses, is to be resolved by a very broad and liberal interpretation of 
the statute. Hence, we conclude that the devise by Rogers to the 
Board of Regents not only was valid, and could be accepted by the 
Board of Regents, but also that the Board of Regents took no greater 
estate than was devised to it, in the light of the foregoing provision 
of the constitution. 


Section 2 of Article VIII of the Constitution provides, in part: 


“The property of the state and its governmental subdivi- 
sions shall be exempt from taxation. The Legislature by gen- 
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eral law may exempt property owned by and used exclusively 
for agricultural and horticultural societies, and property owned 
and used exclusively for educational, religious, charitable or 
cemetery purposes when such property is not owned or used 
for financial gain or profit to either the owner or user. * * *” 


Section 77-202, R. S. 1943, embodies the foregoing provision. It is 
settled by Platte Valley Public Power and Irrigation District v. County 
of Lincoln, 144 Neb. 584, 14 N. W. (2d) 202, and City of Omaha v. Doug- 
las County, 96 Neb. 865, 148 N. W. 938, that rightful ownership of 
property by the state is all that is required or necessary to extend to 
such property complete exemption from assessment and taxation. 
Hence, in the case of the state, ownership of property, not its use, is 
the sole basis of tax exemption. 


Central Union Conference Ass’n. v. Lancaster County, 109 Neb. 
106, 189 N. W. 982, decided in 1922, involved the question of tax ex- 
emption of farm lands and dairy property belonging to a church 
owned college, but that case did not, so far as appears from the opin- 
ion, involve a conveyance of the property in trust, and the test of ex- 
emption necessarily was the “use” rather than the “ownership” of the 
property. 


It does not appear, therefore, that the Supreme Court of Nebraska 
has ruled on the precise question presented in this instance—an asser- 
tion of exemption from assessment and taxation of property held by 
the state or a governmental subdivision in trust for specified uses 
which ‘til not wholly public but are for the benefit of private persons 
as well. 


The general principles pertaining to tax exemption in such cases 
are stated in Cooley on Taxation, 4th Ed. Vol. 2, Section 629, page 1324, 
and the cases are annotated in 3 A. L. R. 1439, 101 A. L. R. 787, and 
129 A. L. R. 480. The cases there considered lay it down that under 
state constitutions and statutes exempting from taxation property 
belonging to a state or governmental subdivision an ownership which 
does not comprise all the legal and equitable interests in the land is 
insufficient for an exemption; that ownership as a trustee is not the 
ownership necessary for an exemption where the real, beneficial own- 
ership is not in the state or governmental subdivision. 


It is necessary to note that while certain courts apply the “use” 
test rather than the “ownership” test, due to constitutional or statutory 
provisions which are at variance with the Nebraska provisions, still, 
basically, the question of exemption where the state or a governmental 
subdivision takes title as trustee under a testamentary trust turns on 
the answer to the question whether the state or the governmenal sub- 
division is the equitable, beneficial owner of the trust res. Stoneman 
v. Boston, 263 Mass. 255, 160 N. E. 788; St. Louis v. Wenneker, 145 Mo. 
230, 47 S. W. 105; Comstock v. Boyle, 144 Wis. 180, 128 N. W. 870, and 
State v. Underwood, 54 Wyo. 1, 86 P. (2d) 701. 


In Fontenelle Forest Ass’n. v. Sarpy County, 118 Neb. 725, 226 
N. W. 327, the court, in sustaining tax exemption of real estate held in 
trust “for the education of the public” by a corporation expressly 
created by the Legislature for that purpose, applies the doctrine of tax 
exemption by implication, cf. Droll v. Furnas County, 108 Neb. 85, 187 
N. W. 876, after demonstrating that the land was not used by anyone 
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for profit or gain, and then goes on to quote from 37 Cyc. 872 as follows, 
in part: 


“The public property which is thus exempt includes all 
property which in fact and equitably belongs wholly to the 
state, no matter upon what basis its title rests, and no matter 
in what person or body the legal title may temporarily be 
lodged; and these rules apply not only to land but also to per- 
sonal property of all descriptions, including corporate stock, 
banks, railroads, and other institutions wholly owned and con- 
trolled by the state; but it is only such property as may prop- 
erly be said to belong to the state that is exempt, and it is not 
sufficient that the state may have some indirect or expectant 
interest therein.” 


The doctrine of the Fontenelle Forest Ass’n. case is not in con- 
flict with the principles stated by Cooley and the cases above cited, and 
appears to be a doctrine which might be sufficient to support a denial 
of the tax exemption of the property devised by Rogers to the Board 
of Regents for the reason that the benefits required by the testatrix to 
be attained under the trust, observance of which is essential to avoid 
defeasance and forfeiture, necessarily entail a use of the land for profit 
and gain. The “use” to which the land is put would be utterly imma- 
terial if the real, beneficial ownership is in the Board of Regents. 


A case which is almost squarely in point is The People v. Univer- 
sity of Illinois, 328 Ill. 377, 159 N. E. 811. In this case farm land was 
conveyed in trust to the University of Illinois, the income therefrom 
to constitute a fund from which loans could be made to students. A 
claim of tax exemption was asserted by the university on the ground 
that the property of the university was the property of the state and 
therefore exempt under the Illinois Constitution. The court acknowl- 
edged that property owned by the university was the property of the 
state but held that since the state did not have the right to sell the 
real estate and did not have the full equitable, beneficial ownership 
of the real estate it was not property which the state owned and there- 
fore was not within the exemption clause of the constitution. 


The Illinois court pointed out that property held in trust by the 
state does not belong to the state if the ownership is not exclusive and 
free from any kind of legal or equitable interest in anyone else. “If 
the state holds property as trustee, not for the public but for the bene- 
fit of specified private persons, such property cannot be said to belong 
to the state so as to exempt it from taxation.” In that case the State of 
Illinois could not sell the land, save upon obtaining an order of court 
and then only in certain circumstances; here, the State cannot sell the 
real estate under any circumstances. There, a certain class of specified 
private persons, students, were the only ones to receive a beneficial 
interest, by way of loans from the income derived from the land; here, 
two students, annually, must receive outright gifts of scholarships 
aggregating not less than One Thousand Dollars, which is a primary 
charge against the income derived from the land; further, default in 
the observance of the trust in this case entails a forfeiture of the in- 
terest of the Board of Regents and certain named heirs of the testatrix 
take title to the real estate in that event. 


Subsequently, in People, ex rel. Lloyd v. University of Illinois, 
357 Ill. 369, 192 N. E. 243, where the university sought to exempt the 
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same lands from taxation on every conceivable ground—charitable, 
religious and educational—as well as the ground originally relied upon 
in the earlier decision, and had obtained an amendment of the ex- 
emption statute so as to accomplish a legislative declaration that the 
property was owned by the state, the court held that “It is for the 
courts, not for the Legislature, to determine whether particular prop- 
erty belongs to the state and is therefore exempt from taxation.” 
Having thus disposed of the “ownership” ground, the court then went 
on to dispose of the various contentions that the property was exempt 
by application of the “use” test, and said: 


“The mere fact that property is owned by a school and is 
not leased or otherwise used with a view to profit is not suffi- 
cient to exempt it from taxation unless it is used exclusively 
for school purposes, the use to which the property is ex- 
clusively put being the determining factor and not how a 
part or all of the net income therefrom is used.” 


In Central Union Conference Ass’n. v. Lancaster County, supra, 
the Nebraska Supreme Court did take into account how all of the net 
income was used, but it was careful to add “Outside of school pur- 
poses no one receives any pecuniary profit from the use to which the 
farm and dairy property is put.” In the Illinois case, the court pointed 
out: “If the farms were not operated ‘for profit’, as that term is gen- 
erally understood, there would be nothing with which to create a 
student loan fund.” So, here, if the Rogers’ farm is not operated for 
profit, as that term is generally understood, there would be nothing 
with which to create a student scholarship fund out of which not less 
than One Thousand Dollars is to be paid annually. 


It is true that the constitutional provisions, relating to tax ex- 
emption, of Nebraska and Illinois are no longer the same, since the 
1920 amendment of the Nebraska Constitution, but making allowances 
for the present differences the question of exemption appears to be 
approached by both courts in the same manner. 


Both courts apply the “ownership” test in respect of property 
owned by the state and its governmental subdivision, and apply the 
“use” test in those instances where property is owned and used for 
religious, educational or charitable purposes, when such property is 
not owned or used for financial gain or profit to either the owner or 
the user. In view of the fact that the property devised to the Board 
of Regents in this instance must be operated for profit in order to 
create a student scholarship fund, it would appear, in the absence of 
any evidence to the contrary, that the primary or dominant use of the 
land would be for profit and that its use for other purposes by the 
Board of Regents would be an incidental use, and therefore that the 
land would not be exempt within the meaning of Ancient and Ac- 
cepted Scottish Rite v. Board of County Commissioners, 122 Neb. 586, 
241 N. W. 93. 


We cannot say that the Supreme Court of Nebraska would not 
concur, either in part or in whole, in the reasoning of the Illinois 
court. The question presented by this case appears to be one which 
should be decided by a court of competent jurisdiction. Hence, we 
think it proper that the county board reject the claim until the ques- 
tion of tax exemption has been decided. A private citizen who has 
assumed a risk by investing his money in tax sale certificates is not 
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thereby prejudiced. See Speidell v. Scotts Bluff County, 125 Neb. 
431, 250 N. W. 555, and Farm Investment Co. v. Scotts Bluff County, 
125 Neb. 582, 251 N. W. 115. 


We do not reach an opinion at this time on the other questions 
raised by you in view of the present disposition of this inquiry. 


June 24, 1949 
ELECTIONS 


Bond Election, School District, Submission of Two Petitions 
for Bond Issues 


SUBJECT: Procedure for school bond election when two 
properly prepared petitions for bond issues are 
presented. 


REQUESTED BY: F. B. Decker, Director of Administration, Depart- 
ment of Public Instruction, State Capitol Building, 
Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 
QUESTION: Should a consolidated district (Article XIV) school 


board which has been presented with two peti- 
tions, each signed by an adequate number of 
petitioners, call an election on each proposal? 


CONCLUSION: Both of the petitions submitted with this inquiry 
are regular in form and each requires the Board 
to submit the issue therein set forth to the voters 
of the district at an election called for such pur- 
pose. 


ANALYSIS 


Two groups of petitioners have prepared and presented petitions 
to the consolidated school district number 103, Nehawka, Nebraska. 
One petition suggests that a vote be taken for or against the issuing of 
$150,000.00 school bonds to purchase a site, build a school house and 
furnish the same. The other petition contains a preamble which in- 
dicates that the signers feel that arrangements for high school educa- 
tion of children in the district should be made with other high school 
districts and the petition itself suggests that a vote be taken for or 
against issuing bonds to purchase a site for and to build an eight grade 
elementary school house and to furnish the same. Our examination 
of the petitions indicates that each conforms to the requirements cf 
Section 10-703, R. S. 1943, and is sufficient to require the district board 
to submit the issue. We see nothing in the statutes which precludes 
the submission of both of these issues at the same election provided that 
adequate notice respecting the questions to be voted upon is given. 


It is, therefore, our opinion that the school board in the case which 
you describe should submit both proposals to the voters of the district. 
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June 27, 1949 
FIREWORKS 
Jurisdiction Over Sale of Fireworks 
SUBJECT: Jurisdiction over the sale of fireworks. 


REQUESTED BY: George D. McArthur, County Attorney, Adams 
County, Hastings, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; C. S. 
Beck, Deputy Attorney General. 


QUESTION: What law governs the sale of fireworks in an un- 
incorporated village? 
CONCLUSION: The state law governs and controls over all areas 


in this state, insofar as the sale of fireworks is 
concerned, except within the corporate limits 
of cities and villages. 


ANALYSIS 


You state that a contention is made that the word “corporate” as 
used in the statute quoted below could only refer to incorporated 
villages and that the sale of fireworks could be made within the limits 
of an unincorporated village. 


Section 28-1003.01, R. R. S. 1943, provides in part as follows: 


“Tt shall be unlawful for any person, firm or corporation 
to sell any fireworks at retail outside of the corporate limits 
of any city or village * * *.” 


By the provisions of Section 17-201, R. S. 1943, a majority of the 
taxable inhabitants containing at least one hundred actual residents, 
may file a petition with the county board setting forth the metes and 
bounds of the territory to be incorporated, the name of the village, 
ete. If the county board is satisfied that the petition conforms to the 
statutory requirements it shall declare the village incorporated and 
enter an order to that effect. “Thereafter the said village shall be 
governed by the provisions of law applicable to the government of 
villages”. 


We find no provisions in law as to unincorporated villages, such 
have no power of taxation or self government hence are governed en- 
tirely by state laws and for the purposes of the above prohibitory 
statute an unincorporated village would be “outside the corporate 
limits of any city or village”. 


June 28, 1949 
COUNTY SHERIFF 


Expenses Incurred by Sheriff in Executing Writ of Restitution 
are Taxable as Costs 


SUBJECT: Costs; expense incurred by sheriff in executing 
writ of restitution as costs. 
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REQUESTED BY: Clifford H. Phillips, County Attorney, Webster 
County, Red Cloud, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 


QUESTION: Can expenses incurred by a sheriff in executing a 
writ of restitution in a forcible entry and de- 
tainer action be taxed as costs in the action. 


CONCLUSION: Expenses relating to the care, custody and re- 
moval of personal property from the premises 
under an execution of a writ of restitution in a 
forcible entry and detainer action are taxable 
costs for which the sheriff may be reimbursed. 


ANALYSIS 


Section 27-1413, Revised Statutes of Nebraska for 1943, sets forth 
the form to be used for a writ of execution. A portion of said section 
reads as follows: 


“# * * You therefore are hereby commanded to cause 
the defendant to be forthwith removed from said premises, 
and the said plaintiff to have restitution of the same; also 
that you levy of the goods and chattels of said defendant, 
and make the costs aforesaid, and all accruing costs; and of 
this writ make legal service and due return. * * *” 


Section 27-1414, Revised Statutes of Nebraska for 1943, provides 
in part: 

“* * * and if the premises have been restored to the plain- 
tiff, he shall immediately place the defendant in the posses- 
sion thereof, and return the writ, with his proceedings and 

costs taxed thereon.” 


The question then arises as to whether or not the expenses in- 
curred by the sheriff in executing the writ of restitution can be classi- 
fied as costs. The matter of costs rests within the discretion of the 
trial court in accordance with Section 27-1409, Revised Statutes of 
Nebraska for 1943, wherein it is provided: 


«* * * Tf he finds that the complaint is true in part, he 
shall render a judgment for the restitution of such part 
only; and the costs shall be taxed as the justice shall deem 
just and equitable.” 


The Montana Supreme Court ruled, under a statute similar to 
the Nebraska law, that such expenses should constitute costs and held 
in First Nat. Bank v. Boyce, 15 Mont. 162, 38 P. 829, that: 


“The remaining point is whether a sheriff’s expenditures, 
such as rent bills, keeper’s fees, gas bills, water rents, fuel 
bills, and such other disbursements as are often necessarily 
made in levying attachment writs, are the officers legal costs. 
* * * The general practice of our courts has been for sheriffs 
to tax, as part of their costs, their disbursements in levying 
attachments upon personal property and safely keeping the 
same. * * * All these duties properly belong to the sheriff, 
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and in their performance his necessary disbursements become 
legally taxable costs, for which he is entitled to be reim- 
bursed.” 


In an analogous situation the Nebraska Court in passing on the 
same question with respect to attachment proceedings ruled in William 
Deering & Co. v. John A. Wisherd, 46 Neb. 720, that: 


«* * * Tt is the duty of an officer who seizes personal 
property under an execution * * * to take such property into 
his actual possession, and to keep it under his control and 
have it forthcoming to answer the judgment of the court, and 
for a neglect of this duty such officer and his sureties would 
be liable to the party injured thereby. It would be an in- 
tolerable hardship for the law to require of an officer, when 
he should seize personal property in obedience to a writ of 
attachment, to preserve it at his peril and at the same time 
deny to him a reimbursement of the actual necessary and 
reasonable expenses incurred in performing his duties. * * *” 


Section 27-1413, supra, in addition to being the form for a writ 
of restitution also constitutes the writ of execution and empowers the 
sheriff to levy on the goods and chattels of the defendant. 


Therefore in view of these statutes and the cases cited herein, it is 
the opinion of this office that the expenses of the sheriff in the situa- 
tion about which you make inquiry should be considered as costs in 
the action and the sheriff reimbursed for the same. 


June 28 1,949 
PETITIONS 


Signatures Required on Referendum Petition in Order to 
Suspend the Taking Effect of a Law 


SUBJECT: Referendum petition. 


REQUESTED BY: Hon. Frank Marsh, Secretary of State, State 
Capitol Building, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 


QUESTION: Signatures required on a referendum petition in 
order to suspend the taking effect of a law. 
CONCLUSION: Signatures must be obtained equal to ten per 


cent of the number of votes cast for Governor 
at the last general election so distributed as to 
include ten per cent of such votes cast in each 
of two-fifths of the counties of the state. 


ANALYSIS 


You inquire as to the number of signatures and the distribution 
thereof required in order to qualify a referendum petition which seeks 
to suspend the taking effect of a law enacted by the State Legisla- 
ture. 
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The requirement for a referendum are found in our State Con- 
stitution. The pertinent provisions to answer your questions are as 
follows: 


Article III, Section 2: 


“* * * Tf the petition be for the enactment of a law, it 
shall be signed by seven per cent of the electors of the state 
and if the petition be for the amendment of the Constitution, 
the petition therefor shall be signed by ten per cent of such 
electors. In all cases the electors signing such petition shall 
be so distributed as to include five per cent of the electors of 
each of two-fifths of the counties of the state * * *.” 


Article III, Section 3: 


“* * * Petitions invoking the referendum shall be signed 
by not less than five per cent of the electors of the state, dis- 
tributed as required for initiative petitions, * * *. 

“When the referendum is invoked, as to any act or part 
of act, other than emergency acts or those for the immediate 
preservation of the public peace, health or safety, by petition 
signed by not less than ten per cent of the electors of the 
state, distributed as aforesaid, it shall suspend the taking 
effect of such act or part of act until the same has been 
approved by the electors of the state.” 


Article III, Section 4: 


“The whole number of votes cast for Governor at the 
general election next preceding the filing of an initiative or 
referendum petition shall be the basis on which the number 
of signatures to such petition shall be computed. * * *” 


Considering these provisions, we conclude that in order to sus- 
pend an act adopted by the Legislature a referendum petition must 
contain signatures equal to ten per cent of the number of votes cast 
for Governor at the last general election so distributed as to include 
ten per cent of such votes cast in each of two-fifths of the counties 
of the state. 


June 29, 1949 
FEES 


Motor Vehicle Registration Fees, Proper Allocation of Proceeds 
of Collection in Municipalities 


SUBJECT: Motor vehicle registration fees, allocation to the 
state, county and cities and villages of proceeds 
of collection in municipalities. 


REQUESTED BY: Hon. Ray C. Johnson, Auditor of Public Ac- 
counts, State House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
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QUESTION: Whether L. B. 401, Session Laws of 1949, re- 
quires that registration fees paid by residents of 
municipalities shall be divided between the 
county and the municipality to the exclusion of 
the state, after deduction of the county treas- 
urers’ fees and the five per cent charge to be 
credited to the State General Fund? 


CONCLUSION: L. B. 401 specifically requires that forty per cent 
of all motor vehicle registration fees, after de- 
duction of the county treasurers’ fees and the 
five per cent to be credited to the State General 
Fund, shall be paid to, and credited by, the State 
Treasurer to the State Highway Fund. 


ANALYSIS 


The first charge upon the proceeds of collection of fees for motor 
vehicle registration is, by Section 1 of L. B. 401 which amends Sec- 
tion 39-605, R. S. 1943, 10c for each registration, which amount is to be 
retained by the various county treasurers and duly accounted for by 
them. 


The next charge is a percentage of the balance of the collection, 
5%, which amount is to be paid to the State Treasurer and by him is 
to be credited to the State General Fund. 


Section 3 of L. B. 401 which amends Section 39-606, R. S. 1943, 
then makes the following allocation of the 95% of the balance of the 
collection: 


40% of such whole balance, regardless of source of collection, 
whether urban or rural, is to be credited to the State Highway 
Fund. 


After the foregoing deductions there remains undistributed 55% 
of the balance of the amount collected. The language in Section 3 
after the word provided then recites specifically that the share of a 
municipality is to be determined not by reference to the balance of 
the collection, but by reference to the amount of the registration fees 
paid by residents of municipalities. Hence, where the urban popula- 
tion of a particular county places it in that class, e.g., Douglas County, 
which is entitled to 40%, the amount allocated to a municipality is 
40% of the whole registration fee, not 40% of the 55% undistributed 
balance of the whole amount collected. 


After the deduction of the amount due to municipalities, as thus 
computed, the balance of the 55% of the whole collection is the statu- 
tory remainder which is to be credited to the county road fund. 


Therefore, the distribution of an $8.00 registration fee in all rural 
areas is as follows: 


County Treasurer 10 
State General Fund 40 
State Highway Fund 3.00 
County Road Fund 4.50 


In municipalities the distribution in the various classes of counties 
is as follows: 
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40% 30% 20% 


County Treasurer 10 10 10 
State General Fund 40 40 40 
State Highway Fund 3.00 3.00 3.00 
Municipality 3.20 2.40 1.60 
County Road Fund 1.30 2.10 2.90 


If the Legislature had intended that the share of a municipality 
was to be determined by reference to the balance of the collection 
rather than to the amount paid in fees, then it would have said so, 
and could easily have done so by inserting the words “of the bal- 
ance” after the words “twenty per cent,” and before the words “of 
the motor vehicle registration fees”, and by striking the word “pro- 
vided”, all in Section 3 of the bill. The word “provided” is utterly 
meaningless otherwise, since it has no reference whatsoever to the 
40% which is to be credited to the State Highway Fund. 


It is important to note that Section 39-606, R. S. 1943, made no 
provision for distribution of a share to municipalities in any county 
other than Douglas and in redrafting the statute to accomplish the 
purpose stated in the title, the Legislature did write in the words 
“of the balance” only in respect of the computation of the amount to 
be allocated to the State Highway Fund. 


June 29, 1949 
SCHOOL BOARDS 


Validity of Contract Made Prior to Obtaining Proper 
Teaching Certificate 


SUBJECT: : Validity of contract made prior to obtaining 
proper teaching certificate. 


REQUESTED BY: F. B. Decker, Director of Administration, De- 
partment of Public Instruction, State Capitol 
Building, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 
QUESTION: Question is presented in the following words: 


“T call your attention to sections 79- 
1333, 79-1338, and 79-2146, of our statutes. 

“My specific question has to do with the 
validity of a contract signed by an individ- 
ual prior to the time she has received her 
teaching certificate. Many of our college 
graduates and normal training students sign 
their contracts before their work is com- 
pleted on the assumption that the work will 
be completed and the certificate issued by 
the time school starts in the fall. 

“In your opinion would such a contract 
be binding on either the school board or the 
individual?” 
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CONCLUSION: Contracts entered into by school boards with 
teachers who do not possess or have not regis- 
tered their teaching certificates are void and un- 
enforceable by either the teachers or the school 
board. 


ANALYSIS 


The Nebraska statute, Section 79-1338, R. S. 1943, reads as fol- 
lows: 


“Each holder of a teacher’s certificate shall, before con- 
tracting to teach, register the same in the office of the county 
superintendent of the county in which he is contracting to 
teach. The superintendent shall endorse upon the certificate 
that it has been registered and the date thereof. Such regis- 
tration shall be without fee, and no certificate to teach nor 
contract for a school shall be valid until the certificate is so 
registered. The school board at the time of contracting with 
a teacher shall transmit to the county superintendent the 
name of the teacher to be employed, together with the posi- 
tion to which elected. The county superintendent at the 
time of receiving notice shall certify to the school board the 
name of any teacher who has not met with the requirements 
of the law as herein provided, and such contract and certifi- 
cate shall, be invalid and the teacher shall be immediately 
dismissed by the board.” 


In the case of Zevin v. School District, 144 Neb. 100, 12 N. W. 2d 
634, the Supreme Court considered a case which for all material pur- 
poses is the same as the one in your question. The court adopted the 
following syllabus points in that case and ruled that a teacher who 
had even gone so far as to commence teaching under the contract 
could not enforce its terms against the board: 


“1, Schools and School Districts. A school district has 
no authority to enter into a contract of employment with a 
teacher who is to teach in its public school unless he has a 
Nebraska teacher’s certificate registered in the office of the 
county superintendent of the county in which he is contract- 
ing to teach. 


A school district cannot ratify a void con- 
‘into by its officers when the prerequisite essen- 
tial conditions to the making of a valid contract at its in- 
ception are not present.” 


This case was decided in 1944 and it places a very strict construc- 
tion upon the statutes to which your letter refers. In our opinion the 
contracts made in the manner suggested in your letter are not valid 
and cannot be enforced. 


There is contained in the opinion of the Zevin case wording which 
indicates that possibly such contracts would be susceptible of ratifica- 
tion after all of the eligibility requirements had been met and the 
certificate filed. However, in the list of cases cited by the court are 
contained cases in which ratification was sought to be established but 
in which cases the contracts were still held void. See School District 
v. Kirby, 27 Colo. App. 300, 149 Pac. 260; Richards v. Richardson, 168 
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S. W. (Tex. Civ. App.) 50. The former case is almost identical in 
fact situation to the one in your question. The safest course to follow 
for both the board and the applicant would be to await the comple- 
tion of training, issuance and filing of the certificate prior to entering 
into the formal employment contract. 


June 29, 1949 


MENTAL HEALTH 
Duties of County Board of Mental Health When Patient 
Voluntarily Seeks Admission to State Hospital 


SUBJECT: Duties of the County Board of Mental Health 
when a patient voluntarily seeks admission to a 
state hospital. 


REQUESTED BY: R. Stanley Torpin, County Attorney, Central 
City, Nebraska. 


OPIINON BY: James H. Anderson, Attorney General; Walter 
E. Nolte, Assistant Attorney General. 
QUESTION: The question is presented in the following words: 


“Sec. 83-322, R. S. 1947 gives the board 
full and complete jurisdiction over all appli- 
cations, including voluntary admission, to a 
state hospital. 83-324, R. S. 1947, The su- 
perintendents of the state hospitals for the 
mentally ill may accept patients for care 
and treatment upon the written application 
of a patient. Such written application may 
be made by person desiring to receive care 
and treatment in one of the state hospitals 
for the mentally ill either to the county 
board of mental health in the county of resi- 
dence, or such application may be made di- 
rectly to the superintendent of the state hos- 
pital in which the patient wishes to receive 
treatment. * * *” 


“My question is what are the correct 
duties of the Board of Mental Health where 
a person seeks to enter the hospital volun- 
tarily either in the county of his residence or 
direct entrance at the hospital?” 


CONCLUSION: The duties of the County Board of Mental Health 
are the same respecting voluntary admissions as 
respecting other applications or commitments. 
However, within the discretion of the board, the 
amount of proof or the extent of the hearing 
may be considerably lessened. If no expense to 
the state or county is involved in a voluntary 
request for admission made to and accepted by 
a superintendent no hearing need be had. In 
ease an applicant has voluntarily appeared and 
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has been examined by the superintendent of the 
institution at which he seeks entrance, it is the 
opinion of this office that the county board could 
adopt the findings of that examination for its 
own, as required by Section 83-326, R. S. Supp. 
1947. 


ANALYSIS 


The 1947 revision of the mental health law gave to the County 
Boards of Mental Health full and complete jurisdiction over all appli- 
cations. 


Section 83-320, R. S. Supp. 1947, reads as follows: 


“The county board of mental health shall have cogni- 
zance of all applications for admission to the state hospitals 
for the mentally ill, or for the safekeeping of mentally ili 
persons within their respective counties. The board members 
shall have the power to issue subpoena, and compel obedi- 
ence thereto, to administer oaths, and do any act necessary 
and proper in the premises.” 


Section 83-322, R. S. Supp. 1947, reads as follows: 


“The county board of mental health in each county shail 
have cognizance of all applications for admission to the state 
hospitals for the mentally ill. The jurisdiction over such 
applications shall extend to those cases where a patient seeks 
voluntary admission to the state hospital, as well as over the 
cases where a patient is committed to the state hospital with- 
out his consent.” 


Those sections which in the former law applied to voluntary ad- 
missions by dipsomaniacs and other particular cases have been re- 
pealed and all such cases are now included in the broad term “mental 
illmess”. Section 83-322 to 83-328, R. S. Supp. 1947, provide for the 
duties of the board respecting all admissions. Section 83-324, R. S. 
1947 Supp., provides that the superintendents of the individual hos- 
pitals may accept patients for care and treatment and something of a 
conflict in intendment appears. It is the opinion of this office that 
the Legislature intended to provide a manner by which a voluntary 
applicant could discreetly and without notoriety make application 
for admission privately. If his admission and confinement were to be 
at his own expense and without cost to the state or to the county of 
his residence, we see no reason that the County Board of Mental 
Health should be concerned therewith or investigate the matter fur- 
ther, unless prior to the patient’s requested dismissal date the super- 
intendent shall have called the matter to the board’s attention. If 
the applicant makes his application to the superintendent and expense 
to the state or county is involved or if he makes the application for 
voluntary admission to the County Board of Mental Health it is the 
opinion of this office that the proceedings provided for in all cases 
should be had to the extent necessary to determine whether he is a 
proper subject for confinement or treatment in one of the state hos- 
pitals. As a matter of administrative expediency the hearings in this 
type of case could be much less extensive and the provisions for in- 
vestigation would, of course, be less difficult with the patient himself 
standing ready to be admitted to the hospital. Actually the law 
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makes no distinction between the duties of the board with respect 
to voluntary and involuntary admission and if your board so desired 
they could hold the hearing for each admission in precisely the same 
manner as all others are held. We feel that when the superintendent 
has made an examination of a patient voluntarily at the hospital for 
admission, your board would be entitled to consider that examina- 
tion as the one required to be made under Section 83-326, R. S. Supp. 
1947. The statute does not require this and even in such cases the 
County Board of Mental Health could make its own examination. 


June 29, 1949 


SUPPLEMENT TO OPINION 
of April 20, 1949 
in re: BEER DISPLAY 


Munger and Rhodes, Attorneys at Law, First National Bank Building, 
Omaha: 


We are in receipt of your letter of June 8, 1949, relating to our 
opinion of April 20, 1949, to the Nebraska Liquor Control Commis- 
sion, concerning the legality of furnishing metal racks by wholesalers 
and distributors of beer to retailers for purposes of displaying their 
products. We have carefully considered your contention that our 
opinion of April 20, 1949, places a too narrow construction on Section 
53-169, R. S. Supp. 1947, and have noted the authorities which you 
cite in support of your contention. 


From an examination of these authoritie s and a reconsideration of 
the question, we have concluded that our opinion of April 20, 1949, 
to the Nebraska Liquor Control Commission was too restrictive and 
should be modified. 


We agree with your statement that the purpose of the law is to 
prevent manufacturers, wholesalers and distributors from obtaining 
control over retailers. It may be that, in the pursuit of that purpose, 
the Legislature has enacted a more drastic law than you or we would 
deem necessary. That question is not within our province to deter- 
mine. We must base our opinion, not on what we think the Legisla- 
ture should have said, but on what it has actually said. 


In Section 53-169, R. S. Supp. 1947, the Legislature said that, “No 
manufacturer, distributor or wholesaler shall directly or indirectly: 
(1) Sell, supply, furnish, give or pay for, or loan or lease, any furnish- 
ing, fixture or equipment on the premises of a place of business of 
another license, * * *.” It further said, “No manufacturer, distributor 
or wholesaler shall, directly or indirectly or through a subsidiary or 
affiliate, or by any officer, director or firm of such manufacturer, dis- 
tributor or wholesaler, furnish, give, lend or rent any interior decora- 
tions other than signs, give, lend or rent any signs, for inside or outside 
use, costing in the aggregate more than one hundred dollars in any one 
calendar year for use in or about or in connection with any one estab- 
lishment on which products of the manufacturer, distributor or whole- 
saler are sold, * * *.” 


We concede that the metal rack and display which the Storz 
Brewing Company wishes to use, as shown by the picture enclosed 
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with your letter, is not a “fixture” in the sense that that term is ordin- 
arily used. We are not prepared to say that, under ordinary cireum- 
stances, such rack might not properly be classified as either furnishing, 
equipment or interior decorations. Those terms are apparently in- 
tended to be practically all inclusive. However, the statute itself makes 
an exception to the case of signs not costing in the aggregate more than 
$100.00 in any one calendar year. 


The word “sign” is defined by Webster's International Dictionary, 
2nd Edition, as “a lettered board or other conspicuous notice—to ad- 
vertise the business there transacted, * * *.” In the case of Curtis v. 
Martz, 14 Mich. 506, it was held that a wooden elephant used in a shoe 
store for the display of boots and shoes was a ‘sign” within the meaning 
of that term as used in a chattel mortgage. We conclude, therefore, 
that a device or arrangement whose primary purpose is to display and 
advertise the product of a particular manufacturer or distributor and 
which cannot without change in design or construction be used for the 
advertising of liquors generaly or for other useful purposes in con- 
nection with the operation of a liquor store, may properly be classified 
as a “sign” within the meaning of the term as used in Section 53-169. 
From the picture enclosed in your letter of the rack and advertising 
arrangement which Storz Brewing Company desires to use, it appears 
that such display should properly be classified as a sign within the 
meaning of the statute. 


We do not conclude, however, that any furnishing, fixture or equip- 
ment may be converted into a “sign” merely by lettering advertising 
matter on it. The article must be inherently and essentially designed 
as a sign for advertising purposes with any other uses which it may 
possess wholly incidental to its primary purpose. 


June 30, 1949 
COUNTY BOARD 
Auto Gates, Power of County Board to Authorize 
SUBJECT: Auto Gates; Power of county board to authorize. 


REQUESTED BY: W. E. Mumby, County Attorney, Sioux County, 
Harrison, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 
QUESTION: Does the county board have authority to allow 


a new road and provide for no fences and that 
auto gates may be installed? Does the county 
board have authority to permit the removal of 
existing fences and the installation of auto gates? 
What is the county’s liability for damages sus- 
tained by one running into livestock on fence- 
less road or on a road where the fences were 
removed and auto gates installed? 


CONCLUSION: The county board does not have authority to 
allow a new road and provide for the installa- 
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tion of auto gates thereon, nor does the county 
board have authority to permit the removal of 
fences and establishing of auto gates. In addi- 
tion, the county is not liable for damages sus- 
tained by any person running into livestock while 
traveling a road on which the removal of fences 
ang ae installation of auto gates have been al- 
lowed. 


ANALYSIS 


In an opinion written by this office on October 24, 1945, the con- 
clusion was reached that the county board has no authority to allow 
a road permitting the installation of auto gates or to allow a road 
granting the right to remove fences and install auto gates. See Re- 
port of Attorney General for 1945-1946, pages 124 and 125. A portion 
of the opinion just cited reads as follows: 


“We have carefully examined the statutes of this state 
with reference to your inquiry. We do not find that a county 
board has ever been given the power of authority to estab- 
lish a road and install auto gates. 


“Sections 39-1012, 39-1013 and 39-1014 of the 1929 C. 5S. 
were provisions of the statute then existing which permitted 
the installation of auto gates at the sole expense of the in- 
dividual land owners. These sections of the statute were 
repealed by H. R. 328 of the 1935 session of the legislature 
and no other enactment has ever been substituted therefor. 


“A county board has only the power granted it by stat- 
ute, and the supreme court of this state has so held in many 
cases. Ahern v. Richardson County, 127 Neb. 659, 256 N. W. 
515; State v. Commissioners, 18 Neb. 238, 25 N. W. 91; Morton 
v. Carlin, 51 Neb. 202, 70 N. W. 966; Speer v. Kratzenstein, 
143 Neb. 300, 310, 9 N. W. 2d 306. These cases are also au- 
thority for the rule that in the exercise of official power the 
county board must follow the statute strictly. 


“Since we do not find any statute authorizing the estab- 
lishment of a road conditioned that it be established as an 
auto gate road, your county board would not have the power 
to so establish it.” 


With respect to your inquiry regarding the liability of the county 
for damages sustained by travelers running into livestock on a so- 
called “auto gate road”, it is our opinion that the county is not liable 
in damages for an injury occasioned thereby. For authority in sup- 
port of this position we cite the general rule as it is found in 14 Am. 
Jur. p. 201, section 28, and quote therefrom as follows: 


“* * * County commissioners, however, cannot bind the 
county by acts outside the scope of their delegated authority 
and thus impose upon the county duties and liabilities never 
intended to be borne by it * * *.” 


This rule expresses the law in Nebraska at the present time and 
a recent case, that of Garfield County v. Pearl, 138 Neb. 810, 295 N. W. 
820, holds that one who deals with the county carries the burden of 
determining the authority of county officers to act. In that case the 
court held that although 
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“County officers are presumed to have acted within 
their authority, statutes delegating powers to county officers 
must be strictly construed, and all persons dealing with public 
officers, and acts which are within the apparent authority of 
the officers, and acts which are within the apparent, but in 
excess of the actual, authority of the officers will not bind 
the government which they represent.” 


Applying this rule to the immediate question the Nebraska Su- 
preme Court has ruled that the owner of a domestic animal is respon- 
sible for negligence in its keeping whereby damage is occasioned to 
person or property lawfully on a public highway, if the accident oc- 
curring was one which the owner could reasonably have anticipated. 
Traill v. Ostermeier, 140 Neb. 432, 300 N. W. 375. 


In view of the general rule, herein cited, and the Nebraska cases 
above referred to, it is our conclusion that the county would not be 
liable in damages under the facts which you present. 


July 7, 1949 
SCHOOL ELECTIONS 
Qualification of Voters Moving From One School District to Another 
SUBJECT: Qualification for school electors. 


REQUESTED BY: Wayne O. Reed, Superintendent of Public In- 
struction, State House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 


QUESTION: Can a person moving from one school district to 
another within forty days of a school election be 
disqualified from voting in both districts? 


CONCLUSION: A person moving from one school district to an- 
other may be disqualified from voting at an 
election unless he has resided in the latter district 
for the statutory period. 


ANALYSIS 


You state that you have ruled that when an elector of the school 
district moves to a different district he is disqualified from voting in 
either district unless he has resided in the latter district for the forty 
day period required by Section 79-204, R. S. 1943, but that this ruling 
has now been challenged by an individual who contends that he is 
thereby being deprived of his constitutional right of franchise. 


The general proposition with reference to this question is stated 
in 18 Am. Jur. (Elections) No. 59, page 220, as follows: 


“* * * Tf a yoter having a residence in one district aban- 
dons that residence and removes to another voting district 
at a time too close to the election to enable him to qualify in 
the latter, he will not be entitled to vote in either district.” 
Kreitz v. Behrensmeyer, 125 Ill. 141, 17 N. E. 232, 253; Woods 
v. Blair, 222 Ky. 201, 300 S. W. 597, 9 RCL p. 1031. 
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Further authority for this proposition is given in the following 
cases: 


Nelson v. Gass, 27 N. D. 357, 146 N. W. 537: 


cry 


* * A good-faith intent of a voter to make a place 
his home for all purposes is one essential element entering 
into the determination of the question of residence, and a 
domicile once gained does not continue until a new one is 
acquired for voting purposes, nor does a right to vote at a 
particular poll or district continue until the right to vote 
elsewhere is shown; but the shortest absence coincident with 
an inteniton to change the residence defeats the right to 
vote at the former domicile. Kreitz v. Behrensmeyer, 125 
Ill. 141, 17 N. E. 232, 8 Am. St. Rep. 349.” 


Treat v. Morris, 25 S. D. 615, 127 N. W. 554: 


‘* * * A person who removes from the jurisdiction with 
the intention of remaining thereby loses his residence, al- 
though he afterwards changes his intention and returns; and 
he cannot vote until he has regained his residence by remain- 
ing in the jurisdiction the statutory period. 15 Cyc. 292; 
Edwards v. Logan, 114 Ky. 312, 70 S. W. 852, 75 S. W. 257.” 
29 C. J. S. (Elections) Sec. 21, page 44. 


These authorities fully establish that you are correct in your 
ruling. 


July 7, 1949 
SCHOOL LAND 


Leases; Power of Non-Resident to Create Nebraska Corporation, 
Purpose of Which is to Hold School Land Leases 


SUBJECT: School land leases. 


REQUESTED BY: Board of Educational Lands and Funds, State 
House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; 
Robert A. Nelson, Assistant Attorney General. 
QUESTION: May a nonresident of the State of Nebraska create 


a Nebraska corporation in order to become an 
assignee of school land leases? 


CONCLUSION: A nonresident cannot circumvent the law by 
forming a corporation for the express purpose of 
holding school land leases. 


ANALYSIS 


You inquire whether a nonresident of the State of Nebraska may 
create a Nebraska corporation for the purpose of becoming an as- 
signee of school land leases. 


Section 7 of L. B. 490, 61st Session of the Nebraska State Legis- 
lature, expressly provides that no lease shall be made to any person 
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who is a nonresident of the State of Nebraska. There can be no 
question with reference to the legislative intent with regard to this 
provision and when an effort is made to evade a law the general rule 
followed by the courts is that they will look through the form and 
consider the substance of the matter. Applying this rule to your 
question we are of the opinion that a nonresident of the state cannot 
circumvent the law by forming a corporation for the express purpose 
of becoming an assignee of school land leases. 


July 8, 1949 
TAXATION 


Tangible Personal Property, Determination of Situs; Whether 
Property of Non-resident Stored in State Admits of 
Assessment for Taxation 


SUBJECT: Taxation, determination of situs of tangible per- 
sonal property. 


REQUESTED BY: Millard F. Cluck, Jr.. Deputy County Attorney, 
Scotts Bluff County, Court House, Gering, Ne- 


braska. 
OPINION BY: James H. Anderson, Attorney General; 

William T. Gleeson, Assistant Attorney General. 
QUESTION: Whether beans which are stored in a warehouse 


in Nebraska by a nonresident are subject to 
assessment for taxes? 


CONCLUSION: Where beans are stored in Nebraska to be in a 
warehouse for an indefinite period, they con- 
stitute a part of the general mass of the property 
in the state, have acquired a situs for purposes 
of taxation, and must be assessed. 


ANALYSIS 


A non-domiciliary state is not bound to harmonize its tax laws 
with those of the state of the domicile of the owner of tangible per- 
sonal property, and where the non-domiciliary state determines that 
storage within its boundaries of agricultural products by an owner 
who resides elsewhere is for an indefinite period of time, the property 
not being in transit, then the property has become a part of the gen- 
eral mass in the state and has an actual situs which supports an 
exercise of the power to tax. Squarely in point is Coe v. Errol, 116 
U. S. 517, 29 L. Ed. 715, 6 S. Ct. 475, where it was held, inter alia, 
that it was beside the point that the domiciliary state likewise taxed 
the same property. 


Thus in an opinion dated May 27, 1939, which is found in Opinions 
of Attorney General, 1939-1942, page 459, we held that wheat stored 
in a Nebraska elevator by a Colorado owner was subject to taxation 
in Nebraska. 


Section 77-1226, R. S. Supp. 1947, specifically requires a ware- 
houseman to assist the County Assessor in accomplishing an assess- 
ment of such property. Section 77-1215, R. S. 1943, provides for the 
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manner of listing the property in obedience of the command of Sub- 
section (2) of Section 77-1201, R. S. Supp. 1947. 


In Allen v. Dawson Co., 92 Neb. 862, 139 N. W. 682, the court 
ruled that an agister, who is likeunto a bailee, in whose hands and in 
whose name personal property of the owner-bailor was found and 
assessed, had a lien for the amount of the taxes pursuant to what is 
now Section 77-210, R. S. 1943. 


It appears, therefore, beyond question, to be lawful and proper, 
and in fact a duty, for the County Assessor, to assess beans stored 
in a Nebraska warehouse by a nonresident. 


In respect of the liability to assessment in Nebraska of beans 
stored in Colorado by a resident of Nebraska, it necessarily follows 
that Colorado, assuming its laws to be similar to those of Nebraska, 
could assess such beans; and, therefore, the legal propriety of assess- 
ment of such beans by Nebraska arises. 


Since the decision of Coe v. Errol, supra, the United States 
Supreme Court has considered in a number of cases the question of 
taxation of personal property located outside the boundaries of the 
state of the domicile of the owner. Most of the cases involved either 
intangible personal property or tangible personal property which does 
not have a permanent situs because use of the property requires that 
it be moved constantly from place to place. It is unnecessary to cite 
these cases which are annotated in 110 A. L. R. 709, 123 A. L. R. 183, 
139 A. L. R. 1458, and 153 A. L. R. 270, Union Refrigerator Transit Co. 
v. Ky., 199 U. S. 194, 50 L. Ed. 150, 26 S. Ct. 36, being the leading 
case, so far as tangible personal property is concerned. 


That the question of situs in some instances is a very perplexing 
one is evident from a recent decision, Northwest Airlines v. State, 
322 U. S. 292, 88 L. Ed. 956, 64 Supreme Court 950. It is pretty much 
a settled doctrine that a domiciliary state cannot tax the tangible 
personal property of a resident who has placed it outside the juris- 
diction under such circumstances that it has acquired a permanent 
situs. Greenough v. Tax Assessor, 331 U. S. 486, 91 L. Ed. 1621 (1946) 
reaffirms this doctrine, obiter dictum, apparently for the purpose of 
dispelling any doubt that may have been created by the various opin- 
ions in the Northwest Airlines case, respecting situs of tangible per- 
sonal property. 


Nevertheless, the cases make it clear that the domiciliary state 
does not loose the right to tax tangible personal property which is 
located outside the jurisdiction, unless and until the property acquires 
an actual permanent situs outside the boundaries of the state of the 
taxpayer’s domicile. Hence, for practical, administrative purposes and 
to circumvent tax evasion a state may so administer its revenue laws 
as to gather in all property which is within its constitutional grasp 
howsoever close it may press against the limits which determine its 
jurisdiction to tax. 


The above cited opinion of the Attorney General together with 
an opinion found at Page 40, Opinions of the Attorney General, 1939- 
1942, dated June 13, 1939, in which the right to assess property situated 
outside Nebraska was affirmed, are not necessarily inconsistent in 
principle. The one opinion lays down a rule that tangible personal 
property situated in this state on assessment day is subject to taxa- 
tion upon a determination that it has a permanent situs in this state 


—327— 


and is not in transit, Coe v. Errol, supra. The other opinion lays 
down a rule of procedure for assessment when the tangible personal 
property is in fact outside the state on assessment day. In the one 
case the state may exercise its power to tax regardless of the domicile 
of the owner; Old Dominion S. S. Co. v. Virginia, 198 U. S. 299, 49 
L. Ed. 1059, 25 S. C. 686; in the other case the exercise of the power 
to tax hinges on the fact that the owner is a resident of and is domi- 
ciled in the state and his property is without the state merely for 
temporary purposes and, therefore ,has not acquired a permanent 
situs elsewhere. 


No doubt a Nebraska resident who demonstrates that tangible 
personal property has acquired a permanent situs outside the state 
cannot be assessed in Nebraska on that property. If the case be that 
agricultural products so owned and so warehoused outside the state 
are shown to have been assessed elsewhere and, even though ware- 
housed there for an indefinite period, are not to be returned to this 
state, then Nebraska could not tax the property. 


While it would be desirable for tax collection purposes to re- 
solve in favor of a finding that Nebraska beans stored in Wyoming 
are, and Wyoming beans stored in Nebraska are not, to be assessed 
in Nebraska, still the weight of authority is the other way, i. e., that 
tangible personal property which has acquired a permanent situs may 
be assessed only in the state where it has such permanent situs. 


In view of the statutes heretofore cited it would appear that the 
Legislature of Nebraska has determined that tangible personal prop- 
erty stored in a warehouse in Nebraska has a permanent situs in 
Nebraska for purposes of taxation. Whether Colorado has done 
likewise we cannot say. 


July 8, 1949 
MOTOR VEHICLE LICENSES & REGISTRATION 


Revocation or Grant of License, Board or Administrator 
Conducts Hearing 


SUBJECT: Motor vehicle dealer’s licenses—hearings on grant 
or revocation of license. 


REQUESTED BY: F. H. Klietsch, State Engineer, by Owen J. Boyle, 
Assistant Director, Motor Vehicle Division, De- 
partment of Roads and Irrigation. 


OPINION BY: James H. Anderson, Attorney General; Bert L. 
Overcash, Assistant Attorney General. 
QUESTION: May the Assistant Director of the Motor Vehicle 


Division, acting for the State Engineer, who is 
designated as “administrator” of the motor vehicle 
dealer’s license statutes, Secs. 60-601 to 60-616, 
R. S. 1943, as amended, conduct hearings with 
reference to grant or revocation of such licenses 
in the absence of the administrator? 


CONCLUSION: No. Sec. 60-613, R. S. 1943, specifically requires 
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such hearings to be conducted by the administra- 
tor or by the advisory board appointed under 
said act. 


ANALYSIS 


While the motor vehicle dealer’s license act, Sec. 60-602, R. S. 
1943, gives the head of the Department of Roads and Irrigation, as 
“administrator,” general authority to employ clerks and assistants and 
outline their duties, subject to general laws, another section, 60-613, 
R. S. 1948, contains detailed provisions as to the conducting of hearings 
under such act. The latter section, in addition to providing for notice 
and transcription of testimony, specifies: 


“Before the administrator shall deny any application for 
a license or before revoking any license issued hereunder he 
shall give the applicant or holder of the license, as the case 
may be, a hearing on the matter and shall, at least twenty 
days prior to the date set for the hearing, notify the applicant 
or license holder of the license in writing, which writing shall 
contain an exact statement of the charges against him and 
the date and place of hearing, and the applicant or license 
holder, as the case may be, shall have full authority to be 
heard in person or by counsel before the administrator in 
reference to such charges. * * * In the discretion of the admin- 
istrator he may request the attendance of the advisory board 
at such hearings or he may refer a complaint for hearing 
before the advisory board. If the administrator refers the 
matter to the advisory board for hearing, a full attendance of 
the advisory board shall be required before the hearing may 
proceed, and at the conclusion of all testimony the advisory 
board shall refer the stenographic report of the hearing and 
a written statement of its findings to the administrator, who 
shall thereupon render his order.” (Emphasis supplied). 


Sec. 60-615, R. S. 1943, as amended, further provides: 


“The administrator shall state in writing, officially signed 
py him, his findings and determination, after such hearing, 
and his order in the matter. * * *” 


The State Engineer, appointed by the Governor as the head of 
the Department of Roads and Irrigation pursuant to Sec. 81-102, R. 
S. 1943, is not authorized by statute to appoint any deputy to act gen- 
erally for him in the performance of the various duties assigned to 
his department. Various statutes relate to the duties and functions 
of the Department of Roads and Irrigation. R. S. 1943, Sec. 60-501, 
as amended, Sec. 81-701, Sec. 46-208, et seq. These contain no pro- 
vision for the general delegation of authority by the State Engineer; 
and apparently only Sec. 81-154, R. S. 1943, dealing with a specific 
duty of the State Engineer relating to a Standards Committee em- 
powers him to appoint a “nominee” to act for him in the particular 
matter. 


The general delegation authority of the State Engineer to employ 
clerks and assistants under the act involved permits the utilization 
of subordinates to investigate and report facts and recommendations 
as to appropriate action by the State Engineer. School District v. 
Callahan (Wis.), 297 N. W. 407, 135 A. L. R. 1081, 1093. But such dele- 
gation of authority may not include the right to appoint a general 
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deputy or deputize matters, such as hearings, which are quasi-judicial 
in nature. In State Tax Commission v. Katsis (Utah), 62 P. 2d 120, 
107 A. L. R. 1477, 1480, the court said: 


“* * * Tf the Commission had power to deputize this mat- 
ter to the auditor and had actually done so, it would then be 
the Commission’s act. The fact that the legislature gave the 
Tax Commission authority to employ agents, statisticians, ex- 
perts, attorneys, and other assistants and employees as may be 
necessary to perform its duties does not give the Commission 
authority directly or by implication to deputize those mat- 
ters which are quasi judicial in character. It takes authority 
from the Legislature to appoint a general deputy. If such 
deputy may be appointed or the Commission is given author- 
ity by the Legislature to deputize quasi judicial matters to 
others, it may do so. Dorr v. Clark, 7 Mich. 310; Andreas v. 
Circuit Judge, 77 Mich. 85, 43 N. W. 857, 6 L. R. A. 238; Wilker- 
son v. Dennison, 113 Tenn. 237, 80 S. W. 765, 106 Am. St. Rep. 
821, 3 Ann. Cas. 297; Steinke v. Graves, 16 Utah 293, 52 P. 386. 


Pare) 


Of course, the power to hold a hearing and take testimony ‘“neces- 
sarily carries with it the authority to administer oaths.” Utah Copper 
Company v. Industrial Commission (Utah), 193 P. 24, 13 A. L. R. 1367. 
But unless there is specific authority for an assistant to hold a hear- 
ing the general rule would seem to prevail that such acts will have 
to be performed personally. 59 C. J. 113. The problem is purely one 
of whether the statute specifically authorizes an assistant to act, there 
being no constitutional objection to an official’s acting upon a report 
of a hearing conducted by a subordinate. 42 Am. Jur., Sec. 73, p. 389. 


July 11, 1949 
SCHOOL TAXES 


Tax Levy When Other School Districts Attempt Withdrawal 
from a County High School District 


SUBJECT: County High School; tax levy when other school 
districts attempt withdrawal from a county high 
school district. 


REQUESTED BY: F. A. DesJardien, County Attorney, Thomas. 
County, Thedford, Nebraska. 


OPINION BY: James H. Andersonfi Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 
QUESTION: Can a rural school district, which does not intend 


to join with other rural districts in establishing 
a rural high school, withdraw from a county high 
school district and consequently exempt the prop- 
erty located in said rural district from tax levy 
for support of the county high school district as. 
provided in Section 79-1015, Revised Statutes of 
Nebraska for 1943? 


CONCLUSION: No—in the factual situation above stated a rural 
school district may not withdraw from county 
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high school district to establish its own high school 
and thus exempt the property located in the rural 
district from a tax levy for support of the county 
high school district. 


ANALYSIS 


In an opinion dated November 18, 1948, written by this office, 
see Report of Attorney General for 1947-1948, the following conclusion 
was reached: 


“Sec. 79-801, R. S. 1943, provides: 


‘Any two or more adjoining school districts in any 
county in this state, which are not able or do not deem it 
expedient to maintain a school of more than eight grades, 
may unite for the purpose of forming one high school 
district and maintaining one high school as provided in 
Sections 79-802 and 79-803.’ 


“Our Supreme Court held, in the case of State ex rel. 
Hill v. Smith, 111 Neb. 757, 197 N. W. 418, that, under this 
statute, two or more adjoining common school (Article III) 
districts may unite to form a rural high school district, and 
the fact that they comprise a part of a county high school 
district does not preclude them from so doing. 


“There is no statutory authority for a single common 
school district to establish a rural high school and there is no 
statutory authority for two or more common school districts 
which are not adjoining to establish a rural high school district. 
In the absence of statutory authority, any attempt of a single 
common school district or of two or more non-adjoining dis- 
tricts to create a rural high school would be void. 


“A rural high school is purely a creature of statute and, 
in creating and maintaining such school, the provisions of 
the statutes must be carefully observed. Sec. 79-802, R. S. 
1948, provides for the submission of the proposition to estab- 
lish a rural high school to the electors of the school districts 
involved. Sec. 79-806, R. S. 1943, provides for the election of 
a board of three trustees to govern the rural high school dis- 
trict. Secs. 79-807 and 79-808, R. S. 1943, prescribe the general 
powers and duties of the board of trustees. Sec. 79-808 pro- 
vides, among other things, that the powers and duties of the 
members of the board ‘* * * shall be the same, as nearly as 
may be, as those of the moderator, director and treasurer, 
respectively, of a school district as provided by Sections 79- 
401 to 79-420, * * *’ etc. The statutes provide for the acqui- 
sition of school sites, erection, purchase, or lease of school 
buildings, hiring of teachers, and carrying on of all the activ- 
ities incident to the operation and maintenance of a school. 


“It is clear that the statutes contemplate the establish- 
ment and operation in good faith of a high school, and it is 
our opinion that where two or more adjoining districts vote 
to unite for the purpose of establishing a rural high school, 
such vote must be followed by a bona fide organization of the 
district, election of a board of trustees, acquisition of a school 
house, employment of teachers, and establishment of a high 
school in conformity with the laws and with the regulations 
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of the Department of Public Instruction and of the county 
superintendent. The common school districts here involved 
can not, in our opinion, escape taxation as members of the 
county high school by voting to establish a rural high school 
unless such vote is followed by the establishment in good 
faith of a rural high school providing facilities within the 
district itself for the education of the high school students of 
the district. The purpose of the law for the creation of rural 
high schools is to better enable rural school districts to ful- 
fill their legal duty to furnish high school education for their 
youth and not to provide an easy way to evade that duty.” 


In view of the above quoted opinion and the law cited therein it 
is our opinion that in the factual situation which you have presented, 
that is, where no rural high school is in existence in Districts No. 3, 
12 and 14 respectively, and it appearing that these districts do not 
intend to join in establishing a school, that they cannot withdraw 
from the Thomas County High School District and consequently prop- 
erty located in these three districts is subject to a tax levy for the 
support of the said county high school district. 


July 11, 1949 
HOUSING & RENT 


Act of 1949, P. L. 31, Applicability in View of Termination of 
Rent Control in Nebraska, Power of Municipality to 
Accomplish Decontrol by Independent Action, 
Without Referendum Petition 


SUBJECT: Housing and Rent Act of 1949, P. L. 31., 81st 
Congress; applicability of its provisions in Ne- 
braska in view of L. B. 538, terminating rent 
control. 


REQUESTED BY: Honorable Val Peterson, Governor of the State 
of Nebraska, State House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether the governing body of a municipality may 


accomplish decontrol under the Housing and Rent 
Act of 1949, by independent action, where the 
Legislature has provided by statute that control 
is no longer necessary in Nebraska after Novem- 
ber 1, 1949, and whether it may do so in case 
such statute be suspended by the filing of a 
proper and sufficient referendum petition. 


CONCLUSION: The governing body of a municipality can accomp- 
lish decontrol under the provisions of the Housing 
and Rent Act of 1949. The enactment by the 
Legislature of L. B. 538, terminating rent control 
on November 1, 1949, whether that bill be sus- 
pended or not by referendum petition, does not 
prevent decontrol by municipalities. 
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ANALYSIS 


The Housing and Rent Act of 1949, which became effective April 
1, 1949, amended the Act of 1947 as that Act was amended in 1948. 
Apart from various matters not pertinent to the question submitted, 
there was added to Section 1894, Title 50 App. U. S. C. A., subsections 
(h), (i), and (j), of which subsection (j) relates directly to decontrol 
by state action. 


Subsection (j) (1) provides for shifting rent control from the Hous- 
ing Expediter to a State; (j) (2) provides for termination of rent con- 
trol upon declaration by a State, which is the course adopted by the 
Legislature in L. B. 538; and (j) (3) provides for termination of rent 
control by resolution of the governing body of a municipality in ac- 
cordance with applicable local law” and approval by the Governor 
of a State. Subsection (j) (3) provides as follows: 


“The Housing Expediter shall terminate the provisions 
of this title in any incorporated city, town or village upon 
receipt of a resolution of its governing body adopted for that 
purpose in accordance with applicable local law and based 
upon a finding by such governing body reached as the result 
of a public hearing held after 10 days’ notice, that there no 
longer exists such a shortage in rental housing accomodations 
as to require rent control in such city, town or village: Pro- 
vided, however, That such resolution is first approved by the 
Governor of the State before being transmitted to the Housing 
Expediter: And provided further, That where the major por- 
tion of a defense-rental area has been decontrolled pursuant to 
this paragraph (3), the Housing Expediter shall decontrol an 
unincorporated locality in the remainder of such area.” 


There is nothing in the Housing and Rent Act of 1949 which dis- 
closes an intention by the Congress that subsections (j) (1), (j) (2), and 
(j) (3) shall be construed to be mutually exclusive, i. e., that action 
by a State under (j) (1) or (j) (2) shall preclude action under 
@ (3). 


In the absence of any declaration by the Housing Expediter that 
subsection (j) is so to be construed, it follows that the governing body 
of a municipality, upon compliance with the procedural requirements 
of subsection (j) (3), may certify its action to the Governor who, if 
he approves, may transmit the resolution to the Housing Expediter. 


The enactment of L. B. 538 by the Legislature, in accordance with 
the provisions of (j) (2), is such a declaration of public policy in respect 
of rent control in Nebraska, as to settle the question that the governing 
bodies of municipalities in rent control areas are free to avail them- 
selves of the provisions of (j) (3). There could be no conflict of policy 
or authority between the Legislature and a municipality in the cir- 
cumstances. 


The same conclusion necessarily follows if L. B. 538 be rendered 
inoperative by reason of the filing with the Secretary of State of a 
proper petition sufficient to require the suspension of the act until the 
referendum procedure provided by the Constitution has been had. In 
such case the effective date of L. B. 538 would not be August 27, 1949, 
but rather the day the bill is approved by the electors of the state. In 
the interim there would exist no law, or declaration of policy by the 
Legislature, whatsoever upon the subject of rent control in Nebraska. 
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Section 1894 (e), Title 50 App., U. S. C. A., which is another perti- 
nent portion of the Housing and Rent Act, as amended in 1948, pro- 
vided for the creation of local advisory boards which could recommend 
to the Housing Expediter removal of any or all maximum rents in a 
controlled area, or any portion thereof, over which such Board has 
jurisdiction. After refusal, within thirty days, to approve such recom- 
mendation, the Housing Expediter was heretofore required to file the 
proceedings in such a matter in the Emergency Court of Appeals whose 
judgment and decree, affirming or overruling the Housing Expediter, 
was final. 


The 1949 act changed and broadened the scope of this procedure 
so as to provide that review of such proceedings could be had in the 
Emergency Court of Appeals by local advisory boards or by any repre- 
sentative group of interested parties, independently of the action of 
the Housing Expediter. 

As the act stands now, therefore, it will be possible to accomplish 
decontrol by action of the governing bodies of municipalities or by use 
of the local advisory board—recommendation procedure until Novem- 
ber 1, 1949, the operative date of L. B. 538. If L. B. 538 be suspended 
by reason of the filing of a proper and sufficient referendum petition, 
then decontrol may still be accomplished by either procedure above 
described until such time as the Housing and Rent Act, itself, shall 
expire (June 30, 1950). 


July 12, 1949 
COUNTY BOARD 


Duty to Act on Annual Report of County Treasurer; Duty to 
Provide Clerks to County Treasurer 


SUBJECT: Striking uncollectible delinquent personal taxes 
from the tax list. 


REQUESTED BY: Arthur W. Kummer, County Attorney, Platte 
County, Columbus, Nebraska. 


SUPPLEMENTAL 

OPINION BY: James H. Anderson, Attorney General; C. S. Beck, 
Deputy Attorney General. 

QUESTION: Shall the county board act on the county treas- 


urer’s annual reports filed since 1941 regardless of 
the lack of reports prior thereto? Must the coun- 
ty treasurer file reports where none was filed 
prior to 1941? Must a separate appropriation be 
made to provide the funds necessary? 


CONCLUSION: It is the statutory duty of the county board to 
act on the annual report of the county treasurer 
when and as filed. It is the duty of the county 
treasurer to file the annual report of uncollectible 
delinquent personal taxes if no report for prior 
years has been filed. It is the duty of the county 
board to provide the reasonably necessary clerks 
and assistants in the office of the county treasurer 
and to provide the necessary funds by appropri- 
ation to pay the salaries thereof. 
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ANALYSIS 


This opinion supplements the one issued under date of May 6, 
1949, and hence, repetition being avoided the two opinions should be 
read in conjunction. 


The provisions under Section 77-1738, R. S. Supp. 1947, are clear 
and explicit, upon the filing of the report by the county treasurer, it 
becomes the duty of the county board to strike from the tax list those 
persons who come within the provisions of the statute. The language 
cannot be interpreted in any way other than that the county board 
should perform this duty within a reasonable time after the filing 
of the report. 


Likewise the provisions of Sec. 77-1742, R. S. 1948, are clear and 
explicit. The duty of the county treasurer is clearly set out, the fact 
that predecessors in office failed to perform their statutory duties does 
not relieve any subsequent treasurer from fulfilling his statutory duty. 
You will note that while the above section provides that the report 
shall be made annually on or before October 1 it does not say for what 
year or years the report shall cover. It is clear that it should contain 
the names of all those persons, not already strucken from the list, the 
taxes charged against whom are uncollectible because of removal, 
mneolvency or death, regardless of the year the tax became uncollect- 
ible. 


We do not believe that a separate appropriation of funds is re- 
quired to provide the salaries of the extra clerical assistants that will 
be entailed in the preparation of this report. It should be itemized in 
the budget document as “extra clerical assistants” and the estimated 
amount appropriated to the office of the county treasurer; the division 
of labor between the extra and regular assistance lies within the 
discretion of the county treasurer. 


Sec. 23-1111, R. S. 1943, provides as follows: 


“The county officers in all counties shall have the neces- 
sary clerks and assistants for such periods and at such salaries 
as they may determine with the approval of the county board, 
whose salaries shall be paid out of the general fund of the 
county.” 


In construing the above section we said in an opinion dated April 
19, 1946, page 122, Report of the Attorney General 1945-1946: 


“Under this section we are of the opinion that the county 
officer determines the necessary clerks and assistants to aid 
him in the performance of his duty and the salaries to be 
paid them. This action, of course, requires the approval of 
the county board, but in passing on the approval of the em- 
ployment and salary of clerks to assist a county officer the 
board must not act capriciously or arbitrarily, and if the 
board refuses to approve the acts of the county officer in his 
appointment of clerks and assistants they must have a good 
and sufficient reason for so doing. The case of State ex rel. 
Johnson vs. Tilley, 137 Neb. 173, 288 N. W. 521, affords some 
light as to the view adopted by the Supreme Court of the 
state.” 
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July 12, 1949 
COUNTY JUDGE 
Fees in Determination of Inheritance Tax Matters 


SUBJECT: County Judges fees in determination of inheri- 
tance tax matters. 


REQUESTED BY: Robert L. Haines, County Attorney, Pratt Build- 
ing, Kearney, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 
QUESTION: Are County Judges’ fees covering determination 


of inheritance tax where no administrator or 
executor has been appointed limited to the amount 
provided in Section 33-126, R. S. 1947 Supp. of 
the fee schedule or are they determined as in 
other probate cases under Section 77-2028, R. S. 
1943, as amended in 1949 by L. B. 157. 


CONCLUSION: Section 33-126 being a special enactment with 
reference to judges fees for determination of in- 
heritance tax matters controls over Section 77- 
2028, R. S. 1943, as amended, that being a general 
statute. 


ANALYSIS 
Section 33-126, R. S. 1947 Supp. reads in part as follows: 


“In matters of the determination of Inheritance tax under 
provisions of Sections 77-2001 to 77-2037 where no administra- 
tor or executor has been appointed, the County Judge shall 
be entitled to receive fees of Ten Dollars.” 


This is a special statute designating a specific amount as court 
costs for this type of action. It appears to be unequivocal and without 
regard to the size of the tax or value of the property involved. Sec- 
tion 77-2028, although it was amended in 1949 by L. B. 157 had con- 
tained before such amendments and still contains the following words: 


“The process, practice and pleadings, and the hearing and 
determination thereof, and the judgment in said court in such 
cases shall be the same as those provided in probate cases in 
the county courts of this state, and the fees and costs in such 
cases shall be the same as in probate cases in the county 
courts of this state.” 


This is a general provision which might be construed to be some- 
what in conflict with the former section but which may be reconciled 
by stating that those fees referred to in the latter section are those 
listed in the former section. In that list is contained this specific 
$10.00 provision. 


Even if it were not possible to reconcile this conflict in that man- 
ner it is our opinion that the former statute would still prevail. The 
Supreme Court in Canada v. State, 148 Neb. 115, 26 N. W. 2d 509, set 
forth the following language relating to such a proposition in this 
state: 
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“It is well settled that specific statutory provisions relating 
to a particular subject control over general provisions and 
other parts of the law which otherwise were broad enough 
to cover the subject and that generally where there is a con- 
flict between the two the special shall prevail. State v. Cor- 
nell, 54 Neb. 72, 74 N. W. 432; State v. Nolan, 71 Neb. 136, 
98 N. W. 657; Mancuso v. State, 123 Neb. 204, 242 N. W. 430. 


“It is also well settled that a particular intention ex- 
pressed in a legislative act, if in conflict with a general in- 
tention expressed in a later enactment, should be given effect, 
leaving the latter to operate only outside the former. State 
ex rel. Missouri P. R. Co. v. Clarke, 98 Neb. 566, 153 N. W. 
623; Lee v. Lincoln Cleaning & Dye Works, 144 Neb. 659, 14 
N. W. 2d 227.” 


That portion of the opinion was made into two syllabus points 
and we think expresses the prevailing rule for statutory analysis in 
this state. We feel that if applied here it would definitely indicate that 
the specific section (33-126) would control over any conflicting general 
enactments, regardless of whether they were enacted prior to or sub- 
sequent to the specific law. 


July 14, 1949 
SCHOOL TAXES 
Situs of Cattle for Assessment Purposes 


SUBJECT: Situs of cattle for assessment purposes when 
owner resides upon the farm. 


REQUESTED BY: John M. Neff, County Attorney, Dawson 
County, Lexington, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter 
E. Nolte, Assistant Attorney General. 


QUESTION: The question presented assumes facts as  fol- 
lows: “A rancher rents the south half of a sec- 
tion. He resides on his half section and operates 
it in conjunction with the northwest quarter of 
the same section. He feeds cattle over the three 
quarters. He maintains an employee at the im- 
provements on the northwest quarter but super- 
vises the feeding of the cattle himself. The 
northwest quarter is located in a different school 
district from the south half. The taxpayer has 
objected to taxation of all of the cattle in the 
school district of his residence”. You inquire as 
to whether the County Board may determine the 
situs of some of the cattle to be on the northwest 
quarter. 


CONCLUSION: Since the taxpayer resides on the farm all of the 
cattle connected with the farm should be assessed 
at the place of his residence in accordance with 
Section 77-1202, R. S. 1943, unless the operation is 
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such that the northwest quarter constitutes a 
separate farm. In such case, then that farm is 
one on which the property owner does not reside 
and cattle thereon may be taxed in the govern- 
mental subdivisions in which the principal place 
of business of that farm is located. 


ANALYSIS 


Your request makes reference to certain sections and opinions, 
to which we have adverted in examining this matter in the following 
words: 


“T have studied Section 77-1202, 77-1204, 77-1205 and 77- 
1216 of the Revised Statutes of Nebraska 1943, as amended. I 
have also studied the leading cases in Nebraska to-wit: The 
International Harvester Co. v. County of Douglas, 146 Neb. 


555; District No. 142 v. District 13, 122 Neb. 132; Delatour 
v. Smith, 116 Neb. 695 and the Attorney General’s opinion of 
June 4, 1948, appearing on page 546 of the 1947-1948 opin- 
ions.” 


Section 77-1202, R. S. 1943, is the general personal property taxing 
law and unless a situation is specifically provided for otherwise it will 
be governed by this section which reads as follows: 


“Personal property, except such as is required by law to 
be listed and assessed otherwise, shall be listed and assessed 
in the county, precinct, township, city, village and school dis- 
trict where the owner resides, except that property having 
local situs, like grain elevators, lumber yards or any estab- 
lished business, shall be listed and assessed at the place of 
such situs.” 


If from a view of the evidence submitted to your Board it appears 
that the taxpayer in question operates the south half (which he does 
not own) together with the northwest quarter (which he does own), 
as one integral unit it would in our opinion constitute one farm and 
the cattle thereon would be taxable at his residence. This would be 
true regardless of where upon the farm the cattle were ranging on 
the assessment date. Neither Section 77-1204, R. S. 1943, nor 77-1205, 
R. S. Supp. 1947, would apply in this case since all of the cattle would 
be connected with the farm on which the owner of them resides. 
Neither would the Delatour case (116 Neb. 695, 218 N. W. 731) apply 
since such cattle would definitely be connected with the farm. 


If on the other hand the evidence should disclose and your Board 
should find that the land is operated as two separate farms one with 
a principal place of business at the residence of the taxpayer and the 
other with a principal place of business at the improvements wherein 
the caretaker resides, then the cattle upon the northwest quarter at 
the assessment date would be taxable under Section 77-1204 for they 
would then be livestock connected with a farm on which the owner 
does not reside. If this determination were made they would be 
assessed in those taxing subdivisions where the principal place of 
business of that farm is. Under Section 77-1216, R. S. 1943, Sub- 
division (1) the County Board may make this determination and in 
the absence of an abuse of discretion their action will not be dis- 
turbed. See Diemer v. Grant Co., 76 Neb. 78, 107 N. W. 216. 
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Your letter indicates that the taxpayer has threatened that he 
will move all of his cattle to the northwest quarter at the taxing 
period next year if some concession is not made this year. We do not 
feel that your Board should do anything other than perform its duties 
regardless of this threat. For if it has occurred to this taxpayer that 
he may save tax money by this manner he may determine to do so 
next year regardless of the manner in which his cattle are assessed 
this year. In view of our position in this opinion we do not see how 
he would improve his status by driving the cattle onto the northwest 
quarter because it would still appear that they were connected with 
the farm on which their owner resides and then would, therefore, be 
taxable at the place of his residence anyway. It seems to us that the 
present personal tax statutes contemplate that cattle on a farm are 
“situated and used for profit of the owner” within the meaning of the 
Nye-Schneider-Fowler case (99 Neb. 383, 156 N. W. 773), at the prin- 
cipal place of business of the farm which in this case is the residence 
of the owner. We, therefore, feel that all of these cattle must be 
assessed in the districts containing the owner’s residence unless your 
Board determines that the northwest quarter is a separate farm in 
which case those cattle located on that farm would be assessed at the 
principal place of business of that farm. 


July 14, 1949 


HIGHWAYS 
Title or Interest of State in Abandoned Highways, How Determined 
SUBJECT: Highways, disposition of land acquired by the 


State for highways upon abandonment of use of 
land for that purpose. 


REQUESTED BY: F. H. Klietsch, State Engineer; A. G. Williams, 
Right of Way Engineer, Division of Right of Way, 
State Capitol Building, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Where the State abandons the use of a highway 


or portion thereof and an abutting owner de- 
sires to acquire exclusive possession of such land, 
does the State have any title or interest which it 
can convey? 


CONCLUSION: The quality and extent of the title which the 
State holds in lands used for highway purposes 
is to be determined from the records in the 
office of the Register of Deeds and of the County 
Clerk, County Surveyor or Highway Engineer in 
the respective counties, and only where such rec- 
ords disclose that the State acquired a fee simple 
title by deed or by condemnation proceedings 
may it convey such land for a valuable considera- 
tion. 


ANALYSIS 
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An established way for travel by vehicles, animals and persons 
across privately owned lands, outside the limits of municipalities, or- 
dinarily gives rise to an easement for highway purposes. 


“In the absence of a statute expressly providing for the 
acquisition of the fee, or of a deed from the owner expressly 
conveying the fee, when a highway is established by dedica- 
tion or prescription (user), or by direct action of the public 
authorities, the public acquires merely an easement of pas- 
sage, the fee title remaining in the land owner”, 25 Am. Jur. 
426, Section 132. 


Establishment of a road or highway by prescription (user), dedi- 
cation, or by action of county authorities under the provisions of 
Article I of Chapter 39, R. S. 1943, has always been presumed in Ne- 
braska to create no more than an easement, Cf. Graham v. Hartnett, 
10 Neb. 517, 7 N. W. 280; Gilliland v. Frontier Co., 148 Neb. 636, 28 
N. W. 2d 448; Draper v. Freese, 147 Neb. 147, 22 N. W. 2d 556. 


Hence, where the highway or portion thereof, the use of which is 
abandoned by the State was originally established by prescription 
(user), dedication, or by the action of county authorities, the State has 
no interest or title which it can convey. 


Rights of abutting owners in such highways must be determined 
from examination of the record title to the abutting real estate and 
the road records in the office of the County Clerk, County Surveyor 
or Highway Engineer. This is a matter for privately retained counsel, 
and disaffirmance by the Department of Roads and Irrigation of any 
interest in or title to such portions of highways cannot constitute an 
affirmance of the right or title of an abutting owner to exclusive 
possession thereof. 


Where the State, by deed or condemnation proceedings, acquired 
only an easement, then abandonment of the use of the land for high- 
way purposes would entail a reversion of the title to the grantor, his 
successors or assigns. The State has no interest which it can convey 
but for the purpose of clearing the record title it could release by a 
general disclaimer, and leave it to the abutting owner to determine 
from the record title whether he stands in the shoes of the grantor or 
condemnee, or is the successor or assignee in interest. 


It is within the power of the Legislature to provide for the ac- 
quisition of a fee interest in land for public purposes and the divesting 
of the owner of the land of all proprietary interest therein, Burnett v. 
Central Nebraska Public Power and Irrigation District, 147 Neb. 458, 
23 N. W. 2d 661. 


By Section 39-603, R. S. Supp. 1947, the Department of Roads and 
Irrigation is given power “to take, hold, and appropriate so much real 
estate as may be necessary and convenient in the manner provided 
for appropriation and condemnation of real estate by counties for 
public use as prescribed by Sections 23-325 to 23-332 * * *”, and Sec- 
tion 39-619, R. S. 1943, provides in part: 


“For the purpose of obtaining road material to be used 
in the construction and maintenance of state highways, built 
or maintained under the supervision of the Department of 
Roads and Irrigation, the Department is hereby empowered, 
on behalf of the State, to acquire lands and appurtenances 
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thereto, either by purchase or by condemnation proceedings, 
in the manner provided by law. * * *” 


The Legislature, having granted to the Department the power of 
eminent domain with no specific restriction as to the extent of its 
right to take, thereby delegated to the Department the right to exer- 
cise such power to whatever extent was reasonably necssary to carry 
out the purposes for which the power was delegated; and where the 
Department brought condemnation proceedings, designating the ex- 
tent of the interest of the land that it required, then it acquired that 
interest since the land owner, on appeal to District Court, could have 
questioned the reasonable necessity of the extent of the taking, Bur- 
nett v. Central Nebraska Public Power District, supra. 


Section 39-603.01, R. S. Supp. 1947, authorizes the Department to 
sell and convey any part of the real estate, acquired under the pro- 
visions of 39-603, when such real estate is not needed for highway 
purposes; and Section 39-603.02, R. S. Supp. 1947, provides in part: 


“All money received from such sales of real or personal 
property shall be deposited in the State Treasury and placed 
in the fund from which the money was paid for the original 
acquisition as certified to by the State Engineer”. 


It follows, therefore, that when the Department acquired title 
in fee simple by deed, warranty or quit claim, or by condemnation pro- 
ceedings in which it designated a fee simple as the extent of the in- 
terest it sought to acquire, such real estate can be sold and conveyed 
in accordance with the statutory direction. 


Where the Department designated less than a fee interest, such 
as an easement, or the proceedings were silent as to the interest to be 
acquired, in which latter case the presumption would be that it meant 
to acquire only an interest sufficient for highway purposes, i.e., an 
easement, Cf. Johnson v. Peterson, 85 Neb. 83, 122 N. W. 683, then the 
Department has nothing which it can convey. 


The condemnation proceedings in the County Court, and the rec- 
ords of the Register of Deeds, therefore, should disclose the extent and 
quality of the estate taken by the State, and where such examination 
discloses a fee interest, then a sale and conveyance may be made, 
otherwise not. 


We have examined the mimeographed form of the proceedings 
generally followed by the Department in condemning land for highway 
purposes. From such examination we are of the opinion that the 
State does not designate that it requires an estate in fee simple but 
merely requires an estate sufficient for highway purposes, i.e., John- 
son v. Peterson, supra; Martin v. Fillmore County, 44 Neb. 719, 62 
N. W. 863, an easement. The petition addresses itself, therefore, to a 
determination of the amount of damages that will be sustained by the 
owner of the real estate by reason of the taking merely of an ease- 
ment for right of way and incidental purposes. 


We have examined the form of conveyance to be used and, sub- 
ject to the changes noted therein, it is approved for the purpose. 
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July 16, 1949 
JOINT TENANCY 


Inheritance Tax Upon Property Held in Joint Tenancy: Taxability of 
Widow’s Statutory Share; Liability of Property for Debts 


SUBJECT: Inheritance tax upon property held in joint ten- 
ancy with right of survivorship—taxability of 
widow’s statutory share—liability of such prop- 
erty for debts and expenses of administration 
when sufficient property stands in name of de- 
cedent to pay same. 


REQUESTED BY: James J. Fitzgerald, County Attorney, Douglas 
County, Omaha, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter 
E. Nolte, Assistant Attorney General. 
QUESTIONS: An estate totalling $93,000 of real and personal 


property is being probated. $73,000 is in joint 
tenancy in several counties of the state. Debts 
and estimated administration expense is $5,000. 


1. Does the widow’s statutory share receiv- 
able under Section 30-101, R. S. 1943, come to her 
free of inheritance tax so far as the joint ten- 
ancy property is concerned? and, 


2. Are the expenses all chargeable to the 
property standing in the sole name of decedent? 


CONCLUSIONS: 1. The statutory share of the widow is free 
from inheritance tax only on that property which 
stood in the name of the decedent at the time of 
his death. Section 77-2002 specifically places a 
tax upon all property placed in joint tenancy, ex- 
cepting only that portion paid for in money or 
money’s worth by the surviving joint tenant. 


2. The property standing in decedent’s name 
at the time of his death is the only property which 
is liable for his debts and expenses of his estate’s 
administration. Inheritance taxes upon other real 
property however does not constitute an expense 
of administration of the estate and such prop- 
erty itself or the recipient thereof is liable there- 
for. 


ANALYSIS 


In the situation presented it is clear that if the decedent had re- 
tained all of his property till his death, his widow would have re- 
ceived free of inheritance tax, her homestead interest, her statutory 
share, and $10,000 of specific exemption. See Opinions of Attorney 
General, 1947-1948, p. 583, 1939-1942, p. 472. In an opinion directed 
to you on April 2, 1949, this office commented upon the rule in this 
jurisdiction set forth in Strahan v. Wayne County, 93 Neb. 828, 142 
N. W. 678, and In Re Estate of Sanford, 91 Neb. 725, 137 N. W. 864, 
and reached the conclusion that the uncertain foundation for the reas- 
oning in that rule was such as to subject it to grave doubt as to 
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whether in a case of recent origin the court would adopt or follow 
such a rule. We stated that because the Legislature had never seen fit 
to be more specific about the exemption provisions of the inheritance 
tax laws, it would indicate that the laws as being interpreted and 
applied were correct or at least were not disapproved. 


In Section 77-2002, R. S. Supp. 1947, we find that with respect to 
property placed in joint tenancy the Legislature has been more specific 
and has used language which obviates the impression that anything 
more than the specific $10,000 exemption is to be allowed to a widow 
on such joint tenancy property. 


That section reads: 


“Any interest in property or income therefrom shall be 
subject to tax * * * if: * * * held as joint tenants by the de- 
cedent and any other person in their joint names, except such 
part thereof as may be shown to have originally belonged to 
such other person and never to have been received or acquired 
by the latter from the decedent for less than an adequate 
and full consideration in money or money’s worth; * * *” 
(Emphasis supplied). 


It is probably clear that under the reasoning of the Strahan and 
Sanford cases the widow’s interest “belonged” to her prior to her 
husband’s death, but the Legislature has now required that a further 
element be shown, to-wit: that it was never received for less than full 
consideration in money or money‘s worth. We do not feel that the 
fact of marriage alone would constitute money or money’s worth with- 
in the meaning of this statute, and therefore advise that in our opinion 
the specific exemption of $10,000 is all that is available to a widow on 
so much of the property which her husband conveyed in joint tenancy 
prior to his death. 


We are cognizant of the Federal rule (See Ferguson v. Dickson, 
300 Fed. 691) which holds that the relinquishment of dower in juris- 
dictions where the same has not been abolished constitutes “money 
or money’s worth” sufficient to be consideration for a transfer of 
property afterwards exempt from inheritance tax levy. But in this 
state dower was specifically abolished in 1907 and therefore the widow 
in the instant case had no such right to give up or to waive. If her 
husband had retained the property her statutory share would have 
been exempt under the Strahan case (supra). He elected to transfer 
it by a joint tenancy, and while part of it may have belonged to her 
at the time of such transfer it had not been received for consideration 
in money or money’s worth, and consequently under the present word- 
ing of our statute is subject to tax. 


Since the property standing in the name of decedent at his death 
is all that comes into the hands of the administrator it, and it alone, is 
answerable to the debts and the administration expense. See Sec. 30- 
614, R. S. 1943. Recipients of property by the device of joint tenancy 
deeds are liable for payment of the inheritance tax due thereon. Sec. 
77-2011, R. S. 1943. The property itself is charged with the tax. See In 
re Estate of Sautter, 142 Neb. 42, 5 N. W. (2d) 263. 


We recognize that this matter is currently being considered in the 
county court of your county, and we are reluctant to issue as our 
opinion a statement which purports to be the estimate of how a pend- 
ing matter should be decided. It is therefore our suggestion that you 
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make use of this opinion, not as any indication of how the matter 
must be determined before the court considering it, but as our reason- 
ing only. 


July 16, 1949 
ROADS 


Liability of Private Construction Company for Unusual Damage 
to County Roads by Heavy Equipment 


SUBJECT: Liability of private construction company for un- 
usual damage to county roads by heavy equip- 
ment. 


REQUESTED BY: Richard E. Person, County Attorney, Phelps 
County, Holdrege, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter 
E. Nolte, Assistant Attorney General. 


QUESTION: Is a construction company which uses heavy ma- 
chinery upon a newly constructed county road 
responsible in damages for repairs required to 
be made? 


CONCLUSION: A common law cause of action may be main- 
tained against a private individual who makes 
an extraordinary or a negligent use of a county 
road open to the public. Whether or not judg- 
ment may be obtained will depend upon the 
determination of the questions of fact as to 
whether the use of the road is negligent or is 
extraordinary and whether the actions of the 
offender were unlawful and malicious as well 
as whether the destruction caused might be 
termed “plowing up the road”. 


ANALYSIS 


In an analysis of this case we deem it proper first to submit the 
facts as you have set them forth in your request: 


“The opinion of your office is requested with reference 
to the following facts: A construction company with heavy 
machinery is engaged in replacing natural gas pipe lines ad- 
jacent to a newly constructed County gravel road. During 
recent heavy rains, this company endeavored to move their 
heavy equipment down the County gravel road and in so 
doing it was necessary at times that they hook on two ve- 
hicles to pull the machinery through the road. Since the 
road was newly constructed, and soft from rain, this County 
will be required to expend about $2,500.00 to repair about 3 
miles of roads which were damaged. The County Board has 
asked this office to take whatever action it deems necessary 
to effect the collection of the cost of repairing this road.” 


Section 39-715, R. S. 1943, specifically gives a cause of action to 
the county in this type of action when the acts involved were willful 
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and malicious. We feel that a jury question will be presented in this 
matter for certainly, as you state, the actions of the company were 
willful and deliberate and in our opinion when it is considered that 
the company operated for a distance of three miles there must have 
been such an awareness of the damage and destruction which was 
occurring to the road so that further continuance of the activities 
upon a soft road bed may very well reach a stage which could be 
called or found malicious. 


In an action against this public utility company we feel a question 
of fact is presented as to whether the action of the company did or 
did not constitute plowing up the road, within the meaning of Section 
39-706, R. S. 1943. Certainly it must be conceded that plowing can 
be accomplished by the use of makeshift device as well as by a stand- 
ard plow and if in fact this operation plowed up part of the road, we 
believe a jury which attributed damages to such action might find it, 
to be “plowing up a road”. 


There appears at Vol. 5 A. L. R., page 765, a case from Tennessee 
which denies a county recovery on facts somewhat similar to yours. 
The annotator states that that case represents the American theory as 
to the rights to use the highways. However, there has long been in 
English common law a legal theory that extraordinary or negligent 
traffic damaging the road is a proper basis for recovery by the road 
authority required to make the repairs. This common law theory 
treats such operations as a nuisance and permits its injunction or 
damages for injuries caused by it. See the list of cases cited at 5 
A. L. R. 771 and supplementary thereto. 


The Supreme Court of Iowa in State v. F. W. Fitch Co., 236 Ia. 
208, 17 N. W. (2d) 380, stated the rule as follows: 


1. “Bridges are a part of public highways. Subsection 5 
of section 63, Code of Iowa 1939. Authorities are substantially 
in accord that action will lie in a proper case against one who 
wrongfully or negligently injures a bridge or a highway. 
Elliott on Roads and Streets, 4th Ed., Vol. 1, Section 77, page 
98; 25 Am. Jur. 635; 8 Am. Jur. 972; 11 C. J. S., Bridges, Sec. 
99, p. 1135; Township v. Parkhurst, 122 N. J. L. 598, 7 A. (2d) 
627. In the language of Town of Troy v. Cheshire Railroad 
Co., 23 N. H. 83, 55 Am. Dec. 177, 184, ‘If the bridge erected 
by the town, and which they are bound to maintain, * * * is 
destroyed, either wantonly or negligently, by others, the town 
may, upon what we think are unquestionable principles of 
common law and common justice, commence their suit against 
the wrong-doer, and recover all such damages as they have 
sustained by his wrongful act, * * *’.” 


(2, 3) “This common-law remedy is not necessarily super- 
seded by statutes providing penalties or new remedies. 
Struble v. Republic Motor Truck Co., 216 Mich. 299, 185 N. W. 
792; Town of Sharon v. Anahma Realty Corporation, 97 Vt. 
336, 123 A. 192; Jones v. Knutson, 212 Iowa 268, 272, 234 N. W. 
548. Nor do statutes providing for criminal liability warrant 
the inference that, in the absence of statute, there is no civil 
liability. Pittsburgh, C., C. & St. L. Ry. Co. v. Iddings, 28 
Ind. App. 504, 62 N. E. 112.” 


In Wright v. Barkley, 151 Neb. 97, 36 N. W. (2d) 645, the Supreme 
Court of Nebraska restated the statutory position of this state to be 
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that so much of the common law of England as is not changed by 
specific statute has been adopted by the law of this state, (Section 
49-101, R. S. 1943). There has not been to our examination any specific 
statute which would deprive the county of a right to recover for dam- 
ages to a road injured by extraordinary or negligently destructive 
traffic and it is, therefore, our opinion that such action is maintain- 
able and that recovery may be had. 


July 18, 1949 
TAXATION 


Tax Levy for Maintenance of County Fair Associations; Right to 
Tax Funds in Addition to Funds from State Racing Commission 


SUBJECT: County Fair Associations; Tax levy for main- 
tenance of county fair. 


REQUESTED BY: Firmin Q. Feltz, County Attorney, Keith County, 
Ogallala, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 


QUESTION: Is a county fair association entitled to receive 
$2000 raised by taxation in accordance with Sec. 
2-1210, Revised Statutes of Nebraska for 1943, in 
addition to its proportionate share of funds re- 
ceived from the State Racing Commission. 


CONCLUSION: Under the provisions of Sec. 2-1210, Revised Stat- 
utes of Nebraska for 1943, and Sec. 2-229, Re- 
vised Statutes of Nebraska for 1943, a county fair 
association organized under Secs. 2-221 to 2-231, 
Revised Statutes of Nebraska for 1943, is not en- 
titled to receive a flat $2000 in addition to funds 
received from the State Racing Commission. 


ANALYSIS 


Sec. 2-201 and following, Revised Statutes for 1943, provides for 
the organization of a group of citizens constituting a county agricul- 
tural society, which operates under the direction of the State Board 
of Agriculture (State v. Wallen, 117 Neb. 397, 220 N. W. 688) and may 
have taxes levied as in said sections provided. 


Secs. 2-221 to 2-231, Revised Statutes of Nebraska for 1943, pro- 
vide for the formation of county fair boards by the counties them- 
selves. These county fair boards are separate and distinct from the 
organizations set up by the county agricultural societies provided for 
under Sec. 2-201 and following. The latter are aggregations of in- 
dividuals authorized to hold fairs while the former are authorized to 
hold county fairs under Sec. 2-221 for the counties themselves. 


Sec. 2-1210, Revised Statutes for 1943, as amended by L. B. 98, 
effective March 8, 1949, provides in part as follows: 


“The balance of the funds coming into the hands of the 
State Racing Commission, after its expenses and the perman- 
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ent expense fund shall have been deducted as hereinbefore 
provided, shall be divided into as many equal parts as there 
are counties in the State of Nebraska. One part shall be re- 
mitted to the county treasurer of each county regardless of 
population. If the county has an approved and qualified 
county fair, the money shall be used only for the purpose of 
paying premiums for agricultural, home economics, and live- 
stock exhibits and such other premiums as are referred to in 
section 2-205; Provided, if there is no approved and qualified 
county fair for the county, the money shall be used by a 4-H 
club having a county show.” 


Sec. 2-203, Revised Statutes of Nebraska for 1943, provides in 
part: 


“* * * Tn counties having not more than 50,000 popula- 
tion, the county board shall assess so much. of the one-fourth 
mill levy as will raise two thousand dollars, * * *.” 


This section applies to county agricultural societies and has been 
amended by L. B. 299 which has not become effective as of this date. 


Sec. 2-229, Revised Statutes of Nebraska for 1943, provides as 
follows: 


“During the month of November each year, the county 
fair board shall prepare and submit to the county board an 
estimate, itemized as far as possible, of the amount of money 
which shall be necessary to be collected by taxation for the 
support and management of the fair for the ensuing year. The 
county board shall levy such amount of taxes as may be 
necessary for county fair purposes, and such tax shall be 
levied and collected in like manner as general taxes for the 
county.” 


We assume from your letter that Keith County has organized its 
own county fair in accordance with Secs. 2-221 to 2-231, supra, and 
that the “County Fair Association” about which you speak is the 
county fair board referred to in the statute. This being true, Sec. 
2-229, supra, would control the amount of taxes levied for the fair, 
which statute while it is mandatory in its nature, it does not provide 
for any specific amount to be collected by taxation for maintenance 
of a fair. Under this section it is our opinion that the county board 
could levy only the difference between the fund received from the 
State Racing Commission and the amount necessary to maintain the 
fair. 


If, on the other hand, the “County Fair Association” referred to 
in your letter is in reality acounty agricultural society as provided 
in Secs. 2-201 and following, then Sec. 2-203, supra, is controlling and 
by the use of the word “shall” the Legislature has manifested its in- 
tent that the levy of “so much of one-fourth of a mill levy as will 
raise two thousand dollars” be mandatory and in that situation it is 
our conclusion that the county board must levy taxes of $2000 in addi- 
tion to the fund received from the Nebraska State Racing Commis- 
sion. 
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July 19, 1949 
COUNTY FAIR 


Approved and Qualified When Maintained by County Agricultural 
Society Where County Maintains No Fair 


SUBJECT: 
REQUESTED BY: 


OPINION BY: 


QUESTION: 


CONCLUSION: 


County Fair; Approved and qualified. 


T. G. Weddel, County Attorney, Keya Paha 
County, Springview, Nebraska. 


James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 


Can a fair sponsored by a county agricultural so- 
ciety constitute an approved and qualified county 
fair within the meaning of L. B. 98, effective 
March 8, 1949. 


In a situation where the county has not organized 
and does not maintain its own county fair in 
accordance with Secs. 2-221 to 2-231, Revised 
Statutes of Nebraska for 1943, but the official 
county fair is maintained by the county agricul- 
tural society, the fair so maintained is the ap- 
proved and qualified fair of the county and the 
county agricultural society is entitled to receive 
the funds distributed by the State Racing Com- 
mission to be used as provided in L. B. 98, effect- 
ive March 8, 1949. 


ANALYSIS 


In an opinion written by this office under date of September 24, 
1946, see Report of Attorney General, 1945-1946, p. 145, it was said: 


“Sec. 2-230 is as follows: 


“Whenever any county shall have established a county 
fair under the provision of sections 2-221 to 2-231, no 
money shall be paid by the county to any other society 
or association maintaining a fair within the county.’ 


“Where the county has itself taken advantage of the au- 
thorization to set up a county fair, it was the intention of 
the legislature that no money should thereafter be paid to 
any other association maintaining a fair within the county. 
** * 


“It cannot be said that the provisions of Secs. 2-203 and 
2-230 are so inconsistent that they cannot be construed to- 
gether. Sec. 2-203 may be construed to apply to a properly 
organized agricultural society so long as it may be in exist- 
ence and so long as the county does not establish its own 


fair.” 


It is our conclusion, therefore, that if Keya Paha County does not 
maintain its own fair under Secs. 2-221 to 2-231, supra, that the fair 
at Nordon put on by the county agricultural society under Secs. 2-201 
to 2-217, supra, constitutes the official, approved and qualified fair of 
your county within the meaning of L. B. 98, effective March 8, 1949, 
and as such the said agricultural society is entitled to the funds re- 
ceived from the State Racing Commission. 
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July 20, 1949 
COUNTY ASSESSOR 


Publication of Availability of Assessment Blanks as Constituting 
Delivery of Blanks 


SUBJECT: Delivery of tax assessment blanks. 


REQUESTED BY: Chauncey C. Sheldon, County Attorney, Scotts- 
bluff, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; C. S. 
Beck, Deputy Attorney General. 
QUESTION: Where the County Assessor made public to tax- 


payers by newspaper, the times and places within 
the county that assessment blanks would be avail- 
able with one of his assistants in attendance to 
aid in filling out the blanks, all of which was ful- 
filled, has he complied with the statute as to 
delivery of assessment blanks? 


CONCLUSION: We are of the opinion that the above procedure 
is within the contemplation of the statute. 
ANALYSIS 


The legislative intent in the enactment of a statute is the con- 
trolling factor in the construction of such statute. The particular 
statute with which we are concerned appears as Section 77-1229, Re- 
vised Statutes Supp. 1947 and insofar as material here reads as fol- 
lows: 


“Every person required to list property shall make out 
and verify by his oath a statement of all personal property 
which he is required to list, * * * upon the blanks prescribed 
by the State Tax Commissioner. Such blanks shall be de- 
livered to each taxpayer by the county assessor or his as- 
sistants for that purpose, and when so made out shall be 
verified by each person before the county assessor, his assist- 
ants, a notary public, or some other person authorized by law 
to take acknowledgments, and be delivered to the county 
assessor or county clerk as ex officio county assessor on or 
before April 20 of each year.” 


This section first appeared as Section 16 of L. B. 91 of the 1947 
legislative session without the delivery date. As an aid to discovery 
of the legislative intent recourse may be had to the title of the act. 
McConnell v. McCook National Bank, 142 Neb. 451, 6 N. W. (2d) 599. 
The title of the above act reads in part as follows: 


“* * = to provide for the powers and duties of county as- 
sessor and assistants; to provide for the listing of property for 
taxation by each taxpayer; * * * to provide that it shall not 
be necessary to call upon any person to deliver to the assessor 
a list of taxable property which by law is required to be 
listed in order to subject a person to a penalty for wilfully 
failing or refusing to deliver such property; * * *.” 


This bill was approved May 31, 1947, but later in the session the 
above section was re-enacted as Section 26 of L. B. 100, the only 
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amendment being the setting out of the date the assessment schedules 
must be delivered to the county clerk. Acts passed at the same ses- 
sion of the legislature relating to the same subject, are presumed to 
be actuated by the same policy and should be construed together. 
Nebraska Evangelical Synod v. McKelvie, 104 Neb. 93, 175 N. W. 531. 
Hence the above quoted title is available as an aid in arriving at the 
legislative intent manifest in the act itself. Following the rule above 
announced we find that Section 43 of L. B. 91 which now appears as 
Section 77-405.01, Revised Statutes Supp. 1947, provides as follows: 


“The office of precinct assessor is abolished, and wher- 
ever the words ‘precinct assessor’ may appear in any statute, 
they shall be construed to refer to and mean county assessor.” 


The act further provides that the county assessor shall carefully 
examine and check all returns of personal property, to determine that 
all personal property of the taxpayer is listed at its actual value. 
Section 77-409, Revised Statutes Supp. 1947; he has general super- 
vision over and direction of the assessment of personal property, Sec- 
tion 77-410, Revised Statutes Supp. 1947; he may, after examination 
of a return, make such investigation and inspection of the property 
set out in the return and of the taxpayers books, records and paper 
as will enable him to determine that all personal property of the tax- 
payer is listed. Section 77-411, Revised Statutes, Supp. 1947. 


The general rule is announced in 61 C. J. page 622: 


“In many jurisdictions there are statutes providing the 
persons owning taxable property shall make a list, schedule, 
or inventory thereof and return it to the assessors as a basis 
for their assessment. The legislature of a state has power to 
enact such a statute, consistently with due process of law, and 
when it has done so, it is the duty of a taxpayer to comply 
with the statute. * * * Directions as to the time when, or 
within which, the list must be returned, are generally applied 
with strictness, * * *.” 


We do not find that our Supreme Court has ever been called upon 
to determine this question, but we find a case in point in McDonald v. 
Clarke County, 195 N. W. 189 (Iowa). In this case the Iowa statute 
apparently required the assessor to call on the property owner and get 
a signature to the list of property taxable, having failed to do so but 
assessed the property any way the taxpayer sought relief in equity. 
The Iowa court held: 


“Though assessor failed in his statutory duty to call on 
the plaintiff and to take her signature to a list of property, 
plaintiff violated a duty in failing to call on and to list her 
property with him, as she presumably knew she was sub- 
ject to assessment, and knew the function of the board of 
review and the statutory requirements as to its time of meet- 
ing, and, if she believed that he had made no assessment, her 
violation of the duty became more flagrant.” 


There is no statutory requirement, in this state, that the assessor 
must call on each taxpayer to get his assessment schedule. In this 
connection, we may point to a rule as announced in Placek v. Ed- 
strom, 148 Neb. 79, 26 N. W. (2d) 489: 


“In enacting a statute, the legislature must be presumed 
to have had in mind all previous legislation upon the sub- 
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ject, and hence in construing a statute courts must consider 
the pre-existing law and any other laws relating to the same 
subject.” 


A brief review of the historical background of the statute under 
consideration will point up the application of the rule. The first record 
of the statute appears as Section 4337, Compiled Statutes of 1901; this 
section required the assessor to “call at the office, place of doing busi- 
ness, or residence of each person required by this act to list property” 
and there complete assessment schedule. This was amended by Laws 
of 1903, page 399, by requiring the taxpayer to list his property on a 
blank to be delivered to him by a deputy assessor. This was again 
amended, Laws of 1909, page 437, by changing the name from “deputy” 
assessor, to “precinct” assessor and as so amended stood until the 
change in 1947. 


We think the duty to return property for assessment purposes is 
inherent and exists independently unless the statute directs otherwise. 
Our Supreme Court said in the case of In re Roger’s Estate, 147 Neb. 
1, 22 N. W. (2d) 297: 


“All property in this state, not expressly exempt there- 
from, is subject to taxation. Constitution Article VIII, Sec- 
tion 2; Sec. 77-201, Revised Statutes, 1943. The obligation to 
return property for taxation is a continuing one. That obliga- 
tion rested upon the deceased during his lifetime both before 
and after the passage of the act in question. * * *.” 


The above case was decided before the 1947 legislative session 
and the amendatory acts did not change this law but clarified it. Ar- 
riving then at the conclusion that the duty rests upon every owner of 
taxable property to return it for assessment purposes, the question of 
how delivery of the blanks to the taxpayer is accomplished becomes 
immaterial, as we view it. The word “delivered” as used in the stat- 
ute was intended to be directory only and used in the sense of “fur- 
nished, supplied, made available to”. 


Considering all of the amendments together, which is the rule of 
construction and in the light of the title provision that the assessor 
need not call upon the taxpayer to deliver his list of taxable prop- 
erty before assessing the penalty, we think the intent of the legisla- 
ture is clearly disclosed. It is not reasonable to construe the statute as 
requiring a “delivery” of the assessment blank to the taxpayer when 
by the same act the office of precine tassessor was abolished thereby 
depriving the county assessor of the means of so doing and if the 
legislature intended the assessor to deliver the blanks by mail it could 
have said so but such is not the case. 


As each taxpayer is required to attend at the office of the county 
treasurer and pay his taxes, no demand being required, Section 77- 
1701, Revised Statutes 1943, so is he required, by the legislative intent 
manifest in the 1947 amendments, to list his personal property for 
assessment. Even if this necessitates a visit to the office of the county 
assessor, he cannot avoid assessment because a blank schedule was not 
“delivered” to him for that purpose, and if he fails to present his list 
to the county assessor on or before April 20th, the assessor is justified 
in adding the penalty, the penalty provision was considered and upheld 
by the Supreme Court in the case of In re Rogers’ Estate, supra. 


We think the method followed by your assessor was a substantial 
compliance with the statute and further that any reasonable procedure 
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followed by the assessor which would call the matter to the attention 
of the taxpayer and furnish the blanks at convenient times and places 
for their convenience would be a compliance with the statute. 


July 22, 1949 
BRAND COMMITTEE 
Authority of Brand Committee to Fix the Date for Holding Cattle Sales 


SUBJECT: Authority of brand committee to fix the date for 
holding cattle sales. 


REQUESTED BY: Secretary of State, State House, Lincoln, Ne- 


braska. 

OPINION BY: James H. Anderson, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 

QUESTION: Does the brand committee have authority by regu- 


lation to fix the date when cattle sales are to be 
held in the various sales pavilions within the 
brand area? 


CONCLUSION: The brand committee is without authority to fix 
the date when cattle sales are to be held in the 
various sales pavilions within the brand area. 


ANALYSIS 


You inquire whether the brand committee may by regulation fix 
the date when sales may be held at the various sales pavilions within 
the brand area. 


Section 54-141, R, S. 1943, grants to the brand committee the power 
to make rules and regulations. This section provides as follows: 


“The committee shall have the power and authority to 
pass rules and regulations relating to the administration of, 
but ee inconsistent with the provisions of sections 54-134 
to 54-157. 


The validity of statutes which grant to administrative boards or 
officers the authority to make rules and regulations which have the 
effect of law is discussed in 42 Am. Jur. 342, paragraph 45. This sec- 
tion states in part as follows: 


“Tt is a fundamental principle of our system of govern- 
ment that the rights of men are to be determined by the law 
itself, and not by the let or leave of administrative officers or 
bureaus. 


“A statute which in effect reposes an absolute, unregu- 
lated, and undefined discretion in an administrative body be- 
stows arbitrary powers and is an unlawful delegation of legis- 
lative powers. The presumption that an officer will not act 
arbitrarily but will exercise sound judgment and good faith 
cannot sustain a delegation of unregulated discretion.” 


If Section 54-141, R. S. 1943, were to be construed as granting au- 
thority to the brand committee to fix the dates when sales are to be 
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held at the various sales pavilions, it is our opinion that said section 
would be invalid. It is a fundamental rule, however, that if a statute 
is subject to more than one construction, one of which will uphold the 
statute and the other would constitute the statute invalid the courts 
will construe such statutes so as to uphold its validiy. 


It is, therefore, our opinion that Section 54-141 does not grant au- 
thority to the brand committee to fix the date when cattle sales may 
be held within the brand area. 


July 26, 1949 
MOTOR VEHICLE LICENSE AND REGISTRATION 


License Revocation Hearing Evidence Not Admissible in 
Subsequent Trial 


SUBJECT: Revocation of Motor Vehicle Dealer’s License. 


REQUESTED BY: Department of Roads and Irrigation, Motor Ve- 
hicle Division, State House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; C. S. 
Beck, Deputy Attirney General. 


QUESTION: After revocation of a dealer’s license may the evi- 
dence used in the hearing to revoke be used in a 
subsequent civil or criminal action against the 
dealer? Are license fee funds available to assist 
retail buyers in civil actions? Is the liability of 
the bonding company limited to the face of the 
bond? 


CONCLUSION: Evidence used at the hearing to revoke is not ad- 
missible in a criminal action under the act; license 
fees may not be used to aid retail buyers in civil 
suits; the bonding company’s liability is the face 
of the bond in the aggregate. 


ANALYSIS 


The answer to your first question is found in Sec. 60-614, R. S. 1943, 
which provides generally that the administrator has the power to 
require the attendance of witnesses and the production of books and 
records on behalf of both parties and concludes with the following: 


“* * © Any information obtained from the books and rec- 
ords of the person complained against may not be used against 
the person complained against as the basis for a criminal prose- 
cution under the laws of this state.” 

You will note that the statute only restricts as to criminal cases, 
hence, such evidence would probably be admissible in civil actions. 


Your second question has to do with the use of license fees to aid 
retail buyers that bring civil actions under the act. Sec. 60-607, R. S. 
Supp. 1947, provides in part as follows: 


“To pay the expenses of the administrator’s office in con- 
nection with the operation, maintenance and enforcement of 
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this act, the administrator shall collect with each application 
for each class of license the following fees; * * *” 


The word “enforcement” as used in the above statute can only 
mean the performance of those duties as set out in the act itself, and 
we find no duty enjoined upon the administrator to see that a civil 
action is brought by a retail buyer to recover his damage. So far as 
any criminal action is concerned when the administrator has reported 
the facts of what he believes to be a law violation to the county attor- 
ney of the county wherein the violation took place he has fulfilled his 
obligation under the statute. The costs of the criminal action abide 
the judgment and are either paid by the county or the defendant. 


Your third question concerns the extent of the liability of the 
bonding company on the bond. Sec. 60-619, R. S. Supp. 1947, contains 
the general provisions concerning the bond of a motor vehicle dealer. 
It concludes with the following: 


“* * * The aggregate liability of the surety, however, shall 
in no event exceed the penalty of the bond.” 


The word “aggregate” has been judicially defined as a sum, mass 
or assemblage of particulars; a total or gross amount. It implies a 
plurality of units, whose total amount it represents. Chapin v. Wilcox, 
46 P. 457 (Cal.). Hence, the statute could only mean that adding all 
the different claims against the dealer together his surety would not be 
required to pay more than the face of the bond to satisfy all. 


July 27, 1949 
SCHOOL BOARD 


Children Under Five Years, Admission to Kindergarten Upon 
Demonstration of Ability Required 


SUBJECT: Schools; children under five years after October 
15. 


REQUESTED BY: F. B. Decker, Director of Administration, Depart- 
ment of Public Instruction, State House, Lincoln, 


Nebraska. 
OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 
QUESTION: Under the provisions of Section 83 of L. B. 1, must 


a school board admit a child who is not five years 
old on or before October 15 but who has demon- 
strated through recognized testing procedures 
that he is capable of taking the work of the kin- 
dergarten or beginner grade? 


CONCLUSION: Yes—in the situation above described and in ac- 
cordance with Section 83 of L. B. 1, such a child 
must be admitted to the kindergarten or beginner 
grade. 


ANALYSIS 


Section 6, Article VII of the Nebraska Constitution provides as 
follows: 
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“The legislature shall provide for the free instruction, in 
the common schools of this state, of all persons between the 
ages of five and twenty-one years.” 


In construing this.section of the constitution the Nebraska Supreme 
Court held in Affholder v. State, 51 Neb. 93, 90 N. W. 544, that the 
method and manner of furnishing free instruction is to be left to the 
Legislature. 


In accordance with the ruling in the above entitled case the Legis- 
lature has passed numerous statutes relating to the schools of this state. 
In the 1949 session the Nebraska Legislature enacted L. B. 1, Section 
83, subsection 2, of which provides: 


“(2) The board in all classes of school districts shall not 
admit any child into the kindergarten or beginner grade of 
any school of such school district unless (a) such child has 
reached the age of five years or will reach such age on or be- 
fore October 15 of the current year or (b) such child has 
demonstrated through recognized testing procedures approved 
by the Superintendent of Public Instruction that he is capable 
of carrying the work of those grades.” (Emphasis supplied.) 


It is the well settled law in Nebraska, and the cases are too numer- 
ous to mention herein, that in construing statutes the Legislature’s in- 
tent must be given effect. Furthermore, Section 83, subsection 2, is 
mandatory in its nature and in Chase v. U. S., 261 F. 833, affirmed 
1919, 41 S. Ct. 417, 256 U. S. 1, 65 L. Ed. 801, tried in the Federal Dis- 
trict Court of Nebraska, the rule was laid down that where “a statute 
which ‘authorizes’ a public officer to do a certain thing it imposes upon 
him a positive and absolute duty to do such act, which may be en- 
forced by those for whose benefit it is to be done, in the absence of 
words giving him a discretion.” 


In view of the above cited cases and statutes it is the opinion of 
this office that the school boards to which you refer in your letter must 
admit any child who is not five years old on or before October 15, but 
who has demonstrated that he is capable of handling the work of the 
kindergarten or beginner grade through recognized testing procedures. 


July 28, 1949 
ASSISTANCE 


Authority of County to Levy in Excess of 5/10ths Mill for 
Old Age and Dependent Children Assistance 


SUBJECT: Assistance—Authority of county under L. B. 536 
to levy in excess of five-tenths mill for old age 
and dependent children assistance. 


REQUESTED BY: Neil C. Vandemoer, Director of Assistance, State 
House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: Where the five-tenths of one mill maximum levy, 
as provided in L. B. 536, 1949 session of the Legis- 
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lature, is not sufficient to meet the county’s needs 
for old age and dependent children assistance, 
may it raise the needed additional money in its 
general relief tax levy? 


CONCLUSION: Section 77-1601, as amended by L. B. 536 does not 
the obligation of a county to provide old age 
assistance and aid to dependent children to the 
amount produced by the special tax levy. Where 
the special fund produced by this levy proves to 
be insufficient the county may raise the additional 
money by its general relief tax levy to enable it 
to carry out its legal obligations as to old age and 
child assistance. 


ANALYSIS 


L. B. 536 passed by the 1949 Legislature amends Section 77-1601, 
R. S. Supp. 1947. This statute, as amended by L. B. 536, provides in 
part: 


“Before levying taxes for any other functions of county 
government, each county shall first levy a tax sufficient to en- 
able the county board to carry out its duties with regard to 
old age assistance and aid to dependent children payments as 
provided in sections 43-512 and 68-206.01 and the proceeds de- 
rived from such levy shall be known as the county assistance 
fund. The amount of such levy shall be based upon estimates 
of costs made by the Board of Control and supplied to each 
county by the first day of June of each year covering the 
amount of funds needed for the ensuing year. In no case 
shall this levy exceed five-tenths of a mill.” 


While the statute provides that the tax shall be “sufficient to en- 
able the county board to carry out its duties with regard to old age 
assistance and aid to dependent children”, we regard this provision as 
not exclusive although mandatory, as the statute restricts as to the rate 
of tax to be levied but does not limit the obligation of the county to 
provide old age assistance and assistance to dependent children. This 
obligation remains the same as it was before the enactment of L. B. 
536. We conclude, therefore, that where the funds raised by this special 
tax prove to be insufficient the county may supply the deficiency from 
other funds appropriated for general relief purposes. The obvious pur- 
pose of L. B. 536 was not to restrict the obligations of the counties in 
respect to old age assistance and aid to dependent children but rather 
to provide an additional fund for the more effective performance of 
their obligations in these matters. 


July 29, 1949 
SCHOOLS 


Status of Article III School Under L. B. 1 Where School Has Illegally 
Maintained a High School; Exclusion of Nonresident Contract 
Pupils in Count to Determine Enrollment 


SUBJECT: Status of Article III school under provisions of 
L. B. 1; exclusion of nonresident contract pupils 
from count. 


—356— 


REQUESTED BY: Walter H. Smith, County Attorney, Cass County, 
Plattsmouth, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 
QUESTION: Will an Article III school under old law which is 


illegally maintaining a high school fall into class 
I or class II under L. B. I; status of existing con- 
tracts, and exclusion of nonresident contract 
pupils from count in arriving at necessary en- 
roliment of 20 pupils to change to a class II dis- 
trict. 


CONCLUSION: An Article III school under old law, which as and 
is unlawfully maintaining a high school will fall 
into class I under provisions of L. B. 1, and exist- 
ing contracts are therefore unaffected. Nonresi- 
dent contract pupils not to be included in count 
when determining size of enrollment. 


ANALYSIS 


In an opinion written by this office on August 11, 1943, see Report 
of Attorney General for 1943-1944, p. 267, it was concluded that an 
Article III school had no authority to maintain a high school. 


Section 2, subsection (1) of L. B. 1 provides: 


“Class I shall include any school district that maintains 
only elementary grades under the direction of a single school 
board.” 


This is the class in which the school about which you inquire must 
fall. The fact that Section 2, subsection 2 of L. B. 1 makes provision 
for schools maintaining high schools to fall within class II, is not appli- 
cable to your situation for the reason that the high school is being main- 
tained by an Article III school is being held unlawfully; without proper 
statutory authority and consequently cannot be recognized. There- 
fore, for the purposes of classification the school district about which 
you inquire must be regarded as having no high school but only the 
elementary grades. Such schools fall into class I under the new law. 


In view of the fact that an Article III school under the old law 
does not fall into class II under the provisions of L. B. 1, it is un- 
necessary to go into the question of the status of existing contracts 
for they remain unaffected. 


You further inquire whether or not contract pupils from other 
districts may be included in the count when determining the enroll- 
ment of the district for the purpose of changing to a class II district. 
In an opinion written by this office, see Report of Attorney General 
for 1943-1944, p. 266, in construing a similar statute the conclusion was 
reached that: 


“We are of the opinion that children who have been 
transferred to a district for temporary purposes need not be 
counted in determining whether there are ‘less than five chil- 
dren who are seven years of age and less than sixteen years 
of age who will attend school during the term,’ * * *.. Such 
children are still residents of their home district and are merely 
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transferred temporarily and the parents given limited voting 
privileges in the transferred district.” 


It would appear that the situation referred to in the opinion above 
cited and the facts which you have presented in inquiring about Sec. 
230 (3) of L. B, 1 are analogous and it is therefore our opinion that 
contract pupils from other districts would not be included in the 
count when determining the necessary enrollment specified in Sec. 
230 (3), supra, to enable a class I district to change to a class II dis- 
trict. 


July 28, 1949 
ASSISTANCE 


Regulation of Board of Control Requiring Payments in Excess of 
Participation of Federal Government, Validity 


SUBJECT: Assistance—Authority to make payments for 
medical care jointly to recipient and vendor. 


REQUESTED BY: Neil C. Vandemoer, Director of Assistance, State 
House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTIONS: 1. Does the Board of Control have authority to 


require ADC payments (section 43-512, R. S. 
Supp. 1947) for medical care, over and above twice 
the maximum payment participated in by the Fed- 
eral Government, to be made jointly to the re- 
cipient and vendor? 

2. Does the Board of Control have authority to 
require BA payments (section 68-404, R. S. Supp. 
1947) for medical care, over and above the $50 
maximum, to be made jointly to the recipient and 
vendor? 


CONCLUSIONS: A regulation by the Board of Control for the mak- 
ing of ADC payments and BA payments for medi- 
cal care, over and above twice the maximum pay- 
ment participated in by Federal Government, 
jointly to the recipient and the vendor is not in- 
consistent with the statutes governing this subject 
and is valid. 


ANALYSIS 
Section 43-514, R. S. 1943, contains the following provision: 


“Payment of assistance with respect to any dependent 
child shall be made to any person or persons in whose home 
the residence of such child is maintained.” 


Section 68-310, subsection (c), R. S. Supp. 1947, provides an ex- 
ception in the case of payments for medical, surgical and hospital care, 
which may be made directly to the persons, firms, associations or cor- 
porations furnishing such services, when so provided by regulations 
prescribed by the Director of Assistance. 


—358— 


Thus we find direct statutory authority for the making of ADC 
payments for medical care either to the recipient or to the vendor, un- 
der regulations prescribed by the Director of Assistance. While the 
statutes do not specifically provide for such payments to be made jointly 
to the recipient and vendor it appears to us to be a reasonable inference 
that the Legislature intended to vest the Board of Control with au- 
thority to make such payments jointly to the recipient and the vendor 
under suitable regulations, if it sees fit, as it seems clear that the Legis- 
lature has given the Board of Control considerable latitude in its rule 
making power respecting matters of administration. As long as the 
Legislature has granted express authority to the Board to make such 
payments either to the recipient or to the vendor, in its discretion, we 
can see no valid reason why these payments may not be made to both 
jointly, in the absence of any statutory prohibition thereof. 


In the case of Blind Assistance we believe that the same reasoning 
applies. Under Section 68-324, R. S. 1943, the Board of Control has 
broad powers to make rules and regulations for the administration of 
public assistance except where limited by specific statutory provisions. 
We believe that a regulation for the payment of BA medical care over 
and above twice the maximum payment participated in by the Federal 
Government is not inconsistent with the laws and would be a proper 
exercise by the Board of its rule making powers. 


July 28, 1949 
LIQUOR LICENSES & SALES 


Right of Clubs to Serve Drinks from Bottle of Member; Sale 
of Cards Entitling Holder to Liquor Purchased by 
Club Itself ‘ 


SUBJECT: Liquor Licenses and Sales—Right of club to serve 
drinks from bottle of member—Sale of cards. 


REQUESTED BY: Nebraska Liquor Control Commission. 


OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTION: 1. May a club which has no license to sell liquor 


by the drink receive a bottle of liquor from a 
member and issue him a card marked for the 
number of drinks in the bottle of that particular 
brand of liquor and then serve him the number 
of drinks of the brand called for by the card 
without regard to the bottle from which it is 
drawn, provided the liquor is from a bottle fur- 
nished by a member of the club? 

2. May the club sell a card to a member good 
for a certain number of drinks which the club it- 
self furnishes, and each time the member takes 
a drink, the price is punched out of the card? 


CONCLUSION: The practice outlined in the first question where- 
by the club merely serves to its members liquor 
purchased by the members for their individual 
use is not forbidden by law, even though more 
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than one member is served from the same bottle. 
A club may not itself purchase liquor and sell 
cards to its members good for a certain number 
of drinks and serve such drinks from its own 
liquor unless it has a license to sell liquor by the 
drink. 


ANALYSIS 


In answering your first question, we assume that the club does 
not own the liquor but merely acts as custodian of liquor which is 
purchased by the individual members for their personal use. The 
club merely serves to the member the liquor which he has purchased 
for himself. The fact that more than one member is served from the 
same bottle is, we believe, immaterial, as long as the liquor is pur- 
chased by a member and the member receives in drinks the amount 
of the brand of liquor he has purchased. We find nothing in the law 
which, in our opinion, makes this practice illegal. 


Your second question assumes that the club itself purchases the 
liquor and then sells cards to its members good for a certain number 
of drinks which are served by the club from its own stock of liquor. 
This is in effect the sale of liquor by the club, which it may not do 
unless it has a license to sell liquor by the drink. 


July 29, 1949 
STATE CUSTODIAN 


Authority of Custodian to Purchase Electric Energy at a Flat Rate 
for Capitol Building and Executive Mansion from University 


SUBJECT: Electricity furnished the State by the University. 

REQUESTED BY: Harold Hulfish, Custodian. 

OPINION BY: James H. Anderson, Attorney General; C. S. Beck, 
Deputy Attorney General. 

QUESTION: May the Custodian agree with the University to 


purchase electric energy for the State Capitol and 
Executive Mansion at a flat rate? 


CONCLUSION: Such agreement is not prohibited by statute. 
ANALYSIS 


_. The statutory provisions are found in Section 72-710, R. S. 1943, 
as amended by L. B. 367, 61st legislative session. This section provides 
generally for the furnishing of heat, light and power by the Board of 
Regents of the University of Nebraska to the State Capitol and Execu- 
tive Mansion, then it provides as follows: 


“* * * the cost of operating, repairs, and maintenance 
shall be apportioned between the University of Nebraska and 
the State Capitol, including the executive mansion, upon 
the percentage of heat, light and power received by each. 
At the end of each month, the Board of Regents of the Uni- 
versity of Nebraska shall forward to the custodian of the 
State Capitol a bill for the share of the cost of operation for 
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such month, chargeable to the State Capitol, including the 
executive mansion. * * *” 


This is the only provision of the statute relating to the payment of 
the cost of electric energy. Since the Legislature has not directed at 
what rate the electric energy shall be furnished, nearly any reasonable 
business-like arrangement between the Custodian and the Board of 
Regents would be upheld by the courts. 


We find no objection to the agreement to furnish electric energy 
at a flat rate. 


July 30, 1949 
ASSISTANCE 


Authority of County Board to Make Restitution to a Recipient of 
Assistance of Property Taken Under Assistance Lien 


SUBJECT: Assistance—authority of county board to make 
restitution to a recipient of property taken under 
assistance lien. 


REQUESTED BY: George D. McArthur, County Attorney, Hastings, 


Nebraska. 

OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: Where a recipient of old age assistance contends 


that he was illegally deprived of property under 
a lien for assistance, does the county board have 
authority to order restitution to the recipient of 
the property so taken? 


CONCLUSION: The law provides no remedy to the recipient of 
assistance in such case except the filing of a 
claim against the county as provided in Section 
23-135 et seq., R. S. 1943. 


ANALYSIS 


We find no statutory procedure for the restitution of the specific 
property taken by the county by virtue of the assistance lien law. 


The county board has authority, under Section 23-109, R. S. 1943, 
to settle and allow claims against the county. If, in the case you men- 
tion, the recipient is seeking to be reimbursed for property wrongfully 
taken from him by the county, we believe he should file his claim 
with the county board and have it acted on by the board in the regular 
manner as provided in Section 23-135 et seq., R. S. 1943. 


July 30, 1949 
MOTOR VEHICLE LICENSES & REGISTRATION 


Basis of Apportionment of Fees Received among 
Municipalities in the County 
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SUBJECT: Motor Vehicle Registration fees, basis of appor- 
tionment thereof among municipalities in a county. 


REQUESTED BY: The Honorable Ray C. Johnson, Auditor of Public 


Accounts. 
OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether Section 39-606, R. S. Supp. 1949 (L. B. 


401) provides that a municipality shall receive 
out of each fee paid by each resident of that 
municipality a specified percentage or a propor- 
tion of the percentage of the whole amount of 
fees paid by all residents of all municipalities in 
the county. 


CONCLUSION: Section 39-606, Revised Statutes Supp. 1949, 
specifically provides that a specific percentage of 
all fees paid by all residents of all municipalities 
in a county shall be determined and then the 
road fund of each municipality shall be credited 
with a share thereof, which share shall be an 
amount which stands in the same relation to the 
whole amount as does the number of registrations 
in a particular municipality to the whole number 
of registrations in all the municipalities in the 
county. 


ANALYSIS 


The pertinent portion of the statute is as follows: 


«* * * PROVIDED, that in any county in which the popu- 
lation of the cities and incorporated villages therein, as appears 
from the federal census from time to time, exceeds one hun- 
dred fifty thousand or more persons, forty per cent, in any 
county in which the population of the cities and incorporated 
villages therein, as appears from the federal census from time 
to time, is more than ten thousand and less than one hundred 
thousand persons, thirty per cent, and in all other counties 
twenty per cent, of the motor vehicle registration fees paid by 
residents of the cities and incorporated villages in their county 
shall be credited by the county treasurer to the road fund of 
the cities and incorporated villages within such county in the 
proportion that the motor vehicle registration of each bears 
to the total motor vehicle registration of all such cities and 
incorporated villages, * * *.” 


We take it that the legislature, since it commands the payment of 
the fee, can provide for a division of the receipts upon any basis it 
chooses and, where it has clearly stated that basis, the act is not open 
to the objection that, by a forced construction of the language, a more 
equitable or desirable division could be accomplished. 

The conclusion stated above is clearly set forth in the statute, and 
it is not necessary to inquire what was the intent of the legislature. 
The proportion may be restated in this way: 

The share of one municipality is to the whole amount to be divided 
as the number of registrations in that municipality is to the whole 
number of registrations in all municipalities in the county. 
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The following formula is applied, as an example: 
Let ‘X’ equal the share of a particular municipality; 


Let $10,000 stand for the percentage of the whole amount of 
the fees paid by all residents of all municipalities in the 
county; 


Let 1,000 stand for the number of registrations in that particu- 
lar municipality; and 


Let 2,500 stand for the whole number of registrations in all 
of the municipalities in the county. 


Then ‘X’ is to $10,000 as 1,000 is to 2,500. Multiply the means 
(10,000 times 1,000) and the extremes (X times 2,500); divide the product 
of the extremes (2,500X) into the product of the means (10,000,000) 
and the quotient is: ‘X’ equals $4,000. 


This formula may be applied in every county and will always 
produce the correct division among the respective municipalities. 


July 30, 1949 
LEGISLATURE 


Eligibility of Member of Legislature for Another Office 
During Term of Election 


SUBJECT: Eligibility of a member of the Legislature to an- 
other office. 


REQUESTED BY: Secretary of State Frank Marsh. 


OPINION BY: James H. Anderson, Attorney General; C. S. Beck, 
Deputy Attorney General. 

QUESTION: Is a member of the Legislature eligible to become 
a candidate for another office during his term? 

CONCLUSION: A member of the Legislature is eligible to be- 


come a candidate for any other office during the 
term for which he was elected. 


ANALYSIS 


We find no statute declaring a member of the Legislature ineligible 
to be a candidate for any other office during the term for which he 
was elected. Article III, Section 16, Constitution of Nebraska pro- 
vides in part as follows: 


“No person elected or appointed to the Legislature shall 
receive any civil appointment to a state office during the 
term for which he has been elected or appointed, and all such 
appointments shall be void; * * *.” 


This is the only constitutional prohibition that we find and that, 
of course, is not determinative of your question. 


We find a further prohibition in Article IV, Section 2, Constitution 
of Nebraska as follows: 
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“* * © None of the officers mentioned in this article shall 
be eligible to any other state office during the period for which 
they have been elected or appointed.” 


This article has to do only with executive officers of the state and 
members of the Legislature are not mentioned in said article. 


Finding no prohibition in either the constitution or statutes, we 
come to the conclusion that during the term for which he was elected 
or appointed, a member of the legislature is eligible to become a candi- 
date for any other office. 


August 3, 1949 
SCHOOL DISTRICTS 


Consolidation of School Districts for Purpose of 
Establishing a High School 


SUBJECT: Consolidation of school districts for purpose of 
establishing a high school. 


REQUESTED BY: Roy E. Blixt, County Attorney, Blaine County, 


Nebraska. 
OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 
QUESTION: (1) Does “55% of legal voters residing in such 
districts” mean 55% in all or each of the 
districts? 


(2) May one of the districts composing the high 
school district be located in whole or in part 
in another county? 


(3) May a school district not a member of the 
high school district join such high school if 
all other requirements are met? 


(4) May a school district in a former county high 
school district secede from the former county 
high school district and join the other high 
school district if the other high school district 
is nearer the seceding district than the former 
county high school? 


CONCLUSION: (1) “55% of the legal voters residing in such dis- 
tricts” means 55% in each of the districts. 


(2) One of the districts composing high school 
district may be located in whole or in part 
in another county only if it is in addition to 
and not one of the original four districts in 
the county as specified in Section 295 of L. 
B. 1 necessary for the formation of a rural 
high school district. 


(3) The condition specified in Section 295 is that 
the school districts must be adjoining and if 
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this requirement is not met then the school 
district about which you inquire cannot join 
in the formation of a rural high school district. 


(4) Yes—State v. Smith, 111 Neb. 757, 197 N. W. 
418. 


ANALYSIS 


(1) In an opinion written by this office on March 29, 1948, see 
Report of Attorney General for 1947-48, p. 467, a question similar to 
the one you have propounded, was asked regarding the necessary vote 
needed for the consolidation of a rural school district. In that opinion 
it was concluded: 


“Tt is our opinion, however, that should more than forty 
per cent of the votes cast in the territory of one county be 
opposed to annexation with the district in another county, that 
such territory cannot be annexed to the territory in an adjoin- 
ing county even though a sixty per cent majority of those 
voting in the territory of the other county, or in the combined 
territories of both counties, vote for annexation.” 


It is our conclusion that the reasoning employed in the opinion 
just cited is applicable to the instant question and therefore we believe 
the Legislature intended that fifty-five per cent of the voters residing 
in each of the districts would be the necessary number appearing upon 
the petition for the formation of a rural school district. 


(2) Section 295 of L. B. 1 provides in part: 


“Any four or more adjoining school districts in any county 
of this state, * * *” (emphasis supplied) 


The term “any county” was defined in Atchison T. & S. F. Ry. Co. 
v. Board of Com’rd of Cowley County, 103 Kan. 681, 176 P. 99, where 
the law authorized the commissioners of any county wherein appro- 
priation had been made to erect a courthouse to vote an additional 
sum to complete it as expressing the legislative intention that the law 
should apply to every county in which the condition existed. 


In view of the Nebraska statute and the court ruling, above cited, 
it is our conclusion that if one of the school districts who wishes to 
join the proposed rural high school district and the same is located in 
whole or in part in another county it must be in addition to “any four 
* * * school districts in any county * * *,” Section 295, L. B. 1. There 
must be a minimum of four adjoining school districts located entirely 
in the county before a rural high school district may be formed. 


(3) The wording of the statute clearly expresses the legislature’s 
intention in requiring that the school districts forming the rural high 
school district must be adjoining and if this requirement is not met, 
it appears that a school district outside the high school district could 
not be permitted to join in the formation of a rural high school district. 
See State ex rel. Hill v. Smith, 111 Neb. 757, 197 N. W. 418. 


(4) This question has been answered by the Nebraska Supreme 
Court in State v. Smith, supra, wherein the court ruled that under the 
statute common school districts may unite to form one rural high school 
district notwithstanding the fact that such common school districts 
comprise a part of a county high school district. 


—365— 


Following this reasoning to its logical conclusion it necessarily 
follows that a school district can secede from the county high school 
district and unite with adjoining school districts in the formation of a 
rural high school district. 


August 4, 1949 
TEACHERS 


Renewal of Temporary Certificates as Affected by Requirement 
of Additional College Credit 


SUBJECT: Third Grade Elementary Certificates—renewal. 


REQUESTED BY: FF. B. Decker, Director of Administration, Depart- 
ment of Public Instruction, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 


QUESTION: Are persons now holding a third grade elementary 
certificate, who earn the nine semester hours of 
college credit, required for renewal of a third 
grade elementary certificate, entitled to a three 
year renewal as provided in the old law or a one 
year renewal in accordance with the provisions of 
Section 308 of L. B. 1? 


CONCLUSION: Individuals in the situation above described are 
entitled to a renewal of three years only up to 
the effective date of L. B. 1. 


ANALYSIS 


It is clear that those persons now holding third grade elementary 
certificates, who complete the nine semester college hours necessary 
for the renewal of such a certificate, before August 27, 1949, the date 
L. B. 1 becomes law, are entitled to have their certificates renewed for 
a period of three years in accordance with the provisions of Section 
79-1308, Revised Statutes of Nebraska for 1943. 


However, said Section 79-1308, supra, has been repealed by the 
passage of L. B. 1 and now appears as Section 308 in the new bill in 
the following words: 


“All certificates in force on September 1, 1938, may be 
renewed once upon expiration by presenting nine additional 
semester hours of college credit, including three hours in edu- 
cation, from a standard institution of higher education.” 


L. B. 1 repeals L. B. 55 and the content of the latter bill appears 
in L. B. 1 as Section 310 thereof. This section provides that the third 
grade elementary certificate shall be valid for a period of one year. 


No certificate of this nature is renewable until the completion of 
the nine semester college hours specified in the statute and consequent- 
ly individuals holding third grade elementary certificates are not 
eligible to have the said certificate renewed until this requirement has 
been met. 
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In view of the fact that Section 79-1308, supra, has been repealed 
and is now found in substantially the same form as Section 308 of L. 
B. 1, and further that L. B. 1 reduces the period of validity of these 
certificates, it is our opinion that from and after August 27, 1949, any 
person completing the requirements for renewal and thereby becomes 
eligible for same does so solely by virtue of the provisions of L. B. 1 
and therefore is governed by its limitations. Any one applying for 
renewal of a third grade elementary certificate, wha completes the 
nine semester hours of college work after August 27, 1949, is entitled 
to a renewal of one year only. 


August 5, 1949 
SCHOOL DISTRICTS 


Obligation of District to Furnish Education to Children from 
Another County Residing in a Foster Home in the District 


SUBJECT: School Districts—obligation of district to furnish 
education to children from another county re- 
siding in a foster home in the district. 


REQUESTED BY: Chester H. Sutton, County Attorney, Blair, Ne- 


braska. 

OPINION BY James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTIONS: 1. By what means must the foster parent be 


granted control or custody of a child to entitle 
the child to free education in the district where 
the foster home is located? 


2. If the education of the foster child is not 
properly chargeable to the rural district in which 
the foster home is located, where is the child to 
be educated? 


3. If the legal obligation to educate these foster 
children rests on a district other than the one 
where the home is located, how may it be com- 
pelled to educate them? 


CONCLUSIONS: 1. The foster parent or foster home must have 
been awarded the custody and control of a child 
by court order or must have the actual custody 
and control of such child under such circum- 
stances that no other person or institution has a 
superior claim to the custody and control of the 
child in order to entitle the child to free education 
in the school district where the foster home is 
located. 


2. If a child lives in a foster home, not tax- 
exempt as a charitable institution, and has a 
parent, guardian or other adult person in loco 
parentis whose right to the custody and control 
of such child is superior to that of the foster home, 


—367— 


the school district in which such parent, guardian 
or other person resides is legally bound to furnish 
free instruction to such child. 


3. A district which is legally bound to furnish 
free instruction may be compelled to do so by in- 
junction or mandamus. 


ANALYSIS 


Every child between the ages of five and twenty-one years is en- 
titled to free instruction in the common schools of this state. Constitu- 
tion of Nebraska, Art. VII, Sec. 6. In order to carry out this consti- 
tutional mandate, the Legislature has provided for the creation of 
public school districts whose duty it is to provide free instruction to 
the persons of school age residing within the respective districts. Sec. 
79-1901, R. S. 1943; Tagge v. Gulzow, 132 Neb. 276, 271 N. W. 803. A 
school district, however, is not required to furnish free instruction to 
pupils who are not residents of the district. Sec. 79-504, R. S. Supp. 
1947; State v. School District, 55 Neb. 317, 75 N. W. 855. 


The problem presented is to determine the residence of these 
children now living in a foster home. Ordinarily the residence of the 
parents determines that of the child, but that is not true in every case. 
Mizner v. School District, 2 Neb. (Unof.) 238, 96 N. W. 128. Section 
79-1901, R. S. 1943, makes it the duty of any person “who has legal 
or actual charge or control of any child not less than seven nor more 
than sixteen years of age” to cause such child to attend school. 


In the case of McNish v. State ex rel. Dimick, 74 Neb. 261, 104 
N. W. 186, our Supreme Court held that a child living with a foster 
parent was entitled to free education in the district in which the foster 
parent peated even though the foster parent had not legally adopted 
the child. 


Some courts have made an exception to the rule announced in 
McNish v. State, supra, in cases where children are committed to the 
custody of a tax-exempt charitable institution for an indefinite or 
temporary period, and have held that in such cases the district in 
which the child resided at the time of his commitment remains liable 
to furnish him free education. 56 C. J. 811, Sec. 988. This rule is the 
basis for the opinion of this Department to Charles W. Taylor, State 
Superintendent of Public Instruction, dated Sept. 8, 1939, and found on 
page 699 et seq., Report of Attorney General 1939-1942. Your letter 
states, however, that the foster home to which you refer is not con- 
sidered a charitable institution and is being taxed at this time. We 
believe that these facts would make the opinion of this department to 
Mr. Taylor inapplicable to your case. 


Our Supreme Court has adhered quite consistently to the rule 
that the district in which the person having the legal custody and 
control of a child resides is legally required to furnish free instruction 
to such child. State ex rel. Mickey v. Selleck, 76 Neb. 747, 107 N. W. 
1022; Wirsig v. Scott, 79 Neb. 322, 112 N. W. 655; Martins v. School 
District, 101 Neb. 258, 162 N. W. 631. 


From an examination of the authorities, we conclude that if a 
child is committed by court order or legal authority to the custody of 
this foster home, it is entitled to free instruction in the school district 
in which the home is located. Also, if the child has no parent or per- 
son standing in loco parentis other than the person or persons operating 


—368— 


this foster home, then the child must be furnished free instruction by 
the district in which the home is located. If, however, the child has 
a parent or person standing in loco parentis who has the legal custody 
and control of the child, other than this foster home, the school dis- 
trict in which such person resides is obliged to furnish free instruction 
to this child even though the child may actually be living in the foster 
home. In short, the residence of the person having the legal custody 
and control of the child is the determining factor. 


The question therefore, resolves itself into a question of fact as 
to each child, to determine whether the foster home or some other 
person actually has the legal custody and control of the child. If the 
child has been committed to the home by a court or other competent 
legal authority, or if the child has no parent or person in loco parentis 
other than the home, then it would appear that the district in which 
the home is located must furnish such child free instruction. If the 
child is merely living in the home to suit the convenience of a parent 
or guardian, or other person acting in loco parentis, and such person 
continues to exercise control over the child and claims the right to 
remove the child from the home at will, or contributes materially to 
its support, then the district in which such parent or person resides is 
bound to furnish such child free instruction. 


The Supreme Court has held that the parent or legal guardian of 
a child may bring a suit for injunction to restrain the directors of the 
school from refusing free instruction to a pupil who is legally entitled 
to it. See Tagge v. Gulzow, 132 Neb. 276, 271 N. W. 803; Mizner v. 
School District, 2 Neb. (Unof.) 238, 96 N. W. 128. In other cases man- 
damus proceedings against the school board have been successfully 
maintained. McNish v. State ex rel. Dimick, 74 Neb. 261, 104 N. W. 
186; State v. School District, 55 Neb. 317, 75 N. W. 855. We believe 
that either remedy is available to any person having custody or con- 
trol of a child of school age or to the county superintendent or other 
officer charged with the duty of enforcing the laws concerning com- 
pulsory education. One who violates the laws relating to compulsory 
education is subject, also, to criminal prosecution. Sec. 79-1920, R. 
S. 1943. 


August 5, 1949 


LAND 
Accreted Land, Assessment of after Riparian Owner Files Plat 
SUBJECT: Assessment of accreted land. 


REQUESTED BY: Chester N. Sutton, County Attorney, Washington 
County, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; C. S. Beck, 
Deputy Attorney General. 
QUESTION: Where a riparian owner has had a plat made of 


land accreted and filed the same with the county 
clerk, may the county refuse to accept same as 
deeded land for tax purposes. 


CONCLUSION: The statute imposes a duty on county officials to 
assess and tax property that has become subject 
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to taxation since the last previous listing of prop- 
erty for taxation. 


ANALYSIS 


Your letter states that an individual owning land along the Mis- 
souri River in your county has had a plat made of land accreted to his 
land by the river and filed the same with the County Clerk of your 
County who has assessed said accreted land at fifteen dollars an acre 
for purposes of taxation. Then you propound the above query. 


A riparian owner acquires title to all land accreted to his riparian 
land, Topping v. Cohn, 71 Neb. 559, 99 N. W. 372. In Patton on Titles, 
page 595, we find the following: 


“After a riparian owner has acquired title by accretion, 
he has a vested interest, of which he cannot be deprived by 
a later patent, deed, or statute, nor perhaps by a re-submer- 
gence of the land. He may, of course, make division by ex- 
change of deeds or by written agreement with adjoining 
owners. Unless the instrument shows a contrary intention, 
accretions and relictions are included in any description of 
lands to which they are appurtenant. Ordinarily conveyances 
make no mention of them, or they are designated by some 
phrase as ‘and accretions thereto.’ But title to them may be 
transferred separate from that of the upland to which they 
are attached, and whenever this is done, an adequate descrip- 
tion becomes necessary. Usually a survey is made and they 
are described by metes and bounds, or by lot numbers of a 
recorded plat. However, it has been held that describing 
them by the government subdivision, which they would have 
formed if they had been included in the government survey, 
is sufficient.” 


It becomes clear that while accretion land is formed impercepti- 
bly, yet title thereto at once rests with the riparian owner by operation 
of law. It then falls within the provision of Sec. 77-1306, R. S. Supp. 
1947. 


“Each county assessor or county clerk where he is ex 
officio county assessor shall annually, at the time of taking 
the list and valuation of personal property, also take a list of 
all real property that shall have become subject to taxation 
since the last previous listing of the property in the county, 
with the value thereof, * * *.” 


The above statute in a case involving accreted land was considered 
and applied by the Supreme Court in Reed v. County of Douglas, 148 
Neb. 505, 28 N. W. 2d 144. 


We then come to the conclusion that not only is there no law 
or procedure whereby the county may refuse to accept such accreted 
jand on the tax records, but it is its duty to see to it that such land is 
properly assessed for the purposes of taxation, the county has no con- 
trol over the conveyance of such land by owner, by deed or otherwise. 
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August 5, 1949 
MUNICIPALITIES 


Submission to Referendum of Contract for Installation, Use, and 


SUBJECT: 


REQUESTED BY: 
OPINION BY: 


QUESTION: 


CONCLUSION: 


Purchase of Parking Meters 


Municipal corporations: Submission to referen- 
dum of contract for installation, use and purchase 
of parking meters. 


Chester N. Sutton, County Attorney, Washington 
County, Blair, Nebraska. 


James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 


Whether in a city of the second class which has 
adopted the provisions of Sections 18-101 to 18-132, 
R. S. 1943, relating to initiative and referendum, 
the city council, upon the filing of a proper peti- 
tion to suspend a contract entered into between 
the council and a manufacturer for the installation, 
use and purchase of parking meters, may properly 
treat the contract as an administrative rather than 
a legislative act and, therefore, lawfully ignore 
the petition; or, if the contract is a proper sub- 
ject for referendum, may the council, notwith- 
standing the suspension of the contract, permit 
the installation of the parking meters by the 
manufacturer, pending the referendum election, 
for the purpose of study, by the council and the 
voters, of their efficacy and value in the regulation 
of the use of space in public streets for the park- 
ing of motor vehicles. 


In the absence of a lawfully enacted ordinance 
which provides for rule, regulation, limitation and 
prohibition of, or for the conditions observance of 
of which is required for, the use of space in public 
streets for parking of motor vehicles, a contract, 
the purpose of which is to put into operation, 
without appropriate, antecedent or concurrent 
legislative action, rules and regulations of and 
limitations upon the use of space in public streets 
for parking motor vehicles, is an exercise of a 
legislative function, is in substance a legislative 
act, and therefore is subject to referendum. Sim- 
ilarly, in the absence of such an ordinance, a city 
council cannot, more remotely and indirectly by 
license, accomplish the exercise of a power which 
the voters have suspended by invoking a refer- 
endum against the use of that power through a 
device, a contract, which, itself, is an indirect 
method of legislating in respect of the use of 
space in public streets for parking motor vehicles. 


ANALYSIS 


Section 17-557 and 17-567, R. S. 1943, undoubtedly vest in cities of 
the second class a power to regulate the use of space in public streets, 
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and no doubt a city council may resort to whatever reasonable means 
it thinks essential and necessary to accomplish that purpose. 


If it enacts an ordinance for the purpose of prescribing the con- 
ditions of, and the limitations and prohibitions upon, the use of space 
for parking motor vehicles in public streets then it is, beyond doubt, 
exercising a legislative power, and the result is legislation. 


Whatever may be the means, an ordinance, order, resolution or 
measure, by which a city council establishes and gives force and effect 
to rules to be applied thereafter to all or some part of those who are 
subject to its power, is the making of a rule for the future, and there- 
fore is an act legislative, not administrative, in kind. Cf. Prentis v. 
Atlantic Coast Line Co., 211 U. S. 210, 53 L. Ed. 150; State ex rel. Bal- 
lantyne v. Leeman, 149 Neb. 847, 32 N. W. 2d 918; State ex rel. Nelson 
v. Butler, 145 Neb. 638, 17 N. W. 2d 683; Read v. City of Scottsbluff, 
139 Neb. 418, 297 N. W. 669. 


Where no ordinance exists, regulating the use of space in public 
streets for the parking of motor vehicles, and a city council of a city 
of the second class which has adopted the provisions of Sections 18- 
101 to 18-132, R. S. 1943, relating to initiative and referendum, enters 
into a contract for the installation, use and purchase of parking meters, 
for the purpose of establishing and putting into effect such rules and 
regulations, without antecedent or concurrent appropriate legislative 
action, by ordinance or order or resolution against which the voters 
may invoke the provisions of the referendum statutes, then its action 
is legislative, mixed with the exercise of administrative power, and the 
contract is subject to the power vested in the voters to veto such action 
by a proper invocation of the right to a referendum upon the subject 
matter of the contract. 


Apart from the Nebraska cases cited above a discussion of the 
subject matter of initiative and referendum may be found in 37 Am. 
Jur. 844, Section 207 et seq.; and the cases are annotated in 122 A. L. 
R. 769, subsequent cases being likewise noted in A. L. R. Citations. 


The Nebraska cases above cited rely generally upon Monahan v. 
Funk, 137 Or. 580, 3 P. 2d 778, which lays down a rule that in determin- 
ing whether the action of the governing body of a municipality is 
legislative or administrative in character, one may look to see if the 
action prescribes a rule of conduct, is permanent, uniform or universal 
in its application to the general public, i. e., does it make a law or 
merely execute a law already in existence. The contract in the instant 
case embodies an attempt to execute a law which is not already in 
existence but will come into existence when the terms of the contract 
are so far performed as to subject the voters to the rules and regula- 
tions which will be entailed by the use of the parking meters. 


Only two cases dealing with this problem have been found. Dea- 
derick et al. v. Parker, 200 S. W. 2d 787, held that an Arkansas city was 
prevented by statute from installing parking meters unless authority 
was first obtained from the voters under the provisions of the initiative 
and referendum amendment of the Constitution of Arkansas. People 
of the City of Ottowa v. City of Ottowa, 328 Ill. App. 401, 66 N. E. 2d 
187, held legally insufficient the petitions which were filed to require 
the submission to referendum of a parking meter ordinance. The 
opinion in the Illinois case is not published but the Northeastern Re- 
porter sets forth 11 syllabi from the case indicating that no question 
was raised as to the propriety of invocation of referendum against the 
measure. 
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It is plain that a city council, in the absence of an appropriate 
ordinance on the subject, cannot circumvent the exercise by the voters 
of the veto power by. licensing either orally or in writing the contractor 
to install its meters on precisely the same terms, or on any other 
terms, which are recited in the suspended contract. 


Where the voters by exercise of the right of referendum have 
uspended the exercise by the council of its power to legislate in an 
indirect way on a specific subject matter, then the council cannot there- 
after escape the limitations upon its exercise of the power to legislate 
by devising a more remote and a more indirect way of accomplishing 
the same purpose. 


When the voters legally say: halt! then the matter is at a stand- 
still, unless and until the council separates the legislative and the ad- 
ministrative acts, one from the other, and proceeds in such a way as 
to furnish the voters with a clear chance to attack the exercise of the 
legislative power, itself. 


August 5, 1949 
MOTOR VEHICLE LICENSES & REGISTRATION 


Registration Fee for Vehicle Hauling Object Which Requires 
Special Permission of Department of Roads & Irrigation 


SUBJECT: Motor vehicles: registration fee for vehicle hauling 
an object which, because of height, width, length 
and weight, may be moved over highways only 
by special permission granted by the Department 
of Roads and Irrigation. 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, State Capitol, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: What is the proper registration fee for the vehicle 


furnishing motive power in cases where a special 
permit must be obtained to haul an oversized, 
overweight object on the highways. 


CONCLUSION: Fee for registration of vehicle furnishing motive 
power for hauling and transportation of loads on 
public highways is based upon the weight of the 
load to be hauled, notwithstanding that load is 
of such character, in respect of height, width, 
length and weight, as to require special permit. 


ANALYSIS 


Where the Department of Roads and Irrigation issues a special 
permit under the provisions of Sections 39-721, R. S. Supp. 1947, for 
the purpose of moving over public highways, an object which, because 
of its height, width, length and weight, exceeds the limits provided 
by statute, the vehicle furnishing the motor power whether the weight 
of the load so hauled is distributed so as to rest in part on the vehicle 
furnishing the motive power and in part on an independent axle, or 
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wholly on independent axles under the object being hauled, must be 
considered to be one which is within the class of vehicles defined in 
Section 60-331, R. S. Supp. 1947, and as that section will read after 
August 27, 1949, when Section 60-331, R. S. Supp. 1949 will be affected. 


The granting of a special permit to haul a load which, in the ab- 
sence of a statute so authorizing, could not be transported or moved 
on public highways does not carry with it, as an incident thereto, an 
exemption from the statutory requirement that the vehicle furnishing 
the motive power shall be registered, and there be paid a proper fee, 
computed in accordance with the schedule set forth in Section 60-331, 
R. S. Supp. 1947. Until August 27, 1949, the maximum fee will be 
computed as that section now provides; on and after August 27, 1949, 
the maximum fee will be $770.00 for twenty-five tons or more. 


Where dollies constitute the independent axle, or axles, upon 
which the load rests in part, or in whole, such dollies are not semi- 
trailers within the meaning of Section 60-334, R. S. Supp. 1947, and 
need not be registered. 


August 8, 1949 
MOTOR VEHICLE FUELS 
Failure to Meet Specifications as Affecting Sale and Taxability 


SUBJECT: Motor Vehicle Fuels—Failure to meet specifica- 
tions; right to sell; tax. 


REQUESTED BY: Clay Wright, Chief, Division of Motor Fuels; De- 
partment of Agriculture and Inspection, State 
Capitol, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTIONS: 1. Can a petroleum product with an initial boil- 


ing point of less than 200 degrees Fahrenheit 
be legally offered for sale or sold in Nebraska 
as a motor vehicle fuel if it does not meet the 
specifications of Sec. 66-310, R. S. 1943? 


2. Is it subject to the state motor vehicle fuel 
tax? 


CONCLUSIONS: 1. Such petroleum product may not be sold or 
offered for sale in Nebraska as a motor ve- 
hicle fuel unless it conforms to the specifica- 
tions prescribed in Section 66-310, R. S. 1943. 


2. Such product is subject to the tax prescribed 
in Section 66-410, R. S. 1943, as amended, if 
sold in Nebraska for any purpose. 


ANALYSIS 
Section 66-307, R. S. 1943, defines “motor vehicle fuels” as follows: 


“Motor vehicle fuels,” defined. For the purpose of sec- 
tions 66-301 to 66-316, motor vehicle fuels shall include and 
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are defined as gasoline, naptha, benzine, benzol, and other oils 
or compounds thereof, with an initial boiling point under two 
hundred degrees Fahrenheit, and such other volatile and in- 
flammable liquid as may be produced or compounded for the 
purpose of, or as may be used for operating or propelling motor 
vehicles. Such motor vehicle fuels must meet requirements 
to allow sale in the State of Nebraska by passing a distillation 
test as hereinafter provided in Section 66-310.” 


Before a motor vehicle fuel can legally be sold in Nebraska, it 
must meet the requirements and specifications prescribed in Section 
66-310, R. S. 1943, which reads as follows: 


“Motor vehicle fuel: specifications. No person, firm or 
corporation shall manufacture, have possession with intent to 
sell, offer and expose for sale, sell or deliver any motor ve- 
hicle fuel which does not conform to the following require- 
ments: It shall be free from water and impurities; and one 
hundred cubic centimeters of a sample shall be distilled in the 
manner recommended by the American Society of Testing 
Materials, (A.S.T.M.), and must conform to the following Ne- 
braska Specifications for Motor Vehicle Fuels as follows: (1) 
Ten per cent of the sample must be distilled and recovered at 
a temperature below 167 degrees Fahrenheit; (2) Fifty per 
cent must be distilled and recovered below 284 degrees Fahreny 
heit; (3) ninety per cent must be distilled and recovered be- 
low 392 degrees Fahrenheit; and (4) the end or dry point 
of distillation must not be higher than 437 degrees Fahrenheit.” 


Motor vehicle fuels which are subject to the gasoline tax are 
defined by subsection (2) of Section 66-401, R. S. 1943, as follows: 


“(2) ‘Motor vehicle fuels’ shall include all products and 
fuels commonly or commercially known as gasoline, including 
casing head or natural gasoline, benzol, naptha, and benzine 
with an initial boiling point under two hundred degrees Fahr- 
enheit, and includes any other liquid and such other volatile 
and inflammable liquids as may be produced or compounded 
or used for the purpose of or as may be used for operating or 
propelling motor vehicles, motor boats or aircraft, or as an 
ingredient in the manufacture of such fuels, except the prod- 
ucts commonly known as kerosene oil, kerosene distillate, 
crude petroleum, naptha, and benzine with a boiling point 
over two hundred degrees Fahrenheit, residuum gas oil or 
smudge oil; and do not include the domestic alcohol content 
of any of the foregoing, it being specifically provided that 
domestic alcohol shall not be deemed to be a motor vehicle 
fuel for the purpose of said sections. The term ‘domestic 
alcohol’ means ethyl alcohol not less than one hundred ninety- 
nine proof, produced from agricultural commodities grown 
within the continental United States, and for the purpose of 
said sections, the volume of domestic alcohol blend with gas- 
oline for motor vehicle fuel shall include the volume of any 
denaturant, other than gasoline, required pursuant to law. 
The term ‘alcohol blend’ shall mean a blend of domestic ethyl 
alcohol in gasoline or other motor vehicle fuel, said blends 
to contain not less than five per cent nor more than twenty 
per cent by volume of alcohol.” 
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It would appear that the petroleum product described in your 
letter, having an initial boiling point less than 200 degrees Fahren- 
heit, comes within the definition of “motor vehicle fuels” found in 
both Sections 66-307 and 66-401, R. S. 1943, and, if sold in Nebraska 
for any purpose, must pay the gasoline tax prescribed in Section 66- 
410, R. S. 1943, as amended by L. B. 399 enacted by the 1949 Session 
of the Legislature. 


However, until such petroleum product conforms to the specifica- 
tions prescribed in Section 66-310, R. S. 1943, it may not be sold in 
Nebraska as a motor vehicle fuel. 


August 8, 1949 


LAND 
Right of County to Own Accreted Land 
SUBJECT: Ownership of accretion land. 
REQUESTED BY: Game, Forestation and Parks Commission. 
OPINION BY: James H. Anderson, Attorney General; C. S. Beck, 
Deputy Attorney General. 
QUESTION: Where a county, by deed, received title to a strip 


of land for road purposes, the south boundary of 
which was the north bank of the North Platte 
river, is that county entitled to the land accreted 
thereto from the river? 


CONCLUSION: Title to such accreted land rests with the county. 
ANALYSIS 


The factual situation appears to be that on July 17, 1933, Lincoln 
County purchased “a parcel of land along the North bank of the North 
Platte River * * * the North Line of which is described as follows: 
* * *” (quoted from the deed). The north line is described by metes 
and bounds but there is no description of the south line so it seems 
clear that the north river bank is the south line of the strip. 


The general rule is stated in 56 Am. Jur., page 898. 


“It is fundamental in the law of accretions that the land 
to which they attach must be bounded by the water to entitle 
its owner to such increase. In the very nature of things, ac- 
cretions depend upon actual contiguity, without any separa- 
tion of claimant’s land from the accumulated alluvion by the 
lands of another, however narrow the intervening strip may 
be, or whatever the size of the claimant’s tract behind it. Thus, 
the owner of a lot bounded on one side by a street which is 
located along a river is not entitled as a riparian owner to 
accretions formed on the opposite side of the street. * * *.” 


In the case of Higgens v. Adelson, 131 Neb. 820, 270 N. W. 502, 
the Supreme Court of this state held that right of title and possession 
of land formed by accretion follows ownership of riparian land to 
which it is attached. Thus Lincoln County is the riparian owner 
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of the land deeded to it and as such entitled to the possession and 
use of the land accreted thereto. See 56 Am. Jur., page 902, where 
the rule is stated to be: 


“The rules of accretion, reliction, erosion, and avulsion 
as determining boundaries, apply to public as well as private 
property and rights. Thus, the government, if the owner of 
riparian land, is entitled to additions thereto by accretion the 
same as if the land were owned by an individual. Likewise, 
a municipality may, as a riparian proprietor or owner of the 
front, acquire the right to alluvion. Accretions in front of 
land dedicated to public use go to increase the land so dedi- 
cated. %, Pe 


In Patton on Titles, page 586, we find the following: 


“The doctrine of title by accretion applies to riparian 
land whether owned by individuals or by the federal gov- 
ernment, a municipal corporation or a county. * * *.” 


See also Morris v. United States, 174 U. S. 196, 43 L. Ed. 946, 19 
S. Ct. 649, in which it was held that where a street intervenes betweeen 
certain lots and the river, the lots abutting on such street are not en- 
titled to riparian rights. Also in St. Louis Schools v. Risley, 10 Wall 
91, 19 L. Ed. 850, the court held that where a street or way for the 
public existed between a plot of land and the river, that the owner 
of the plot was not a riparian owner and not entitled to the land 
accreted to the street or way from the river. 


From a consideration of the above authorities, it seems clear that 
the title and right to the use and possession of the land accreted to 
the land described in the deed is vested in Lincoln County to the 
exclusion of its grantor or any subsequent owner of the upland. 


August 9, 1949 
COUNTY POOR FARM 


Use of Funds Derived from Sale of Poor Farm 


SUBJECT: Care of the poor. 

REQUESTED BY: Lloyd L. Pospishil, County Attorney, Schuyler, 
Nebraska. 

OPINION BY: James H. Anderson, Attorney General; C. S. Beck, 
Deputy Attorney General. 

QUESTION: May the funds received from the sale of the poor 


farm, after approval by the voters, be used to 
purchase an Old People’s Home? 


CONCLUSION: The use of such funds for the purpose indicated 
is within the statutory authority of the county. 


ANALYSIS 


You state that in 1946 at an election held for that purpose, the 
voters of your county approved the sale of the poor farm. You do 
not state that the moneys received from such sale are deposited in any 
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particular fund or that the mandate of the voters was carried out 
but for the purposes of this opinion, we assume that following the 
election the poor farm was sold and the proceeds deposited with the 
county treasurer. You further state that the county now desires to 
purchase a suitable building in Schuyler to be used as an Old People’s 
Home. 


By the holding of the election you have complied with the pro- 
visions of Sec. 23-118, R. S. 1943. We do not find any statutory di- 
rection as to the fund to which the proceeds of such sale should be 
credited, in which event the County General Fund is indicated. 


The county board has authority to establish a poorhouse when- 
ever it shall see fit to do so. Sec. 68-117, R. S. 1943. While an Old 
People’s Home is not, technically speaking, a poorhouse, yet the care 
of the poor is the obligation of the county and such would be a sub- 
stantial compliance with the statute. 


In addition, Sec. 23-107, R. S. 1943, specifically provides: 


“The county board shall have power * * * to sell the 
public grounds or buildings of the county, and purchase other 
properties in lieu thereof; * * *.” 


Broad general powers are vested in the county board by Sec. 23-106, 
R. S. 1943, which provides: 


“The county board shall manage the county funds and 
county business except as otherwise specifically provided.” 


We think it clear that an Old People’s Home may be purchased 
by your county using the funds received from the sale of the poor 
farm for such would be “in lieu” of the property sold if in fact the 
inmates of this Old People’s Home fall within the class of indigent 
persons for whose care the county is obligated. 


August 10, 1949 
BRAND COMMITTEE 
Purchase of Equipment; Authority of Purchasing Agent 
SUBJECT: Purchase of equipment. 


REQUESTED BY: Hon. Frank Marsh, Secretary of State, State 
House, Lincoln, Nebraska. 


MEMORANDUM 
OPINION BY: James H. Anderson, Attorney General; C. S. Beck, 
Deputy Attorney General. 


SUBJECT: Where an appropriation was made to the Brand 
Committee for the specific purpose of installing 
special equipment must such equipment be pur- 
chased through the State Purchasing Agent. 


CONCLUSION: Under such circumstances, the Purchasing Agent 
has exclusive authority to make such purchase. 


ANALYSIS 
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The statement appears in your inquiry that this appropriation 
was made only after the appropriation subcommittee had become 
fully and completely informed as to the use of and necessity for the 
equipment and that the appropriation was made for that specific pur- 
pose. 


Sec. 36 of L. B. 434, reads in part as follows: 


“Appropriate from Licenses, Fees and Cash Fund * * * 
including not to exceed $2,000.00 for installation of visible 
filing system, * * *.” 


A legislative definition of the terms used is found in Sec. 81-145, 
R. S. 1943: 


“As used in this act: * * * ‘articles’ mean and include 
all materials, supplies, furniture, equipment, printing, station- 
ery, automotive and road equipment, and all other chattels, 
goods, wares and merchandise whatsoever; ‘Using Agencies’ 
mean and include all officers of the state, departments, bur- 
eaus, boards, commissions, councils and institutions receiving 
Legislative appropriations.” 


Sec. 81-153, R. S. Supp. 1947, provides as follows: 


“The Purchasing Agent shall have the duty and exclusive 
authority to purchase all articles used or needed by the state 
and its using agencies, * * *.” 


It seems clear that a “visible filing system” is within the meaning 
of “equipment” and “equipment” is within the meaning of “articles” 
as defined above and the exclusive authority to make such purchase 
rests with the Purchasing Agent. 


August 10, 1949 
TAXATION 


School Bonds As Held by Individuals Exempt Under Personal 
Tax Assessments 


SUBJECT: School bonds; taxation. 

REQUESTED BY: James R. Kelly, County Attorney, Broken Bow, 
Nebraska. 

OPINION BY: James H. Anderson, Attorney General; C. S. Beck, 
Deputy Attorney General. 

QUESTION: Are school bonds held by an individual assessable 
under personal tax assessments? 

CONCLUSION: School bonds are exempt from taxation. 

ANALYSIS 


School bonds, as issued by the school district are evidence of in- 
debtedness of the district to the individual. Sec. 77-701, R. S. 1943, 
provides as follows: 
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“Intangible property, other than notes secured by mort- 
gages on real estate situated in this state and other than 
bonds of the United States, of this state or governmental 
subdivisions of this state, shall be separately classified, listed 
and taxed as follows: * * *. 


Intangible property is defined in Sec. 77-105, R. S. 1943, to be: 


“The term ‘tangible property’ includes all personal prop- 
erty possessing a physical existence, but excluding money. 
The term ‘intangible property’ includes all other personal 
property including money.” 


Bonds issued by a school district are intangible property within 
the meaning of the statute and a school district is a governmental sub- 
division of the state, Schulz v. Dixon County, 134 Neb. 549, 279 N. W. 
179, hence school district bonds fall directly within the statute first 
above quoted and are not subject to assessment for the purposes of 
taxation. 


August 10, 1949 
SCHOOL DISTRICTS 


Distribution of Funds Held by State Treasurer for Flood Control; 
Effective Date 


SUBJECT: Flood Control Act; L. B. 136; distribution to 
school districts. 


REQUESTED BY: D. A. Russell, County Attorney, Harlan County, 
Alma, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 
QUESTION: Will the funds held by the State Treasurer, in 


accordance with the provisions of the Federal 
Flood Control Act, be distributed to the school 
districts affected immediately after L. B. 136 be- 
comes effective on August 27, 1949, or must the 
school districts wait until July of 1950? 


CONCLUSION: The funds cannot be distributed to the school 
districts so affected until July of 1950. 
ANALYSIS 


Section 701c-3 of Title 33, U. S. C. of the Flood Control Act pro- 
vides: 


“75 per centum of all moneys received and deposited in 
the Treasury of the United States during any fiscal year on 
account of the leasing of lands acquired by the United States 
for flood-control purposes shall be paid at the end of such 
year by the Secretary of the Treasury to the State in which 
such property is situated, to be expended as the State legisla- 
ture may prescribe for the benefit of public schools and public 
roads of the county, or counties, in which such property is 
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situated: Provided, That when such property is situated in 
more than one State or county, the distributive share to each 
from the proceeds of such property shall be proportional to 
its area therein.” 


L. B. 136 enacted in the 1949 session of the Legislature provides 
for the apportionment and distribution of funds received by the State 
Treasurer of the State of Nebraska under the Federal Flood Control 
Act above cited. The Nebraska law further sets forth the procedure 
to be followed in the distribution of said funds. 


These procedural steps are as follows: 


“(1) The State Treasurer shall annually, on the first 
Monday in July, certify to the superintendent the amount 
of money received from the United States government as 
Nebraska’s proportionate share of the income from the leas- 
ing of lands, acquired by the United States for flood control 
purposes; 


(2) The superintendent shall ascertain by appropriate 
inquiry in what counties the real estate on which lease rentals 
were paid was situated; and 


“(3) The superintendent shall, on or before the third 
Monday in July, make apportionment of such fund to the 
counties entitled thereto in accordance with section 2 of this 
act, and certify the apportionment of each county to the 
county superintendent of the proper county and to the Auditor 
of Public Accounts, who shall draw a warrant on the State 
Treasurer in favor of the various counties for the amount so 
specified by the Superintendent of Public Instruction.” 


You will note from the content of the L. B. 136 that the action 
taken by the state officers is to occur in July of each year. No pro- 
vision is made for certification, ascertainment or apportionment at 
any other time nor during any other month. 


L. B. 186 was approved March 3, 1949 and was passed without 
an emergency clause, hence it will not become effective law until 
August 27, 1949. Considering then the basic principle of law to the 
effect that the intent of the Legislature must govern in the construc- 
tion of statutes it is our conclusion that the Legislature did not intend 
for L. B. 136 to operate so as to make funds available until the month 
of July following the date the bill becomes law, in this case July of 
1950. If this had not been their intention the emergency clause would 
undoubtedly have been included in the bill and the same thereby 
caused to be in effect prior to July of 1949, so that the funds could 
have been distributed during the current year. 


In addition paragraph (2) of sec. 3 of L. B. 136, supra, provides 
for the superintendent of public instruction making ascertainment by 
reasonable inquiry the counties so affected. As it now appears Harlan 
County is the only county containing real estate on which lease rentals 
have been paid, but this does not preclude other counties from coming 
within the provisions of the law during the forthcoming year prior to 
the date set for apportionment and distribution of the funds. There- 
fore, it is the opinion of this office that a reasonable time must be 
allowed in order that the superintendent make determination regard- 
ing any such counties and that under the wording of the statute 
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a reasonable time in this instance will be from August 27, 1949 until 
the third Monday in July of 1950. 


August 12, 1949 
ELECTIONS 


School District Bond Elections, Designation by School Board 
of Polling Place 


SUBJECT: School district bond election: Designation by 
school board of polling place. 


REQUESTED BY: Ray C. Johnson, Auditor of Public Accounts, 
State House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether in a school district which comprises a 


city of the second class and contiguous rural 
territory, a special election, held for the purpose 
of voting upon the question of issuing bonds, is 
void because the Board of Education designated 
only one polling place in the district for polling 
the vote. 


CONCLUSION: A special election, conducted by a Board of Ed- 
ucation of a school district operating under the 
provisions of Art. 25 of Chap. 79, R. S. 1943, for 
the purpose of polling the electors of the district 
on the question of issuing bonds, is not open to 
challenge on the ground that only one polling 
place, centrally located, was provided and desig- 
nated in the notice of the election. 


ANALYSIS 


The Board of Education of a school district whose territory em- 
braces a city of the second class and contiguous rural territory must, 
of necessity, when it holds a special election, designate a polling place 
or places where electors, residing outside as well as inside the city 
limits, may go to cast their ballot. Nothing contained in Section 79- 
2506, R. S. 1943, requires that a school board shall designate as the 
polling place or places those which are customarily used for city 
elections or those customarily used for state and national elections. 
In fact, the statute is silent on this precise point. 


In the circumstances, it is plain that where the Board of Educa- 
tion has designated one polling place, centrally located in the district, 
and has given proper legal notice thereof, as was done in the instant 
case, then the legal propriety and sufficiency of the election cannot 
be challenged after the election. Whitcomb v. Chase, 83 Neb. 360, 
119 N. W. 673. 


If it be assumed, and we do not think it can be, that the board 
ought to have designated those polling places generally used for city 
elections (designated by city authorities) or those generally used for 
state and national elections (designated by county authorities), still 
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its action in the premises cannot be assailed where no mandatory pro- 
vision respecting such a choice is contained in the statute. The ir- 
regularity, if it be one, is within the rule that it will not be considered 
to be one which would justify the defeat of the will of the majority 
fairly and honestly expressed, where no peremptory statute so re- 
quires. Peard v. State, 34 Neb. 372, 51 N. W. 828; 18 Am. Jur. 251, 
Sec, 113; 43 Am. Jur. 347, Sec. 95. 


August 16, 1949 
STATE EMPLOYEES 


Payroll Deductions; Sufficiency of Notice to Authorize Deductions: 
Obligation to Make Deductions for Insurance 


SUBJECT: State employees—Payroll deductions. Sufficiency 
of notice to authorize deductions. 


REQUESTED BY: F. H. Klietsch, State Engineer, State House, Lin- 
coln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTIONS: 1. Are forms of notice now used by employees 


of Department of Roads and Irrigation requesting 
deduction from salary to pay insurance premiums 
sufficient notice to authorize the Department to 
make such deductions? 

2. Is this type of insurance one of those specified 
in L. B. 54, 1949 Legislative Session? 

3. If so, is it mandatory for the Department to 
make these deductions? 


CONCLUSIONS: 1. The forms of notice requesting deduction 

from salary to pay insurance premiums must 
be signed by the employee, and by his spouse, if 
married, and must be acknowledged before a 
notary public, to constitute sufficient notice to 
authorize the department to make such deductions. 
2. The type of insurance is one of those specified 
in L. B. 54 enacted by the 1949 Legislature, and 
is governed by that Act. 
3. An assignment of wages properly signed and 
executed under L. B. 54 is valid and it is manda- 
tory upon a department to make the deductions 
therein requested. 


L. B. 54 enacted by the 1949 Session of the Legislature relates 
specifically to the withholding of money from the wages and salaries 
of public employees for payment of insurance premiums under group, 
franchise, or wholesale plans of insurance. Our investigation discloses 
that the insurance indicated by the assignment cards which you sub- 
mit constitutes a franchise or group plan of insurance for employees 
in your department, and would, therefore, come within the provi- 
sions of L, B, 54. 


Section 2 of L. B. 54 reads as follows: 
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“The order or any revocation thereof, shall be executed 
and acknowledged, in the same manner that conveyances of 
real estate are required to be signed and acknowledged by the 
laws of this state, and where the employee is a married per- 
son, the order shall be executed and acknowledged by both 
husband and wife.” 


Under this section, it is necessary that the assignment must be 
signed by the employee and must be acknowledged by him before 
a notary in the same manner as that of conveyances of real estate, 
and if such employ is married, his spouse must also sign and acknowl- 
edge the assignment. Also, if the employee later revokes such an as- 
signment he must sign and acknowledge such revocation in the same 
manner, and if he is married, his wife must also sign and acknowledge 
the revocation. 


The language of L. B. 54, and particularly of Sections 3 and 4 of 
this Act, make it mandatory upon your department to recognize and 
honor these assignments of salary, when properly executed. 


In the case of First National Bank v. State, ex rel. O’Brien, 68 
Neb. 482, 94 N. W. 633, our Supreme Court held that an assignment of 
salary or fees of a public officer to be earned in the future is contrary 
to public policy and void. However, L. B. 54 constitutes an exception 
to this rule laid down by the Supreme Court. It has been suggested 
that L. B. 537 enacted by the 1949 Legislature, and which amends 
Section 36-213, R. S. 1943, and which permits an employee to authorize 
deduction from his wages for payment of insurance premiums, with- 
out being signed and acknowledged by his spouse, applies to this case, 
but in view of the fact that L. B. 54 deals specifically with deduction 
from the salary of public employees for insurance purposes, we regard 
the provision of L. B. 54 as governing this situation rather than the 
provisions of L. B. 537. 


We call attention, also, to the fact that the Department of In- 
surance has adopted Regulation No. 24, dealing with the type of 
insurance here involved, and it is necessary that insurance companies 
undertaking to insure under L. B. 54 should also comply with the 
rules of the Insurance Department. You should ascertain from the 
Insurance Department if the company in question has complied with 
its regulations in this matter. 


August 19, 1949 
FIRE PROTECTION DISTRICTS (RURAL) 
Withdrawal of Territory from District Contrary to 
Recommendation of Board of Directors 


SUBJECT: Rural Fire Protection Districts—Withdrawal of 
territory from. 


REQUESTED BY: Lloyd L. Pospishil, County Attorney, Colfax 
County, Schuyler, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 
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QUESTION: May the county board detach territory from an 
existing rural fire protection district contrary to 
the consent or recommendation of the board of 
directors of such rural fire protection district? 


CONCLUSION: No—compliance with Section 15 of L. B. 143, 
Sixty-first Session of the Nebraska State Legis- 
lature, is a condition precedent to the action by 
the county clerk as contemplated in Section 17 of 
L. B. 143, Sixty-first Session of the Nebraska 
State Legislature. 


ANALYSIS 


Section 15 of L. B. 143, Sixty-first Session of the Nebraska State 
Legislature, provides the procedural steps necessary to effect the 
withdrawal of a territory from an existing rural fire protection dis- 
trict. Among these provisions is the following: 


“« « ® Tf the report of the board of directors is favorable 
to the proposal either in whole or in part, the county shall 
designate a time and place for a hearing upon said petition 
and shall give notice thereof in the manner prescribed by 
section 4 of this act. * * * Thereafter, the county board shall 
determine whether such territory, or any part thereof, shall 
be withdrawn from the existing district and shall make a 
written order of such determination which shall describe the 
boundaries of the area withdrawn and shall be filed in the 
office of the county clerk; * * *.” 


Section 17 of L. B. 143, Sixty-first Session of the Nebraska State 
Legislature, provides in part: 


“The county clerk of each county in which any rural 
fire protection district or districts have been organized * * * 
shall forthwith designate a time and place for a hearing be- 
fore the county board of such county and shall give due notice 
thereof in the manner prescribed by section 4 of this act. At 
the time and place so fixed the county board shall meet and 
all persons interested shall have opportunity to be heard. 
Thereupon, the county board shall consider the general rural 
fire protection policy for the county as a whole and shall 
determine the boundaries of said district or districts, whether 
as existing prior to such determination or otherwise, and shall 
make a written order of such determination which shall be 
filed in the office of the county clerk. * * *.” 


Sections 23-1301 and 23-1302 of the Revised Statutes of Nebraska 
for 1943 set forth the duties of one holding the office of county clerk. 
By the wording of these statutes, just cited, the county clerk is, in 
effect, made the secretary of the county board. It is in this capacity 
that he gives notice, as provided in Section 17 of L. B. 143, Sixty- 
first Session of the Nebraska State Legislature, of the hearing for the 
withdrawal of territory from a rural fire protection district to be held 
before the county board subsequent to their receiving the report from 
the board of directors of the rural protection district in accordance 
with the provisions of Section 15 of L. B. 143, Sixty-first Session of 
the Nebraska State Legislature. 


Section 15 of L. B. 143, Sixty-first Session of the Nebraska State 
Legislature, further provides that “* * * no area shall be withdrawn 
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from an existing rural fire protection district contrary to the recom- 
mendation of the board of directors of such district * * *.” 


It is the general rule in Nebraska, and the cases so holding are 
numerous, that “effect must be given, if possible, to the whole statute 
and every part thereof, provided that the interpretation is reasonable 
and not in conflict with legislative intent, and the court must, so far 
as practicable, reconcile the different provisions so as to make them 
consistent, harmonious and sensible. An interpretation which gives 
effect to the entire language of a statute will be selected as against 
one which does not, * * *” Rosgall v. Dorrance, 147 Neb. 260, 23 N. 
W. 2d 85. 


Following the rule as laid down by the court in the case above 
cited, it is our conclusion that Section 17 of L. B. 143, Sixty-first Ses- 
sion of the Nebraska State Legislature, is supplementary to Section 
15 thereof and that the procedure set forth in Section: 15 must be 
strictly followed before action may be taken under Section 17 of L. 
B. 143, Sixty-first Session of the Nebraska State Legislature. 


August 19, 1949 
SALARIES 
When Is Salary Available to Deputies 
SUBJECT: Salary change of deputies. 


REQUESTED BY: Thomas L. Grady, County Attorney, Stanton 
County, Stanton, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; C. S. Beck, 
: Deputy Attorney General. 
QUESTION: When is the raise in salary provided by L. B. 


292, 61st Session, available to the deputy county 
clerk and deputy county treasurer of Stanton 
County? 


CONCLUSION: As to the deputies mentioned the salary raise is 
effective from August 27, 1949. 


ANALYSIS. 


Sec. 33-115, R. S. 1943, provides that the County Clerk shall have 
power to appoint a deputy; Sec. 84-801, R. S. 1943, provides for the 
appointment of a deputy by the County Treasurer. Neither of these 
sections make any provision as to the length of time such deputies may 
serve hence, we may invoke the general rule that a deputy serves at 
the pleasure of his principal and obviously does not have a term of 
office as that expression is applied to public officers. 


Art. III, Sec. 19, Constitution of Nebraska, provides in part as 
follows: 


“* * * nor shall the compensation of any public officer, 
including any officer whose compensation is fixed by the 
Legislature subsequent to the adoption hereof be increased 
or diminished during his term of office.” 
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Since the adoption of the above the Legislature has fixed the 
salaries of the deputies so to that extent they are covered by the 
above put more than that is required, it must be “during his term of 
office. 


The general rule is stated in 43 Am. Jur., page 222: 


“* * * But a deputy appointed by an officer to hold dur- 
ing the pleasure of such principal does not hold for a term, 
within the meaning of a constitutional prohibition against the 
change of the salary or emoluments of any public officer after 
his election or appointment, or during his ‘term of office,’ 
except by operation of law enacted prior to such election or 
appointment.” 


It seems clear that since Deputy County Clerks and Deputy 
County Treasurers do not have a term of office that the constitutional 
prohibition is not applicable to them and the raise in salary is available 
oo pen as soon as L. B. 292 becomes effective which will be August 


August 19, 1949 
LIENS 


Assistance Lien, Release by County Where Collection of Claim 
Would Be Defeated 


SUBJECT: Lien for old age assistance—transfer from one 
property to another. 


REQUESTED BY: Alfred D. Raun, County Attorney, Walthill, Ne- 


braska. 

OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: May a county board lawfully release an old age 


assistance lien where the effect of such release 
would be to defeat collection of the claim for 
refund of old age assistance? 


CONCLUSION: The county board would be guilty of violating 
its duty to the county and state to collect such 
liens, should it release a lien for old age assist- 
ance under such circumstances. 


ANALYSIS © 


The statement of facts presented by your letter and that of your 
county director of assistance may be summarized as follows: 


Mrs. W., a recipient of old age assistance, and her son 
each owned an undivided one-half share of a piece of real 
estate inherited from her husband. She and her son acquired 
title on February 4, 1945. On May 19, 1945, Mrs. W. deeded 
her share to the son, retaining a life estate. This deed was 
filed August 28, 1947. In September, 1947, a lien for old age 
assistance was filed against the property. Mrs. W. and her 
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son now wish to sell this property and buy a new property 
in which Mrs. W. will have a life interest, and wish to have 
their present property released from the old age assistance 
lien and such lien transferred to the new property which 
they propose to buy. You further state that the lien as it 
now stands can be satisfied in full from the property but if 
it is released as to the present property it cannot be collected 
against the new property as Mrs. W’s. interest in that prop- 
erty terminates at her death and nothing will remain to 
which the lien can attach. You have advised the county 
board that it cannot release the lien on property No. one 
and accept a lien on property No. two because to do so would 
amount to a virtual waiver of the lien and defeat any re- 
covery thereon. You request our opinion as to the right of 
the board to release this lien. 


In your letter you mention the opinion given by the Department 
to Mr. Neil C. Vandemoer, Director of Assistance, under date of De- 
cember 22, 1947, and found on page 375, Report of Attorney General 
1947-1948. While the facts there presented were quite similar to 
those which you have given, the question involved was very different. 
Mr. Vandemoer’s question was whether the county board had the legal 
authority to release a lien for old age assistance on a property and 
transfer it to another property to permit the sale of the first property 
free from incumbrance. We ruled that the county board had such 
authority. 


Your question is whether, under the circumstances here presented, 
the county board should exercise its authority to release this assistance 
lien. 


As stated in our opinion to Mr. Vandemoer, the authority to re- 
lease liens for old age assistance is vested by law in the county board. 
Section 68-215.02, R. S. Supp. 1947. This does not mean, however, 
that the county board may arbitrarily release any assistance lien 
regardless of the circumstances. It must, of course, release the lien 
when it has been satisfied by payment and may do so in other proper 
peers if it can be done without prejudice to the rights of the county 
and state. 


However, in the case you have described, it appears that the re- 
lease of the lien on the property to which it now attaches would be 
equivalent to a waiver of the lien and would almost certainly defeat 
the collection of any reimbursement to the county and state of old 
age assistance paid to Mrs. W. during her life. We believe that you 
are quite right in advising the county board that it has no legal right 
to release this lien under such circumstances. 


In the enforcement and collection of liens for old age assistance, 
the county board acts as agent for the county and state. Boone County 
Old Age Assistance Board v. Myhre, 149 Neb. 669, 32 N. W. 2d 262. As 
is true in all cases of agency, the board as agent, owes a duty to its 
principal to act with the utmost good faith and loyalty to further its 
principal’s interest. 3 C. J. S. 6, Sec. 138. This is especially true of 
a public officer whose office is a public trust which he is bound to 
discharge honestly and faithfully for the public benefit. 43 Am. Jur. 
78, Sec. 261. One of the duties imposed by law on the county board 
is to collect claims for reimbursement of old age assistance and to 
preserve and enforce liens for that purpose. If the board should take 
any action which would defeat such purpose or would prejudice or 
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waive the rights of the county and state in this respect, it would not, 


in our opinion, be 


faithfully and properly discharging its duty. 


August 20, 1949 
MOTOR VEHICLE FUELS 


Right to Sell Product as Tractor Fuel Where It Fails to 


SUBJECT: 


REQUESTED BY: 


OPINION BY: 


QUESTION: 


CONCLUSION: 


Meet Specifications 


Motor Vehicle Fuels—Right to sell for tractor 
fuel where the product fails to meet specifications. 


Clay Wright, Chief, Division of Motor Fuels, De- 
partment of Agriculture and Inspection, State 
House, Lincoln, Nebraska. 


James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


May a petroleum product having an initial boiling 
point of less than 200 degrees Fahrenheit, but 
which fails to meet the specifications prescribed 
for motor vehicle fuels in Section 66-310, R. S. 
1943, be lawfully sold in Nebraska for use as a 
fuel in farm tractors if the motor vehicle fuel 
tax is paid on such product? 


A farm tractor is a motor vehicle, and such pe- 
troleum product may not lawfully be sold in 
Nebraska as a tractor fuel. 


ANALYSIS 


Section 66-310, R. S. 1943, provides that no one shall sell or offer 
or expose for sale any motor vehicle fuel which does not meet the 
specifications therein prescribed. The product you describe has an 
initial boiling point under 200 degrees Fahrenheit and is, therefore, 
a motor vehicle fuel as defined in Section 66-307, R. S. 1943. However, 
it may not be sold as such until it complies with the specifications 
prescribed in Section 66-310 even though the motor vehicle fuel tax 
is paid on it. See Section 66-312, R. S. 1943. 


Section 66-401, R. S. 1943, defines “motor vehicles” as follows: 


“() 


‘Motor vehicles’ shall include all automotive or self- 


propelled vehicles, engines or machines, movable or immovable, 


which are 


operated or propelled in whole or in part by internal 


combustion of one or more of the ‘motor vehicle fuels’ defined 


in this section. 


a eo 


This definition clearly includes farm tractors. 


We conclude, 
legally be sold or 
tractor fuel until 


therefore, that the product you describe cannot 
offered or exposed for sale in Nebraska as a farm 
it meets the specifications prescribed in Section 66- 


310, even though the motor vehicle fuel tax is paid on it. 
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August 22, 1949 
DISTRICT COURT CLERK 


Authority of Deputy Clerk of the District Court to Act with 
Reference to the Board of Mental Health in the 
Absence of the Clerk 


SUBJECT: Authority of Deputy Clerk of the District Court 
to act in the absence of the clerk, with reference 
to the County Board of Mental Health. 


REQUESTED BY: James J. Fitzgerald, County Attorney, Omaha, 


Nebraska. 

OPINION BY: James H. Anderson, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 

QUESTION: 1. In the absence of the clerk of the district court, 


by reason of illness or for other causes, is a 
deputy clerk legally empowered to act as an 
ex-officio member of the board? 


2. In the absence of the clerk of the district 
court, by reason of illness or for other causes, 
is a deputy clerk legally empowered to sign 
the minutes of the proceedings of the county 
board of mental health, as well as to sign and 
issue all notices, appointments, warrants, sub- 
poenas or other process required to be issued 
by the county board of mental health. 


CONCLUSION: The first question is answered in the negative and 
the second question in the affirmative. 


ANALYSIS 


You submit for our opinion two questions with reference to the 
County Board of Mental Health as follows: 


1) In the absence of the clerk of the district court, by 
reason of illness or for other causes, is a deputy clerk legally 
empowered to act as an ex-officio memer of the board? 


2) In the absence of the clerk of the district court, by 
reason of illness or for other causes, is a deputy clerk legally 
empowered to sign the minutes of the proceedings of the 
county board of mental health, as well as to sign and issue 
all notices, appointments, warrants, subpoenas or other pro- 
cess required to be issued by the county board of mental 
health. 


Section 84-802, Revised Statutes 1943, provides as follows: 


“State and county officers: deputies; duties. In the ab- 
sence or disability of the principal, the deputy shall perform 
the duties of his principal pertaining to his own office, but 
when an officer is required to act in conjunction with or in 
place of another officer, his deputy cannot supply his place.” 


The above quoted section requires that your first question be 
answered in the negative. 
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With reference to the duties of the clerk of the district court 
set forth in your second question, these are not performed in con- 


junction with other officers but are duties imposed upon the clerk by 
virtue of his office of clerk of the district court. It is, therefore, our 
opinion that these duties may properly be performed by the deputy 
in the absence of the clerk. 


August 22, 1949 

SCHOOL TRANSPORTATION 
Liability of School District for Mileage Traveled by Parents 
SUBJECT: School Transportation; Liability of District. 


REQUESTED BY: James R. Kelly, County Attorney, Custer County, 
Broken Bow, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 


QUESTION: Does the transportation charge as provided in 
Sec. 128 of L. B. 1, 1949 Session, include the actual 
miles traveled by the parent or, does the statute 
contemplate payment for the distance that the 
school attended exceeds the school in the pupils 
own district. 


CONCLUSION: The parent is entitled to receive ten cents per 
half mile for the distance that the school in the 
other district is in excess of the distance from 
the school of his residence. 


ANALYSIS 


Subsection 2 of Section 128 of L. B. 1, 1949 Session, will become 
effective law on August 27, 1949. This section provides in part as 
follows: 


“(2) where the child is required to attend an elementary 
school outside of his own district there shall be paid ten 
cents per half mile for each one half mile or fraction thereof 
for the distance that the school in the other district is in 
excess of the distance from the school of his residence. The 
trip actually made to and from such school by means of the 
nearest practicable traveled road actually traveled shall be 
reported monthly by the teacher to the school board of such 
public school district. * * *.” 


The wording of the statute is clear and unambiguous. The rate 
of reimbursement is specifically set forth as “ten cents per half mile 
for each one half mile or fraction thereof for the distance that the 
school in the other district is in excess of the distance from the school 
of his residence.” We interpret this to mean that only the difference 
in distance can be figured. That is to say if the child lives three miles 
from the school of his residence but the school in the other district 
is five miles from his home, the parent is entitled to ten cents per 
half mile for the two miles that the school attended exceeds the dis- 
tance from his home to the school of his residence. 
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The statute provides as a basis for computing the amount of re- 
imbursement the distance that the school being attended exceeds the 
home school and not the number of trips made by the parent. The 
wording in this regard is as follows: 


“* * * for the distance that the school in the other dis- 
aoe is in excess of the distance from the school of his resi- 
lence.” 


The law does not refer to “distance traveled” but rather to “dis- 
tance * * * in excess of the distance from the school of his residence.” 


In addition, the sentence following the one above quoted, reads 
as follows: 


“* * * The trip actually made to and from such school 
*_* em 


and there is no reference to “trips * * * to and from,” in plural form, 
nor is there reference to “trips per day.” The word “trip” is used 
singularly and as such, construed together with the phrase “to and 
from such school,” in the opinion of this office expresses the Legisla- 
ture’s intention to provide reimbursement for one round trip to the 
school and back per day. 


August 23, 1949 
LIENS 


Assistance Lien As Taking Priority Over Other Claims 
Against the Estate 


SUBJECT: Lien for Old Age Assistance—Priority over other 
claims against estate. 


REQUESTED BY: Charles R. Shopp, County Attorney, Imperial, 
Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: Does a claim for reimbursement of old age as- 
sistance against the estate of a deceased person, 
a part of which claim is secured by a lien against 
real estate belonging to the estate, take priority 
over claims for funeral expenses, last illness, ad- 
ministration of estate, etc.? 


CONCLUSION: As to the real estate, the lien for assistance must 
be satisfied before any other claim. The part of 
the claim for assistance not secured by a lien on 
the real estate is a 4th class claim as provided in 
Section 30-615, R. S. 1943. 


ANALYSIS 
Your letter of August 9th presents the following statement of facts: 


“Isadora Roe received Old Age Assistance from Chase 
County office from 1936 up until September, 1947, in the total 
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amount of $3,040.38. She then received assistance from Sep- 
tember, 1947, until the time of her death, October, 1948, in an 
amount totaling $1212.08. She was the owner of an undivided 
one-third interest of a small residence property in Imperial, 
Nebraska, and after her death administration proceedings 
were commenced in County Court of this county with refer- 
ence to her estate. Many claims have been filed against her 
estate, including a medical and hospital bill for her last illness 
in the amount of $66.75, a funeral bill of over $400.00, which 
has been paid by various members of the family and the 
claim of the Mortuary assigned to them. The county has 
presented its claim through the County Treasurer for the 
$3040.38 which accrued before the time of the lien law and 
for the $1212.08 which accrued after September 1, 1947. The 
claim of the county was presented through the Treasurer pur- 
suant to order of the commissioners and in the regular man- 
ner. Also the certificate of lien was filed against the above 
mentioned residence property in the regular manner at a date 
slightly subsequent to September, 1947. 


“The one-third interest in the residence property owned 
by the decedent was of less value than the $1212.08 lien upon 
the one-third interest in the premises. The heirs are now 
commencing a partition suit with the intent of having the 
above property sold and the proceeds divided.” 


It is our opinion that the amount of old age assistance paid to 
Isadora in excess of the $1212.08 secured by lien is entitled to be 
allowed as a 4th class claim against the estate and to be treated on 
a parity with the claims of other general creditors. See Boone County 
Old Age Assistance Board v. Myhre, 149 Neb. 669, 32 N. W. 2d 262. 


As to the $1212.08 secured by the old age assistance lien on the 
real estate, it, of course, is to be treated like any other lien on real 
estate and, as far as the real estate is concerned, takes precedence 
over claims for funeral expenses, expenses of last illness, costs of ad- 
sera i and claims of general creditors. 34 C. J. S. 326, 327, 
Sec. 461 


If there are other assets in this estate, aside from the real estate 
which you mention, the entire claim for old age assistance reimburse- 
ment stands as a 4th class claim against such unencumbered assets, 
but as to the real estate which is subject to the lien for assistance, the 
lien takes priority over every other claim. 


August 23, 1949 
MUNICIPAL RETIREMENT SYSTEM 
Right of Employee to Disability Benefits 


SUBJECT: Municipal Retirement System—Right of employee 
to disability benefits. 


REQUESTED BY: Glenn I. Anderson, Director, Retirement Systems, 
Capitol Building, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


—393— 


QUESTION: What conditions must be met to entitle a munici- 
pal employee to a retirement annuity who has 
been retired for permanent and total disability? 


CONCLUSION: To entitle a municipal employee to a retirement 
annuity for permanent and total disability he 
must: 


1. Have completed at least fifteen years of 
service for participating departments of 
the municipality; 


2. Have terminated his employment with 
the consent of the employing municipality; 


3. He must not be receiving nor be entitled 
to receive any regular compensation for 
personal services currently performed 
under any continuous performance else- 
where. 


His age at time of retirement is immaterial. 
ANALYSIS 


You present the case of a municipal employee, who, after being 
employed by the city for a period of seven years and nine months, 
was retired at the age of fifty-four years because of permanent and 
total disabilities growing out of disease contracted during World War 
I. A question has been raised as to the right of this employee to 
receive retirement benefits for such disability. 


The statutes governing payment of retirement benefits to munici- 
pal employees are Sections 19-2039 to 19-2042, inclusive, R. S. Supple- 
ment 1947. 


Under date of December 23, 1947, this Department gave to you 
an opinion on the subject of municipal retirement benefits in which we 
stated that an employee is entitled to retirement benefits “on termina- 
tion of employment for total and permanent disability regardless of 
age, and regardless of period of service after one year.” A further 
consideration of the pertinent statutes convinces us that this state- 
ment is erroneous and that our opinion of December 23, 1947, should 
be modified in this respect. 


Section 19-2039, R. S. Supp. 1947, omitting the parts not pertinent 
to this discussion, reads: 


“Any participant whose employment by all employers 
is terminated on or after the attainment of age fifty-five, re- 
gardless of cause, or because of permanent and total disability, 
regardless of age, shall be entitled to a retirement annuity 
beginning on the date specified by such participant in a writ- 
ten application therefor, if: * * * (2) the participant has * * * 
(b) attained at least age fifty-five and has completed at least 
fifteen years of total service for participating departments, has 
terminated employment with the consent of the employing 
municipality, and is not receiving nor is entitled to receive 
any regular compensation for personal service currently per- 
formed under any continuous employment elsewhere; * * *” 
etc. 
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In construing the language of this statute it is necessary to give 
effect to every provision and, if possible, to construe the statute so 
that its several provisions shall harmonize. 


Section 19-2039 above quoted says that “any participant whose 
employment by all employers is terminated * * * because of permanent 
and total disability, regardless of age,” etc. (emphasis supplied) shall 
be entitled to a retirement annuity under certain specified conditions. 
It is clear that the phrase “regardless of age” applies only to cases of 
retirement for permanent and total disability. The conditions of sub- 
sections (1) and (3) of Section 19-2039 clearly have no application to 
this case. Subsection (2) of Section 19-2039, says that the participant 
is entitled to a retirement annuity (a) if he has “attained at least age 
sixty-five,” which provision has no application to cases of retirement 
for permanent and total disability, or (b) “attained at least age fifty- 
five and has completed at least fifteen years of total service for par- 
ticipating departments, has terminated employment with the consent 
of the employing municipality, and is not receiving nor is entitled to 
receive any regular compensation for personal services currently per- 
formed under any continuous employment elsewhere;” etc. 


The provision above quoted that retirement for permanent and 
total disability may be regardless of age excludes such cases from the 
requirement of subsection (2) that the applicant must be at least fifty- 
five years of age, but does not release such applicant from the remain- 
ing conditions, namely; that he has completed at least fifteen years of 
total service for participating departments; that he has terminated his 
employment with the consent of the employing municipality; and that 
he is not receiving nor is entitled to receive any regular compensation 
for personal services currently performed under any continuous em- 
ployment elsewhere. 


We believe that our opinion of December 23, 1947, holding that 
these conditions do not apply to cases of retirement for permanent and 
total disability, was erroneous on this point. Our conclusion now is 
that a municipal employee whose employment is terminated for per- 
manent and total disability is entitled to a retirement annuity regard- 
less of his age at retirement if: 


1) He has completed at least fifteen years total service for par- 
ticipating departments; 


2) He has terminated his employment with the consent of the 
employing municipality, and; 


3) He is not receiving nor is entitled to receive any regular 
compensation for personal services currently performed under any 
continuous employment elsewhere. 


The employee is, of course, entitled in any event, to a separation 


benefit, consisting of his contributions during the period of his mem- 
bership, as provided in Section 19-2042, R. S. Supp. 1947. 
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SUBJECT: 
REQUESTED BY: 
OPINION BY: 


QUESTION: 


CONCLUSION: 


August 23, 1949 
SCHOOL TAX 


Authority of Board of Equalization to Levy for School District 
When School District Files Its Certificate for Tax Levy 
After Board Has Met and Set Levy 


of Equalization. 
lor, Nebraska. 


Moyer, Special Assistant Attorney General. 


School District; Tax levy after meeting of Board 
A. F. Alder, County Attorney, Loup County, Tay- 
James H. Anderson, Attorney General; Jane E. 


Does the Board of Equalization have authority to 


make a levy for a school district when the school 
district files its certificate for tax levy after the 


Board has met and set the levies. 


provides for such a levy. 
ANALYSIS 
Section 77-1601, R. S. Supp. 1947, provides as follows: 


Yes—Section 77-1601, R. S. Supp. 1947, specifically 


“When the action of the State Board of Equalization and 
Assessment shall have been had and certified to the county 
clerk, the county board of equalization shall each year between 
August 2 and August 10 levy the necessary taxes for the 
current year. The levy shall include all county taxes neces- 
sary to cover the amounts required to be raised by taxation, 
as provided in the annual budget of said county for the cur- 
rent year, and shall include all township, city, school district, 
precinct, village, road district, and other taxes required by 
law to be certified to the county clerk and levied by the 
county board of equalization; Provided, any such taxes regu- 
larly voted and certified to the county assessor, after the county 
board shall have made such levy and before the county clerk 
shall have completed the tax list, shall be levied by the county 
board of equalization if within the limit of the law, and ex- 


tended upon the tax list.” 


In the opinion of this office, if the county clerk has not completed 


the tax list, the above quoted statute provides sufficient authority for 
the board of equalization to levy a tax for a school district after the 


regular meeting at which other taxes were levied. 


SUBJECT: 


August 24, 1949 
TAXATION 
Limit on Levy by Second Class Cities and Villages 


and villages. 


Taxation: Limit on levy by second class cities 


REQUESTED BY: Charles H. Yost, County Attorney, Fremont, Ne- 


braska. 

OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: May the tax of three-fifths mill for musical or- 


ganizations as provided in Section 18-1203, R. S. 
1943, be levied in addition to the eighteen mill 
limit prescribed by Section 17-702, R. S. Supp. 
1947, for second class cities and villages? 


CONCLUSION: The three-fifths mill tax levy for musical organ- 
izations provided for in Section 18-1203, R. S. 
1943, must be included within the 18-mill tax 
limit prescribed by Section 17-702, R. S. Supp. 
1947, and cannot be in addition thereto. 


ANALYSIS 


Section 18-1203, R. S. 1943, provides that all incorporated cities 
and villages are authorized, upon a three-fourths vote of all members 
elected to the city or village board, to levy a tax of not to exceed 
three-fifths mill each year to establish and maintain a musical organ- 
ization for the purpose of rendering free public concerts. 


Section 17-702, R. S. Supp. 1947, provides that the council or 
trustees of a second class city or village shall cause to be certified 
to the county clerk the percentage or number of mills on the dollar 
of the tax levied “for all city or village purposes” and that “the 
amount which may be so certified, assessed and collected shall not 
exceed eighteen mills on the dollar of the actual valuation of all 
taxable property within the corporate limits” etc. Section 17-702, 
concludes with the following provision: 


“Nothing herein contained shall be construed to authorize 
an increase in the amount of levies for any specific municipal 
purpose or purpose elsewhere limited by law, whether limited 
in specific sums or by mill levies.” 


Construing Section 18-1203 and Section 17-702 together, we con- 
clude that Section 18-1203 authorizes cities and villages to levy a tax 
within the limits therein specified for the establishment and mainten- 
ance of a musical organization, but that this tax must be included in 
the eighteen mill tax limit imposed by Section 17-702 and cannot be 
in addition thereto or increase the total levy for all city or village 
purposes beyond the 18-mill limit. 


August 24, 1949 
SCHOOL DISTRICTS 


Reorganization; Election of County Committee: When Done; 
Division of Counties as Bearing on Election of Committees 


SUBJECT: School District reorganization; election of county 
committee. 


REQUESTED BY: F. B. Decker, Director of Administration, De- 
partment of Public Instruction, Lincoln, Nebraska. 
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OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 


QUESTION: (1) May the county superintendent or the chair- 
man of the county school board members’ 
association appoint a nominating committee, 
to select and submit a list of nominees for 
membership on the county committee, at the 
county meeting of board members who will 
elect the members of the county committee 
from said list of nominees? 


(2) May a county be divided into areas and at 
the meeting of school board members, resi- 
dents of each area elect county committee 
members from their area only? 


CONCLUSION: (1) The plan proposed under question (1) of 
your letter will not violate the provisions of 
Section 5 of L. B. 27, 1949 Session. 


(2) The procedure contemplated in question (2) 
of your letter will not violate the provisions 
of Section 5 of L. B. 27, 1949 Session, if (a) 
“residents” refers to board members and (b) 
the areas into which the county is divided 
include more than one district. 


ANALYSIS 


Section 5 of L. B. 27, 1949 session, provides as follows: 


“There is hereby created in each county in the state or 
committee for the reorganization of school districts, to be 
known as the county committee. Each county committee 
shall be composed of not less than six nor more than ten 
members, no two of which shall be from the same district. 
One member of the county committee shall be the county 
superintendent of schools, who shall serve as a nonvoting 
member of the committee. All of the members of school 
boards and boards of education within the county shall, at a 
meeting called for that purpose by the county superintendent 
of schools within one hundred twenty days from the effective 
date of this act, (1) determine by a majority vote of those 
present the number of members of the county committee 
within the limits prescribed in this section, and (2) elect for 
a term of four years all the remaining members of the com- 
mittee other than the county superintendent of schools. A 
majority of the elective members of the county committee 
shall be chosen from rural elementary school districts, and at 
least one of the elective members shall not be a member of 
any school board or board of education. No member of a 
county committee shall continue to serve thereon if he ceases 
to be a resident of the county. At the expiration of their 
terms, successors to members of the county committee shall 
be elected for a term of four years in the same manner as 
the initial election. Vacancies in the membership of the 
county committee shall be filled for the unexpired term by 
the remaining members of the county committee. Members 
of the county committee shall serve without compensation, 
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but shall be reimbursed for expenses necessarily incurred in 
the performance of their duties, the reimbursement to be 
allowed and paid from funds appropriated by the county 
board.” 


The provisions of the statute above quoted will not be violated 
by the appointment of a nominating committee to submit a list of 
nominees for membership on the county committee for the reorganiza- 
tion of school districts to the county board members at the meeting 
specified in the law and as the plan provides an opportunity for board 
members present at said meeting to make additional nominations if 
they so desire, it is our conclusion that this procedure may be adopted 
under the provisions of Section 5 (2) of L. B. 27, 1949 Session. 


The second plan to which you refer in your letter whereby the 
county be first divided into areas and subsequently members for the 
county committee be elected by the county board members at their 
meeting from each individual area. This procedure can under the 
wording of Section 5, L. B. 27, be adopted if the following conditions 
are met. 


In your letter you state: 


“At the county-wide meeting of school board members, 
residents of each of these designated areas would elect county 
committee members from their own area only.” 


Section 5 (2) of L. B. 27, specifically provides that the election of 
members on the county committee is to be done by “members of 
school boards and boards of education within the county * * *.” No 
provision is made for “residents,” other than county board members, 
participating in the election. 


The statute in question further provides: 


“Each county committee shall be composed of not less 
than six nor more than ten members, no two of which shall 
be from the same district.” 


Keeping this provision in mind, it is immediately apparent that 
the county would of necessity have to be divided into areas including 
more than one district if, as set forth in the plan, “* * * residents of 
each of these designated areas would elect county committee members 
from their own area only.” If this was not done the board members 
would be restricted to electing one member from their district only 
and the provision of Section 5, L. B. 27 specifying a committee of 6 
to 10 members would obviously be violated. 


Therefore , it is the opinion of this office, that if the requirements 
pertaining to plan 2 as hereinabove set forth are met, and the other 
provisions of Section 5 of L. B. 27, 1949 Session are complied with, 
the proposed procedures may be adopted without violating Section 
5 of L. B. 27. 


August 25, 1949 
MOTOR VEHICLE DIVISION 


Authority to Pay Membership Dues in National Association 
from Funds in Budget 
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SUBJECT: Motor Vehicle Division of the Department of 
Roads and Irrigation in an Association of Motor 
Vehicle Administrators. 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, Department of Roads and Irrigation, 
State House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 
QUESTION: Does the Motor Vehicle Division of the Depart- 


ment of Roads and Irrigation have the authority 
to pay membership dues to the Association of 
Motor Vehicle Administrators from funds in their 
budget? 


CONCLUSION: Such dues may properly be paid from the funds 
appropriated to the Motor Vehicle Division. 


ANALYSIS 


You inquire whether the Motor Vehicle Division of the Depart- 
ment of Roads and Irrigation may properly pay membership dues to 
the Association of Motor Vehicle Administrators from the funds in 
its budget. You state that the Association furnishes certain publications 
and services and the membership dues are used to defray such cost. 


It is our opinion that you may properly make this payment from 
the funds in your budget. 


August 26, 1949 


SALARIES 
Effective Date of Increase in Salary for the Office of Register of Deeds 
SUBJECT: Effective date of increase in salary for the office 


of Register of Deeds provided in L. B. 146 of the 
1949 Session of the Legislature of the State of 
Nebraska. 


REQUESTED BY: Herbert A. Ronin, Deputy County Attorney, Lan- 
caster County, Court House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General. 


QUESTION: Does the salary increase provided for the Register 
of Deeds of Lancaster County, Nebraska, by L. B. 
146 of the 1949 Session of the Nebraska Legisla- 
ture, become effective during his present term of 
office, bearing in mind the fact that the Register 
of Deeds is not a constitutional officer. 


CONCLUSION: The salary increase above referred to would not 
come effective during the present term of the 
Register of Deeds. Section 19 of Article III of 
the Constitution applies to county officers as well 
as to constitutional officers. 


—400— 


ANALYSIS 


The vital point involved in considering your question is whether 
or not the prohibition against increasing the salary of a public officer 
during his term of office set forth in Section 19 of Article III of the 
State Constitution applies only to constitutional officers or also ap- 
plies to county officers as well. There is, of course, no question but 
that the Register of Deeds of Lancaster County is a county officer, 
and if a county officer comes within the above prohibition then the 
increase could not become effective during that officer’s present term. 
Section 19 of Article III is as follows: 


“The Legislature shall never grant any extra compensa- 
tion to any public officer, agent or servant after the services 
have been rendered nor to any contractor after the contract 
has been entered into, nor shall the compensation of any 
public officer, including any officer whose compensation is 
fixed by the Legislature subsequent to the adoption hereof 
be increased or diminished during his term of office.” 


We have previously held in a number of opinions that the pro- 
hibition contained herein applied to county officers as well as con- 
stitutional officers. See Report of Attorney General of Nebraska 
1943-1944, page 112; opinion of the Attorney General to the County 
Attorney of Dodge County, May 27, 1949, and opinion of the Attorney 
General, January 24, 1949, to State Senator Hal Bridenbaugh. Since 
the last two mentioned opinions have not been printed in the official 
reports, I am enclosing copies of the same herewith. In addition to 
the above opinions which set forth certain legal authorities in sup- 
port of this holding I have for the purpose of this opinion examined 
the proceedings of the Constitutional Convention of 1919-1920 for the 
purpose of ascertaining the intent of the members of that convention 
in adopting the above section of our Constitution. As you know in 
construing the provisions of the Constitution, the reasons expressed 
by the members of the Constitution for adopting a particular pro- 
vision are given great weight by the courts in determining the particu- 
lar provision’s meaning. For example see State v. Marsh, 149 Neb. 1. 


Before setting forth these proceedings, however, I want to com- 
ment on the fact that under the Constitution as then in effect, the 
Nebraska Supreme Court had held in the case of Douglas County v. 
Timme, 32 Neb. 272, that the applicable provision, Section 16 of Article 
III of the Constitution applied only to constitutional officers. This 
provision, Section 16 of Article III of the old Constitution provided 
in substance that the compensation of a public officer could not be 
decreased or diminished during his term of office. The exact wording 
is as follows: 


“The legislature shall never grant any extra compensa- 
tion to any public officer, agent, servant, or contractor, after 
the services shall have been rendered, or the contract entered 
into. Nor shall the compensation of any public officer be 
increased or diminished during his term of office.” 


The question was raised in the 1919-1920 Convention as to whether 
the proposed Section 19 of Article III, which amended the former 
Section 16 materially would effect any change in the old Constitution 
and from that I quote the following interchange of remarks, which 
is found on pages 2198-2199 of Vol. II of the proceedings of the Ne- 
braska Constituional Convention: 
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“MR. NORTON: There is a very material change, and 
the latter part of it applies to an officer whose office is cre- 
ated by law or by the Legislature, whereas the old provision 
simply applied to offices contained within the Constitution. 


“MR. NORMAN: Under this proposal is it the contention 
that any officer appointed by the Governor and approved 
by the Legislature or senate is not entitled to ask for an in- 
crease during the term of his office, during the term he is 
appointed to and that means that the appointive officer will 
not get a raise for thirty-five years? Take the Labor Depart- 
ment and the Game and Fish Department. There it was 
fixed by law at $1500 per year, and it still remains the same. 
I do not see where those Departments are going to get an 
increase. Of course, those wages were all right twenty years 
ago or ten years ago, but at the present time they are not, 
and you might say that he could ask for it for the next time, 
but he will never get it, and this proposal is one which should 
not be in the Constitution and I believe it should be taken out. 


“MR. NORVAL: While the remarks of the gentleman 
may be proper if those officers do not wish the salary they 
are receiving they can resign and be reappointed after the 
salary is increased. 


“MR. BYRUM: The purpose of these amendments to the 
Constitution is to extend that prohibition in the former Con- 
stitution to other officers than Constitutional officers. That 
is the only change that has been made. The courts have 
decided in this matter that this Constitutional provision only 
applied so far as public officers were concerned to Constitu- 
tional Officers. That has been known by all those who have 
been in the Legislature for years, that the county officers and 
other officers whose salary is being fixed from time to time 
by the Legislature have formed in this state a very close 
connection. Prior to the convening of every Legislature for 
practically the last fifteen years these men have met in Lincoln, 
or some other central place in the state, and have delegated 
to certain members authority to appear before the Legislature 
as a lobby, their object being since they are elected to try 
and get the Legislature to raise their salaries. This works out 
in this way: It does not give them all an equal opportunity 
along this line. Those who have the best lobby here and 
who, perhaps, are the least worthy of a raise in salary are 
the ones who get the salary raised. Others, perhaps, who ought 
to have their salaries raised, fail because they do not have 
a sufficient lobby, or do not have the right members of the 
Legislature upon their side. I say it is a straight business 
proposition that when a man is elected to an office, while his 
salary, perhaps, should be raised, yet I think that man is not 
the man to say his salary should be increased. I think the 
Legislature should be relieved of a lobby here year after 
year with no other purpose except to get the Legislature to 
continually raise these salaries. I think that the Legislature 
should take these matters up in due season and in a business- 
like way and raise all salaries where it seems absolutely in 
order to get adequate service, and I think that is the proper 
way to do it. I am opposed to lobbies in the Legislature, 
whether it is for the purpose of a salary, or for some other 
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purpose, and I think we should do what we can to relieve the 
Legislative body from that proposition. If it is right and 
proper, and was right and proper fifty years ago, that this 
provision be placed in the Constitution regarding certain of- 
ficers, I do not see why it is not right to extend it on down 
the line, and that is all that this provision does. I do not think 
that this will necessarily mean the submission of one addi- 
tional proposition. In other words, I take it that the legisla- 
tive section will be grouped in one proposition to be submitted, 
and therefore this would be a separate proposition at the 
election.” 


You will note that the underlined portions of the above discourse, 
clearly and unequivocally show that it was the intention to include 
other officers than constituional officers. Certainly there can be no 
question but what a county officer is a public officer and since the 
amendment was adopted without any further debate on this particular 
point it would seem that even if the constitutional provision was not 
enitrely clear in itself, which incidentally I believe it is, that the above 
quoted discourse from the constitutional proceedings would effectively 
determine the question. 


It is possible, of course, that the point might still be raised as to 
whether or not the Register of Deeds’ salary had been fixed subsequent 
to the time of the constitutional proceedings. As to this I simply 
call your attention to Section 23-1109 of the Revised Statutes of Ne- 
braska for 1943 where an increase was made in the salary of the Re- 
gister of Deeds for Lancaster County, which of course, was subsequent 
to the date of the constitutional convention. 


August 27, 1949 
VETERANS’ COUNTY SERVICE COMMITTEE 


Obligation of County to Provide by Levy or Out of General 
Fund Sufficient Funds for Committee 


SUBJECT: Veterans’ Service Committee—Providing funds 
for. 


REQUESTED BY: Louis R. Eby, Director, Department of Veterans’ 
Affairs, Capitol Building, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTION: Is it mandatory that the County Board of Super- 


visors or Commissioners provide, by special levy 
or out of the general fund of the county, the 
amount of money considered necessary by the 
County Veterans’ Service Committee for carrying 
out and executing the functions of the County 
Service Office? 


CONCLUSION: Section 80-409, R. S. Supp. 1947, is mandatory in 
its requirement that the county board provide, 
by special levy or out of the general fund of the 


—403— 


county, the amount of money necessary to carry 
out the functions, powers and duties of the county 
service committee. 


ANALYSIS 


Section 80-101, R. S. Supp. 1947, provides that the county service 
committee shall constitute the soldiers’ relief commission. Section 
80-102, R. S. Supp. 1947, makes it the duty of the soldiers’ relief com- 
mission to meet in the month of February of each year and determine 
at that time the amount necessary to provide for indigent veterans 
and their families and to certify the amount so determined to the 
county board. The statute then goes on to say: 


“The county board of each county shall annually make 
such levy or levies as shall be necessary to raise the required 
aid fund, not exceeding three tenths of a mill on the taxable 
property of such county.” 


The 1947 Legislature also enacted L. B. 187 (Chap. 306 Laws of 
1947) which prescribed other powers and duties of the county service 
committee and which contained the following statute, now designated 
as Section 80-409, R. S. Supp. 1947: 


“County service committee; offices; tax; levy. The county 
board of each county in this state is authorized and directed 
to provide, by special levy or out of the general fund of the 
county, such amount as shall be necessary for the use of the 
county service committee to aid and enable such county 
service committee to carry out and execute its functions, pow- 
ers and duties as defined in this act, and to pay their expenses. 
The county board shall provide offices for the county veterans’ 
service officer in the county seat, preferably in the court- 
house.” (Emphasis supplied). 


The question as to whether a statute is permissive or mandatory 
is primarily a question of the legislative intention which is determined 
by the language of the statute itself, the subject matter of the act, 
the general object sought to be accomplished and all of the usual 
tests for determining the legislative intent. 50 Am. Jur. 47, Sec. 24. 


From a consideration of the nature and purpose of the legislation 
above mentioned, as well as the language of the statutes above quoted, 
it is our opinion that it is mandatory that the county board provide, 
by special levy or out of the general fund of the county, the amount 
of money necessary for the use of the county service committee to 
enable it to carry out its functions, powers and duties and to pay 
its expenses. 


August 29, 1949 
COUNTY ATTORNEYS 
Duty of County Attorney to Assistance Officers and Agenis 


SUBJECT: County Attorneys—Duties; Legal services re- 
quired to give to assistance officers and agents. 
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REQUESTED BY: Ralph W. Norman, County Attorney, Ord, Ne- 


braska. 

OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: What, in general, are the official duties a county 


attorney is required to perform for assistant of- 
ficers and agents? 


CONCLUSION: A county attorney is required to furnish legal 
services and advice to county assistance officers 
and agents in all matters where the state or 
county is a party or has an interest, and in all 
matters where the assistance officer requires legal 
services or advice in order to perform the duties 
of his office. Recipients of assistance are not 
entitled to free legal services from the county 
attorney even when such services are requested 
by an assistance or county officer. 


ANALYSIS 


The duties of a county attorney are prescribed by statute and are 
numerous and varied. In general it may be said that it is duty to 
prosecute or defend, on behalf of the state and county, all criminal 
proceedings, and all civil suits and matters in which the state or county 
are a party or are interested. Sec. 23-1201, R. S. 1943. It is also the 
duty of the county attorney to give legal opinions and advice to the 
board of county commissioners and other civil officers of his county 
upon all matters in which the state or county are interested, or relating 
to the official duties of such officers. Sec. 23-1203, R. S. 1943. 


In addition to his general duties, the county attorney has certain 
duties specifically imposed by statute in connection with the admin- 
istration of the assistance laws. Section 68-215.05, R. S. Supp. 1947, 
provides: 


“The county attorney, when directed either by the county 
board or Director of Assistance, shall bring such proceedings 
as are necessary to enforce the payment of old age assistance 
claims by setting aside any conveyance of real estate or gift 
or conveyance of personal property made by any person re- 
ceiving old age assistance benefits when such conveyance was 
made without payment of adequate consideration and with 
the mene to aid such person to receive old age assistance 
benefits.” 


Among the duties which we believe are required of the county 
attorney are those of collecting claims for reimbursement of old age 
assistance payments from the estates of deceased recipeints and en- 
forcing the liens therefor as provided in Section 68-215 et seq., R. S. 
Supp. 1947; the bringing of legal actions against relatives of indigent 
persons to compel them to support such indigent persons when they 
are of sufficient ability to do so, as provided in Sections 68-101 and 
68-102, R. S. 1943: criminal prosecutions for violations of the assistance 
laws and laws relating to dependent children; and the duty to give 
legal advice and aid to the County Assistance Committee and the 
assistance officers and agents with respect to their official duties and 
in matters in which the state or county have an interest. 
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The county attorney, however, is not required to give free legal 
services to county officers or to assistance officers and agents in matters 
in which the state or county have no interest or which do not pertain 
to the official duties of such officers and agents. Numerous occasions 
will arise in the handling of assistance cases when the services of a 
lawyer will seem not only desirable but necessary. The county at- 
torney is under no legal duty to perform such services, however, 
where the county or state is not a party, and the interests of the 
county or state are not directly involved or the official duties of public 
officers are not affected. 


Such matters as the defense of forcible detainer suits brought 
against assistance clients, instituting proceedings for the appointment 
of guardians for relief clients, handling of adoption proceedings for 
persons desiring to adopt dependent children or children of assistance 
clients, the handling of divorce cases, bankruptcy proceedings, and the 
numerous other legal proceedings in which assistance and relief clients 
are apt to become involved, are clearly matters of a private nature 
and are outside the scope of the duties imposed by law on the county 
attorney. 


The matter of committing feeble-minded persons to the home for 
feeble-minded is, we believe, within the category of duties imposed 
by law on the county attorney where such proceedings are instituted 
by the county commissioners of insanity in the performance of their 
official duties as prescribed by Section 83-231, R. S. 1943. 


In short, we think it may be said as a general rule that whenever 
a county officer finds it necessary to have legal services or advice in 
order to perform the duties of his office, he has the right to demand 
such services or advice from his county attorney. A recipient of as- 
sistance or relief, however, has no more right to free legal services 
from the county attorney than has any other private citizen even 
though the services are requested by a county officer or agent. 


August 30, 1949 
FEES 
Refund of Fees Paid by Registered Nurse Applicants from Other States 


SUBJECT: Refund of fees paid by registered nurse appli- 
cants from other states. 


REQUESTED BY: Hon. Wayne O. Reed, Superintendent of Public 
Instruction, State House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 


QUESTION: When an applicant from another state applies for 
a license in Nebraska under Section 71-1,128, 
R. S. 1943, but leaves the state within a short 
time after such application is it necessary that 
the Bureau of Education and Registration for 
Nurses refund the fifteen dollars fee paid at the 
time of such application? 
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CONCLUSION: The fifteen dollar fee paid at the time of the ap- 
plication need not be refunded to the applicant 
unless the license is refused the applicant by the 
Bureau of Education and Registration for Nurses. 


ANALYSIS 


Section 71-1,128, R. S. 1943, contains the provisions respecting re- 
ciprocal licensing of registered nurses. It reads as follows: 


“The Bureau of Education and Registration for Nurses, 
without examination, may issue a license to practice nursing 
to a citizen of the United States who has been in the active 
practice of that profession in some other state, territory or 
the District of Columbia, upon the certificate of the proper 
licensing authority of that state, territory or the District of 
Columbia, certifying that the applicant is duly licensed; that 
his license has never been suspended or revoked and that, 
so far as the records of such authority are concerned, the ap- 
plicant is entitled to its endorsement. The applicant shall 
also present proof of the following things: (1) That his license 
there was based upon a written examination, and the grades 
given at such examination; (2) the date of his license; (3) 
that he has been actively engaged in the practice under such 
license since it was issued; if not, he shall fix the time when 
he was out of the practice; (4) that he has individual and 
scholastic qualifications equal to Nebraska legal requirements; 
and (5) he shall present the affidavits of at least two practi- 
tioners in that state, territory or the District of Columbia, 
testifying that he is of good moral character and standing in 
his profession. The applicant, at the time he applies for 
license, shall pay to the bureau a fee of fifteen dollars, which 
shall be returned if the license is refused.” (Emphasis sup- 
plied). 


Although your letter states that the applicants do not fill out 
certain required forms we assume that they do make a written appli- 
cation at the time of paying the fee. Your office may require com- 
pleted applications at the time of filing and may retain the fee until 
the application has been acted upon. It is our opinion that regardless 
of whether the applicant decides to stay in Nebraska or go elsewhere 
that your department may issue a license and retain the fifteeen dollar 
fee. The last sentence of the above quoted section seems definitely to 
apply only when the applicant is refused a license by your burau and 
it does not, in our opinion, mean that the applicant may refuse to 
accept the license and demand a refund. 


August 31, 1949 
SCHOOL DISTRICTS 


Authority of District in Village less than 1000 Inhabitants to Purchase 
Home for Superintendent of Schools 


SUBJECT: School District; Purchase of home for superin- 
tendents. 
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REQUESTED BY: Elven A. Butterfield, County Attorney, Antelope 
County, Neligh, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 


QUESTION: Does a school district in a village of less than one 
thousand inhabitants have authority to purchase 
a home to be used as a tenement house for the 
superintendent of school? 


CONCLUSION: No—See Report of Attorney General for 1945- 
1946, p. 207. 


ANALYSIS 


In an opinion written by this office, see Report of Attorney Gen- 
eral for 1945-46, p. 207, it was concluded: 


“You state that a school district * * * desires to make 
use of building funds on hand for the purpose of purchasing 
a home for the superintendent. You inquire whether such 
district has authority to make the purchase without the con- 
sent of the electors. 


“It is our opinion that there is no authority for the pur- 
chase of a home for the superintendent either with or without 
the consent of the electors. It is a general rule that school 
districts have only such authority as is expressly given them 
by statute. We have searched the statutes and fail to find 
any authority for such a purchase. 


“In Hanson v. Lee, 119 Wash. 691, 206 P. 927, the supreme 
court of Washington considered the question of the right of 
a school district to construct a cottage or dwelling for the use 
of school teachers. The court held that under the rule that 
school districts and directors have only such powers as are 
given them by statute, a school district had no pawer under 
the general school code to erect dwellings for the use of 
school teachers since those statutory provisions did not either 
expressly or by reasonable implication grant any such power 
or authority to districts of the class in question. 


“Also in Denny v. Mecklenburg County, 191 S. E. 226, 
the supreme court of North Carolina held that a statute which 
authorized the ‘erection and purchase of schoolhouses’ and 
their ‘necessary equipment’ did not authorize the erection of 
teacherages.” 


In view of the opinion above quoted to the effect that a school 
district may not purchase a home to be used as a tenement by the 
superintendent it does not appear necessary to pass upon the re- 
maining questions in your letter which are incidental thereto. 
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September 6, 1949 
MORTGAGES 
Proper Fee for Marginal Release 
SUBJECT: Fee for marginal release. 


REQUESTED BY: Raymond B. Morrissey, County Attorney, John- 
son County, Tecumseh, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; C. S. Beck, 
Deputy Attorney General. 
QUESTION: What is the fee to be charged for marginal re- 


lease of a mortgage? 
CONCLUSION: No fee is to be charged for a marginal release. 
ANALYSIS 


An examination of the statutes discloses that Sec. 76-252, R. S. 
1943, provides in substance that any recorded mortgage on real estate 
may be discharged by the entry on the margin of the record thereof. 


Prior to the 1949 amendment Sec. 33-109, R. S. 1943, provided: 


“* * * entering satisfaction of mortgage or lien on real 
estate on margin of record, twenty-five cents, * * *,.” 


The above section was amended by L. B. 507 of the 1949 legislative 
session which is now in effect and the section as amended contains 
no provision for the fee to be charged for a marginal release, but left 
unchanged the statute providing for such marginal release. The 
legislative intent is clearly disclosed that marginal releases may be 
made and the services of the county officer involved must be rendered 
without charge. 


It is a general rule that where a statute provides for a service 
to be rendered by an officer and does not prescribe a fee to be charged 
that such services are required to be renderd gratis. See Radford 
v. Dixon County, 29 Neb. 113, 45 N. W. 275. 


September 7, 1949 
SCHOOL DISTRICTS 


Authority to Insure Children Against Accidenis out of 
School District Funds 


SUBJECT: School Districts; No authority to insure children 
against accidents on playground. 

REQUESTED BY: F. B. Decker, Director of Administration, De- 
partment of Public Instruction, Capitol Building, 
Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 
QUESTION: Does a school district have authority to expend 


school district funds to insure school children 
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against accidents on the playground, field trips 
and other school sponsored activities. 


CONCLUSION: No—Inasmuch as the school district is not liable 
for accidents sustained by children on the play- 
ground, etc., the purchase of a blanket insurance 
policy covering such accidents would be an im- 
prudent expenditure of school funds and not in 
keeping with the Nebraska statutes. 


ANALYSIS 


The general rule of law regarding your question is well stated 
in 47 Am. Jur. 335, Section 57. Said section reads in part as follows: 


“os * ** the general rule in this country, in the absence 
of a statute imposing liability, is that a school district, 
municipal corporation, or school board is not liable for in- 
juries to pupils of public schools suffered in connection with 
their attendance thereat.” 


This rule, of course, must be qualified to mean that the school 
district is exempt from liability unless liability expressly conferred 
by statute, 47 Am. Jur. 336, n. 11. Nebraska has no such statute. 


In a legal annotation found in 160 A. L. R. 44, the general rule 
is again laid down and thoroughly discussed. Cases from the forty- 
eight states have been cited and the absence of any Nebraska cases 
from the discussion, makes it apparent that this question has not 
been passed upon by the Supreme Court of Nebraska, and until 
such time as it has been so passed upon, Nebraska will be presumed 
to follow the general rule as above quoted. 


Therefore, in view of the fact that Nebraska has no statute ex- 
pressly imposing liability, the general rule and the holdings in 
other jurisdictions under this rule, it is necessary to examine the 
statutes pertaining to the duties and functions of the school boards 
in order to determine if the board of education, although it need 
not, may lawfully expend school funds for liability insurance cover- 
ing pupils sustaining injuries on the playground and during other 
school activities. 


Section 79-1007, passed by the 1949 Session of the State Legisla- 
ture specifies that “The board of education shall annually * * *”. 


“The board shall report, during the month of July, to 
the county clerk the number of mills on the dollar deemed 
necessary to be levied upon the actual value of all the tax- 
able property of the district, except intangible property, sub- 
ject to taxation during the fiscal year ensuing for (1) the 
support of the schools, (2) the purchase of school sites, (3) 
the erection, alteration, equipping and furnishing of school 
buildings and additions to school buildings, (4) the payment 
of interest upon all bonds issued for school purposes, and 
(5) the creation of a sinking fund for payment of such 
indebtedness. * * *.” 


The above statute does not empower the school board to request 
a tax levy for any reason other than those set forth in the body 
of the law. There is no reference to students and their protection 
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directly, nor does it appear that the same can be implied under 
“(1) support of the schools” or any of the remaining clauses. Hence 
it is our conclusion that a contract for insurance requiring the ex- 
penditure of school funds would be unauthorized and unenforceable. 
Harms v. School Dist. No. 2, 139 Neb. 714, 298 N. W. 549. 


September 7, 1949 
HOSPITALS 


Classification of Hospital Service Corporation as “Charitable and 
Benevolent” for the Purposes of Tax Exemptions 


SUBJECT: Constitutionality of legislative declaration that 
hospital service corporations are charitable and 
and benevolent institutions entitling them to tax 
exemptions. 


REQUESTED BY: Herbert T. White, Chairman, Douglas County Tax 
Appraisal Board, Court House, Omaha 2, Ne- 
braska. 


OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 


QUESTION: Is a hospital service corporation operating under 
the Blue Cross plan an insurance company sub- 
ject to taxation as such, or are such corporations 
validly exempted from taxation by Section 21- 
1522, R. S. 1943? 


CONCLUSION: The legislative exemption of hospital service 
corporations from taxation does not violate the 
constitution of Nebraska and is a proper legis- 
lative declaration as to the status of hospital 
service corporations. 


ANALYSIS 


You inquire whether the legislative exemption from taxes granted 
hospital service corporations by Section 21-1522, R. S. 1943, is a valid 
effective enactment. Sections 21-1509 to 21-1522 provide for the 
formation and operation of hospital service corporations. They pro- 
vide certain requirements as to members of the board of directors 
and for the approval and supervision by the department of insurance 
of Bat certificates and contracts. Section 21-1522 R. S. 1943, reads 
as follows: 


“Every corporation subject to the provisions of sections 
21-1509 to 21-1522 is hereby declared to be a charitable and 
benevolent institution, and its funds and property shall be 
exempt from taxation.” 


Nebraska has long recognized hospital operation as a charitable 
purpose, even though the patients who were able were required to 
pay a fee for services rendered. St. Elizabeth v. Lancaster County, 
109 Neb. 104, 189 N. W. 981. 
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Your letter points out that the supreme court has decided in 
State v. Poynter, 59 Neb. 417, 81 N. W. 431, that an attempt by the 
Legislature to exempt insurance companies from taxation was invalid. 


There is a comprehensive note, 167 A. L. R. 323, in which the 
annotator citing cases from California, the District of Columbia, New 
Jersey and the State of Washington in this county, determines that 
the hospital service corporations, in the absence of specific statutory 
regulation, are not insurance businesses and not necessarily subject 
to the insurance laws. In the Nebraska law, however, there are 
certain provisions which vest the insurance department with the 
authority to examine and regulate those hospital service corporations. 
The question then presented is whether this fact makes the service 
an insurance company such as is forbidden a tax exemption. In the 
first place, it is certain that if an insurance company were arbitrarily 
declared to be benevolent and charitable and were in fact not bene- 
volent and charitable, that declaration by the Legislature would be 
void and would not accomplish a tax exemption for the company 
concerned. See State v. Poynter, supra. However, there is persuasive 
legal authority for the proposition that hospital service corporations 
while in the nature of insurance corporations are actually benevolent 
and charitable corporations and that therefore, they may be properly 
so designated by the Legislature. The matter has never been deter- 
mined in the Nebraska court. Our law respecting these corporations, 
Chapter 43 of the Laws of 1941 is similar to the law which is now 
in effect in the State of Ohio and the matter has been litigated there. 
The supreme court of Ohio in the Cleveland Hospital Service As- 
sociation v. Ebright, 70 Ohio App. 57, 45 N. E. 2d 157, 49 N. E. 2d 928, 
affirmed, held that a corporation operating under the Blue Cross 
plan could properly be exempt from all taxes constitutionally per- 
missible for the reason that it had been declared to be a charitable 
and benevolent institution and the court found that it was such. The 
opinion of the lower court, which was affirmed on appeal to the 
Supreme Court, contains the following pertinent language: 


“The plaintiff corporation by the provisions of G. C., 
Sec. 669-13 is declared to be a charitable and benevolent in- 
stitution. Obviously its purposes and the conduct of its bus- 
iness brings it clearly not only within the letter of the act 
but within the spirit. It is in every sense of the term a char- 
itable and benevolent institution. 


“Charitable hospitals are exempted from all forms of 
taxation. The plaintiff acts as agent for those hospitals. The 
purpose of the contract is twofold. First, to make possible 
necessary hospitalization for a large part of the public at a 
low cost, and, second, to assure in the aggregate the payment 
of a larger sum for these services than would otherwise be 
received and thus to enable the hospitals to render a better 
and more extended general service.” 


The Ohio Supreme Court in Hospital Service Association of Toledo 
v. Evatt, 144 Ohio St. 179, 57 N. E. 2d 928, holds that such provisions 
respecting exemption from taxation must be construed strictly and 
holds that such a charitable corporation must meet the same test as 
to the use of its real property that is required of other charitable 
corporations. This is in accord with the Nebraska rule that it is the 
use of real property and not the ownership thereof which determines 
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its exemption from taxation. It is, therefore, the opinion of this office 
that the provisions exempting the hospital service corporations from 
taxation except for such fees as may be provided in Section 21-1514 
is a valid declaration of the status of such corporation and within 
the power of the Legislature to enact. We feel that the tests as to 
use of the property as set forth in 77-202 R. S. 1943, would need to 
be met before real property could be exempt from levy. 


September 8, 1949 
COUNTY BOARD 
Expenditure of All Road Funds in Single Commissioner District 


SUBJECT: Expenditure of all road funds in single commis- 
sioner district. 


REQUESTED BY: Carl G. Humphrey, County Attorney, Hooker 
County, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 


QUESTION: The question is presented in your letter as fol- 
lows: “Can the majority of the Board of County 
Commissioners legally use all of the monies in 
_ the various road and bridge funds of the county 
(accumulated and levied) for the construction of 
a road in one commissioner district?” 


CONCLUSION: The expenditure of money for roads in the 
various districts is not unlimited but is governed 
by the County Budget Act and by Section 39- 
238 R. S. 1943, which provides that the expen- 
diture of the total county road fund must be 
made upon a basis proportionate to the road 
mileage in each district. 


ANALYSIS 
Section 39-238 R. S. 1943 now provides as follows: 


“There shall be expended in each road district of the 
county such per cent of the total county road fund as the 
per cent which the county road mileage of each district bears 
to the total county road mileage of the county.” 


This section is a definite limitation upon the expenditure of county 
road fund monies in the various districts and is still in effect at 
the present time. The use of monies in the various road funds of 
the county for the construction of a road in any commissioner district 
would also be subject to the general county budget law, Section 
23-901 to 23-919 R. S. 1947 Supplement which law would require 
that road expenditures in the county be within the amount budgeted 
and appropriated for such operation. 
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September 8, 1949 
TAX EXEMPTION 


Tax exemption on property owned and used by American Legion 
and Veterans of Foreign Wars 


SUBJECT: Tax exemption on property owned and used by 
the American Legion and V. F. W. 


REQUESTED BY: James R. Kelly, County Attorney, Custer County, 
Broken Bow, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 
QUESTION: (1) Whether real estate owned individually or 


collectively by the American Legion and V. 
F. W., and used by them for the operation 
of a clubroom, is subject to taxation. 


(2) Will a mortgage outstanding, assuming the 
property to be exempt, have any effect on 
the exemption. 


CONCLUSION: (1) Property of the American Legion or V. F. 
W. is exempt from taxation when the primary 
or dominant use is for educational or char- 
itable purposes and not for financial gain or 
profit to the user. 


(2) Property which is exempt from taxation be- 
cause of its use is in no way effected by the 
existence of a mortgage outstanding. 


ANALYSIS 


(1) Section 77-202, R. S. 1943, enumerates property exempted 
from taxation as follows: 


“The following property shall be exempt from taxes: 
* * * (3) Property owned and used exclusively for educa- 
tional, religious, charitable or cemetery purposes, when such 
property is not owned or used for financial gain or profit 
to either the owner or user; * * *”. 


Interpretation of this section of the statutes has evolved on the 
general proposition that where the statute makes use of property 
for specified purposes the test of exemption, the exemption usually 
exists only so long as the use of premises for those specified purposes 
continues. Generally, in determining whether or not property falls 
within a tax exemption provision, the primary or dominant use, and 
not an incidental or secondary use, will control. 51 Am. Jur. Sec. 539; 
Ancient & A. S. R. of Freemasonry v. Lancaster County, 122 Neb. 
586, 241 N. W. 93; Y. M. C. A. v. Lancaster County, 106 Neb. 105, 
182 N. W. 593; St. Elizabeth Hospital v. Lancaster County, 109 Neb. 
104, 189 N. W. 981; Central Union Conference Ass’n. v. Lancaster 
County, 109 Neb. 106, 189 N. W. 982; Scott v. Society of Russian 
Israelities, 59 Neb. 571, 81 N. W. 624. 


In construing Section 72-202, R. S. 1943, our court in Ancient & 
A. S. R. of Freemasonry v. Lancaster County, supra, said: 
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“So, too, we are committed to the doctrine that, in 
determining whether or not property falls within a tax exemp- 
tion provision, the primary or dominant use, and not an 
incidental use, will control * * *.” 


It should be important to note the purposes of the American 
Legion and V. F. W. as set forth in the incorporating acts of Con- 
gress, to be found in 36 U. S. C. A. Sec. 43 (as amended by act of 
October 29, 1942) and 36 U. S. C. A. See. 113 respectively. 


“The purpose of this corporation shall be: To uphold 
and defend the constitution of the United States of America; 
to promote peace and good will among the peoples of the 
United States and all the nations of the earth; to preserve 
the memories and incidents of the two World Wars fought 
to uphold democracy; to cement the ties and comradeship 
born of service; and to consecrate the efforts of its members 
to mutual helpfulness and service to their country. As amend- 
ed Oct. 29, 1942, Chapter 633, Sec. 1, 56 Stat. 1012.” (The 
American Legion) 36 U. S. C. A. Sec. 43. 


“The purposes of this corporation shall be fraternal, 
patriotic, historical, and educational; to preserve and strength- 
en comradeship among its members; to assist worthy com- 
rades; to perpetuate the memory and history of our dead, 
and to assist their widows and orphans; to maintain true al- 
legiance to the Government of the United States of America, 
and fidelity to its Constitution and laws; to foster true 
patriotism; to maintain and extend the institutions of Amer- 
ican freedom; and to preserve and defend the United States 
from all her enemies, whosoever. May 28, 1936, Chapter 
471, Sec. 3, 49 Stat. 1391.” (V. F. W.) 36 U.S. C. A. Sec. 113. 


So far as the involved local organizations are concerned, any 
determination as to their nontaxable character must follow from a 
survey into the particular facts. If the primary or dominant purpose 
of the organization is educational or charitable and the club room 
is merely incidental thereto the property is not subject to taxation. 


(2) You also ask whether a mortgage outstanding, assuming the 
property to be exempt, will have any effect on the exemption. 


Sec. 77-1402, R. S. 1943, stipulates that for the purpose of assess- 
ment and taxation, a mortgage on real estate in this state is declared 
to be an interest therein—but, Sec. 77-1409, R. S. 1943, states that 
these sections applicable to the taxing of real estate mortgages “shall 
not apply to the corporations, the property of which is exempt from 
taxation.” This exception in 77-1409 coincides logically with the 
proposition that the use of the property is the test of the right to 
the exemption because the use which qualifies the property for the 
exemption continues on, even though there may be a mortgage out- 
standing. 


Under these sections, if there is any charitable, educational and 
religious or other institution whose property is exempt that has some 
mortgage upon it, these mortgages would not be taxed as an interest 
in the real estate. 
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September 8, 1949 
SCHOOL DISTRICTS 


Remedy of School District When Land Situated in District is 
Erroneously Assessed in Another District 


SUBJECT: School Districts; Land assessed in wrong district. 


REQUESTED BY: Fred C. Kiechel, County Attorney, Nemaha 
County, Auburn, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 
QUESTION: Does a school district in which land is situated 


have a remedy when said land has erroneously 
been assessed in another school district? 


CONCLUSION: The school district in which the land is right- 
fully located has no remedy against the school 
disrtict in which the tax has been paid, nor is 
there a remedy against the taxpayer. 


ANALYSIS 


At the threshold of your inquiry it would seem that Section 
77-1317, R. S. Supp. 1947, as amended by L. B. 342, 61st Legislative 
Session would have application. This statute has to do with the 
assessment of property which is liable to taxation but for some reason 
has escaped assessment. From your statement of facts it is clear 
that the above statute is not controlling because, even though it wag 
erroneous so far as the school districts are concerned, the land was 
actually assessed and the tax levied against it so the above statute 
referring to omitted property would not apply. 


The Supreme Court of this state has never passed on this ques- 
tion but a review of the reported cases of other states discloses that 
in Illinois under statutes very similar to our statute cited above the 
Supreme Court of that state considered this question in Walser v 
The Board of Education of School District No. 1, 160 Ill. 272, 43 N. 
E. 46, in which it was held: 


“A school district which has collected its full tax levy 
cannot recover from another district taxes collected by it 
upon lands within the former through a mistake of the 
clerk as to the location of the lands. * * *.” 


The Illinois Court next considered the other phase of the problem 
in 1902 in Wabash R. Co. v. People ex rel. Funk, 196 Ill. 610, 63 N. 
E. 1084. There the county clerk levied the school tax against property 
for 1892 to 1898 in favor of district No. 4, and it was assessed during 
such years for taxes including school taxes, in district No. 4, and 
the taxes paid and the school tax turned over to district No. 4. The 
land against which these taxes were levied was actually located in 
district No. 2. In its holding the court ruled that the land could 
not be reassessed in favor of district No. 2 under sections 276, 277 
(now 701 and 703, above cited) of the Revenue Act, saying: 


“The record shows that school district No. 2 has collected 
all the taxes levied by it for the years 1892 to 1898, inclusive, 
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and it is of no consequence that taxes which might have 
been charged against appellant’s land were charged against 
other land, provided such taxes have been paid. Payment 
satisfies the taxes, and discharges the land and the owner 
* * * and the full amount of the levy, as made by the district, 
having been paid, no right exists to recover more than the 
amount levied.” 


In a still later case, that of School Directors v. School District, 
232 Ill. 322, 83 N. E. 849, the court ruled on both the right of one 
school district to recover from another and the right to have the 
taxes assessed against the land of the taxpayer, and held: 


“Where, by mistake, property actually situated in one 
school district is assessed for school taxes and the taxes are 
paid in another district, the school directors of the former 
district have no remedy, in equity, to compel an accounting 
from the other school district and the tax payers * * *.” 


In view of these holdings and the similarity between the Illinois 
and Nebraska statutes, it is our opinion that school district No. 17 
in your county has no remedy against school district No. 66 or the 
taxpayer. 


September 8, 1949 
MOTOR VEHICLES 
Admissibility of Certificate of Title 
SUBJECT: Motor vehicle certificate of title. 


REQUESTED BY: Robert J. Bulger, County Attorney, Morrill 
County, Bridgeport, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; C. S. 
Beck, Deputy Attorney General. 
QUESTION: Will a sworn statement on a prepared form dif- 


ferent in wording than the form prescribed 
in the statute be sufficient to support a charge 
of perjury other material factors being present? 


CONCLUSION: Where the form prescribed contains an obvious 
error and read in conjunction with the whole 
act the legislative intent is manifest, such a 
sworn statement would support a charge of per- 
jury other material factors being present. 


ANALYSIS 


In your statement it appears that this individual executed and 
acknowledged on the form prepared and furnished for that purpose 
an affidavit that “The original Certificate of Title has been lost or 
destroyed” when as a matter of fact the evidence shows that said 
original Certificate of Title had not been lost or destroyed which 
fact was well known by the affiant at the time. 
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Sec. 28-701, R. R. S. 1943 provides in part as follows: 


“Whoever, having taken an oath or made affirmation 
in any judicial proceeding, or to any affidavit of justification 

* or in any other matter where, by law, an oath or 
affirmation is required, shall, upon such oath or affirmation 
wilfully and corruptly depose, affirm or declare any matter 
to be a fact, knowing the same to be false, * * * shall be 
deemed guilty of perjury * * *.” 


Since in a case of perjury the false statement must be as to a 
material matter, Shevalier v. State, 85 Neb. 366, 123 N. W. 424, 
we turn to the statutes to determine the materiality of the statement 
made. Sec. 60-112 R. S. 1943 provides in part as follows: 


“In the event of a lost or destroyed certificate of title, 
application shall be made to the clerk of the county where 
such certificate of title was issued, by the owner of such 
motor vehicle, or the holder of a lien thereon, for a certified 
copy of the same upon a form and accompanied by the 
fee prescribed by this act. Such application shall be signed 
and sworn to by the person making the same * * *.” 


It seems clear that the sworn statement by the individual in 
question that the original certificate of title had been lost or des- 
royed was very material for a certified copy of the certificate of 
title could not be issued otherwise. You will also note that his 
application is required to be made under oath which satisfies the 
further requirement of the criminal statute. 


One thing further remains to be determined. Sec. 60-114 R. S. 
1943 provides in part as follows: 


“* * * An ‘application for a certified copy of a certificate 
of title’ shall be in the following form: * * * This applicant 
represents, for the purpose of obtaining said certificate copy, 
that he is the lawful (owner of) . . . said motor vehicle 
and that the original (lienholder of) . . . (certificate of 
title) has not been lost or destroyed; * * *. The Department 
of Roads and Irrigation may, by regulation with the ap- 
proval of the Attorney General, require additional informa- 
tion and alter the forms of any of the certificates herein 
prescribed.” 


As it appears above, this statute is confusing and uncertain with 
obvious errors. However, the Department of Roads and Irrigation 
prepared and issued the blank form required by the statutes which 
must be used by the applicant for a copy of the title certificate. 
Omitting all but that portion in question it reads as follows: 


“This applicant represents for the purpose of obtaining 
said Certified Copy, that he is the lawful . 

owner or lienholder 
of said motor vehicle or trailer, and that the original Cer- 
tificate of Title has been lost or destroyed; * * *.” 


The above is the form which was signed and acknowledged by the 
individual in question and he is bound by the representations therein 
made whether the form agrees verbatim with that set out in the 
statute or not, it being in substantial agreement. 
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Statutes in pari materia must be construed together... In re 
Samson’s Estate, 142 Neb. 556, 7 N. W. 2d 60, the authority to issue 
a certified copy of the title certificate is found in Section 60-112 
supra, from a consideration of which it is clear that the legislature 
intended that such copy should be issued only when the original was 
lost or destroyed. The form used to acomplish this is set out in 
Sec. 60-114 supra, these sections being in pari materia must be con- 
strued together in order to give effect to the legislative intent which 
is controlling. Enyeart v. City of Lincoln, 136 Neb. 146, 285 N. W. 
314. 


Hergott v. Nebraska State Ry. Commission, 145 Neb. 100, 15 N. W. 
2d 418 holds that all statutes relating to the same subject must be con- 
strued as if they were one law, and if possible, effect must be given 
to every provision. 


The rule of statutory construction is stated to be, as announced 
by the Supreme Court in State ex rel. Johnson v. Marsh, 149 Neb. 1, 
29 N. W. 2d 799: 


“Tf a statute is ambiguous or susceptible of more than 
one meaning, it is to be given that meaning that will best 
effect its purpose, and which will if reasonable, render it 
valid.” 


In Rozgall v. Dorrance, 147 Neb. 260, 23 N. W. 2d 85, we find the 
following: 


“In construing a statute, the legislative intention is to 
be determined from a general consideration of the whole 
act with reference to the subject matter to which it applies 
and the particular topic under which the language in question 
is found, and the intent as deduced from the whole will 
prevail over that of a particular part considered separately.” 


The Enyeart case supra holds that a clause, paragraph, or pro- 
vision in a section of an act should be construed in connection with 
all other clauses, paragraphs and provisions in the same and other 
sections connected therewith or relating thereto. 


The word “not” in the quoted portion of the form set out should 
be excluded in construing the act as a whole for only by so doing 
can the law be given the meaning that will effect its purpose. To 
give such word its ordinary meaning would result in a positive con- 
tradiction between the section authorizing the issuance of a certified 
copy of the original title certificate and the form set out to accomplish 
it, this would leave both sections meaningless and couldn’t possibly 
reflect the legislative intent manifest in the whole act. 


September 8, 1949 
COUNTY BOARD 


Authority of the County Commissioner to Exercise General Discretion 
and Control Over Matters Pertaining to County Road 
Policy by Blanket Authorization 
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SUBJECT: Power and authority of county highway com- 


missioner. 

REQUESTED BY: Arthur M. Kummer, County Attorney, Columbus, 
Nebraska. 

OPINION BY: James H. Anderson, Attorney General; Walter 
S. Nolte, Assistant Attorney General. 

QUESTION: May a county board authorize the county high- 


way commissioner to exercise general discretion 
and control over matters pertaining to county 
road policy by a blanket authorization placing 
him in full charge of determining what roads to 
gravel and in what order, what culverts to place 
and when, and similar matters requiring the 
exercise of discretion. 


CONCLUSION: The county board may not delegate its responsi- 
bilities, power or authority over county roads to 
the Highway Commissioner. The power and du- 
ties of the highway commissioner are confined 
by statutory limitation to those of recommend- 
ing projects to the county board and carrying 
out work determined upon by the county board 
in its discretion. 


ANALYSIS 


The powers and duties of the county board with respect to 
county roads are contained in many varied sections of the statutes. 
We mention a few deemed pertinent to your inquiry. At 39-226 
R. S. 1947, Supp., the board is charged with the laying out and 
designation of county roads. At 39-228 R. S. 1947, Supp., the boards 
are charged with the duty of selecting additions to the road system. 
At 39-232 R. S. 1943, it is stated to be the duty of the board to pro- 
vide all appliances necessary for the efficient maintenance and re- 
pair of county roads. Section 23-108 R. S. 1943, is authorization for 
the laying out, altering or constructing any road in the county. From 
the above cited statutes it seems clear that the care and maintenance 
of county roads and bridges is primarily the responsibility of the 
county board. At Section 39-232 R. S. 1943, and Section 39-501 to 
515, provision is made for the selection of and the duties of a county 
highway commissioner. Section 39-232 reads in part as follows: 


“Tt shall be the duty of the county highway commis- 
sioner to devote his time constantly to keeping the system 
of county roads in perfect condition and repair, and to see 
that the same are regularly dragged.” 


Section 39-503, R. S. 1943, reads as follows. 


“The county highway commissioner shall have general 
control, government, and supervision of all the public roads 
and bridges in the county under the authority and direction 
of the county board. Before entering upon the duties of 
his office he shall execute to the county a bond in the 
sum of two thousand dollars, to be approved by the county 
board, for the faithful performance of his duties, and to 
account for all funds and property that may come into 
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his possession. The county highway commissioner shall pre- 
pare and file the annual inventory statement of county per- 
sonal property in his custody or possession as provided in 
sections 23-346 to 23-350.” 


Section 39-505, reads as follows: 


“The county highway commissioner shall be provided 
by the county board with a suitable office which may be 
in the office or room occupied by the county board or else- 
where, as the board may choose, and he shall keep in his 
office plat books showing accurately all public roads and 
highway established in the county, and shall from time to 
time recommend to the county board what improvements 
he deems necessary to be made to the roads and bridges in 
the county, giving an estimate of the cost of such improve- 
ments.” 


Section 39-508 reads as follows: 


“The county highway commissioner shall be the super- 
intendent of the construction of all roads, bridges, culverts, 
road ditch improvements, and their maintenance, and make 
plans and specifications, when requested by the county 
board, for all road improvements, bridges and culverts. All 
bills for payment of work on the county roads, bridges, cul- 
verts or ditches shall be approved by the county highway 
commissioner before being allowed by the county board, 
and charged against the road or bridge to which it belongs 
and upon which it was expended, in the bridge and road 
records kept in the commissioner’s office.” 


From a survey of the above sections it appears that while the 
highway commissioner is set up as the county board’s general manager 
or suprevisor, respecting highway and bridge work, his work is at 
all times subject to the direction and approval of the county board. 
The underlined words in Section 39-505 could be given no intelligent 
effect, if the board were permitted to grant to the highway com- 
missioner discretion as to which roads should be graveled or which 
bridges or culverts should be constructed, the responsibility for 
decision is that of the county board whose members are elected to 
attend to county highway business. The highway commissioner is 
hired to suprevise and effect the maintenance and construction de- 
sired by the board, and his executive authority goes only to the 
performance of those acts necessary to carry out the board’s directions 
and to the recommending of work which he feels should be ac- 
complished together with the preparation upon the request of the 
county board of specifications for projects which the board in its 
discretion determines upon. 


September 9, 1949 
COOPERATIVE CREDIT ASSOCIATIONS 
Issuing of Share Certificates, Making Loans, and Tolerating Overdrafts 
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SUBJECT: 


REQUESTED BY: 


OPINION BY: 


QUESTION: 


CONCLUSION: 


Cooperative Credit Associations: Issuing of share 
certificates, making loans, and tolerating over- 
drafts. 


J. F. McLain, Director of Banking, Lincoln, Ne- 
braska. 


James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 


Whether Cooperative Credit Associations, organ- 
ized and doing business under Sections 21-1308 
to 21-1332 R. S. 1943 comply with the statutory 
provisions in the following respect: 1) By an- 
notation in a depositor’s passbook of a portion 
of a deposit to denote the purchase of a share of 
stock without issing a stock certificate. 2) By 
treating the initial purchase of one share of 
stock, which the statute denominates a qualify- 
ing share for membership purposes, as support 
for a loan as well as for a deposit. 3) By per- 
mitting a member to use his stock certificate to 
support a deposit and simultaneously to support 
a loan. 4) By permitting a member to withdraw 
more than the amount of the deposit, thereby 
creating what is generally described in the bus- 
iness of banking as an overdraft. 


A cooperative credit association, being a statu- 
tory creature whose business is affected with 
a public interest, must comply with governing 
statutory provisions and, therefore: 1) The re- 
quirement that there be issued a certificate to 
represent ownership of a share or shares of 
stock is not satisfied solely by annotation in a 
depositor’s passbook that a portion of the de- 
posit is segregated to denote ownership of a 
share or shares of stock; 2) A share, initially 
purchased and designated as a qualifying share, 
is nonetheless a share of stock which may be 
used to support a deposit and simultaneously 
to support a loan; provided 3) that a member, 
if he uses a certificate of a share or shares of 
stock to support a deposit and simultaneously 
to support a loan, must be the owner of stock 
sufficient in value to satisfy the requirement 
either that the amount of the loan shall not 
exceed 20 per cent or that the amount of the 
deposit shall not exceed 10 per cent of the par 
value of the stock the member owns. 4) Where 
an acount is permitted to be overdrawn, the 
association thereby loans its capital to and for 
the use of a member and it cannot do so without 
accomplishing a loan and taking an assignment 
of the membership stock certificate. 


ANALYSIS 


Notwithstanding the recital in Section 21-1310 R. S. 1943 that 
‘the filing of articles of “association with the Department: of Banking 
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by cooperative credit associations “shall not be construed to mean 
that such associations are engaged in the business of banking,” it 
appears from examination of Sections 21-1308 to 21-1332 R. S. 1943 
that a modified form of doing a banking business is precisely what 
is authorized by the law. Where an association so transacts its 
business as to comply colorably but not with the letter of the law, 
it is in fact engaging in the business of banking in the general 
rather than the special sense of that phrase. 7 Am. Jur 26, Sec. 4. 


That the business is affected with a public interest and, there- 
fore, must be conducted strictly in accordance with the law so as 
to “insure the mutuality and cooperative features and functions there- 
of” is beyond question. Article XII, Sec. 1, Constitution of the State 
of Nebraska. 


It follows, therefore, from a consideration of the nature of a 
share certificate, as that instrument, its features and functions, is 
described in the various provisions of the statute, that a certificate 
must be issued by the association to every member and the cer- 
tificate must constitute the evidence of ownership of a share or 
shares of stock. A notation in a depositor’s passbook that so much 
of his deposit as represents the par value of a share or shares of 
stock is to stand in the place of a certificate is not in compliance 
with the statute, howsoever useful and economical it may be as a 
bookkeeping device and as a “method of receipting for money re- 
ceived on account of shares’, in accordance with Subsection (14) 
of Section 21-1312. 


There must be in existence a certificate of a share or shares 
of stock for every member, and no loan may be made without an 
assignment of the certificate to the association. Section 21-1317. 
Certificates of stock are so common a device that there can be no 
doubt that the legislature, in requiring the use of stock certificates, 
knew what it meant by the use of the term. We find nothing in the 
act which distinguishes the stock certificate of the cooperative stock 
association from a similar certificate issued by any other corporation. 


Notwithstanding the fact that Section 21-1331 provides, upon 
dissolution of the association, for the distribution of the net assets 
equally among the members if the association has no capital stock, 
we find no authority any where in the act which justified or authorizes 
an association to do business other than in accordance with the 
direction of the act which specifically requires the issuance of cer- 
tificates of stock to all members of an association. 


We do not find that the statute, once an initial purchase of stock 
has been made by a member, so as to satisfy the statutory require- 
ment for a qualifying share, makes any distinction between a qual- 
ifying share and subsequently purchased shares as respects deposits 
or loans. Any certificate of stock, for any number of shares, is valid 
for the purpose of supporting either a deposit or a loan, or both 
simultaneously, subject to the condition set forth in the second para- 
graph below. 


Once a person has become a stockholder, his certificate of stock 
gives him a right to deposit or to brorrow. We find nothing in the 
statute to preclude a member from purchasing one share, depositing 
$1.00 and then borrowing the maximum amount if the credit com- 
mittee of the association will approve the loan. A loan must rest 
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on a stock certificate, belonging to the borrower, the amount of the 
loan not being in excess of twenty times the par value of the shares 
of stock represented by the certificate; and a deposit must be coupled 
with a certificate of stock, belonging to the depositor, the amount of 
the deposit not being in excess of ten times the par value of the 
stock represented by the certificate. 


Assuming, therefore, that the par value of a share is $10.00 then 
it necessarily follows if a member has on deposit any amount less 
than $100.00 that he must have in his possession a certificate represent- 
ing at least one share of stock. If a member negotiates a loan in 
the amount of $100.00 or less, then there must be in the possession 
of the association an assigned certificate for nat less than one share 
of stock. We find nothing in the statute which precludes the mem- 
ber from using the stock certificate to support deposits and loans 
simultaneously. If a member uses a certificate of a share or shares 
of stock to support a deposit and simultaneously to support a loan, 
then he must be the owner of stock sufficient in value to satisfy 
the requirement either that the amount of the loan shall not exceed 
20 per cent or that the amount of the deposit shall not exceed 10 
per cent of the par value of the stock the member owns. Hence, if 
either the deposit or the loan requires more stock to support it 
than the member owns, then he must purchase stock sufficient in 
amount to satisfy whichever requirement calls for the greater stock 
ownership. For example, if $10.00 is the par value of stock, where a 
member has a deposit of $100.00 which requires $10.00 of stock and 
a loan of $300.00 which requires $15.00 in stock, then he must have 
$20.00 worth of stock; where a deposit is $300.00, which requires 
$30.00 of stock, and a loan is $100.00, which requires $5.00 in stock, 
then the stock requirement is $30.00; if a member has no deposits 
but a loan of $500.00, then he must have $30.00 in stock to support 
the loan; if he has $610.00 in deposit and no loan, then his stock re- 
quirement is $70.00. 


Where a member overdraws his deposit, the fact that as a book- 
keeping device his passbook shows an allocation to the purchase of 
a share or shares of an amount which is in excess of the overdraft, 
is beside the point. There is nothing to support his overdraft, which 
constitutes in fact and in law a loan to him of the association’s funds. 
The purchase price of a share of stock is not a deposit and cannot 
be treated as such. The money paid for stock is not the property 
of the member. It is the property of the association, notwithstanding 
that as a bookkeeping device the association uses this method to 
receipt for the purchase price or a share or shares of stock. 


If an association tolerates an overdraft without forthwith ac- 
complishing a loan and obtaining an assignment of the member’s 
certificate, then it is doing business in violation of the statute. In 
that event the Department of Banking may invoke the powers 
granted to it by Sec. 21-1330. If a credit association is to have 
the benefits of doing a modified form of banking business for its 
members on a cooperative basis, then it must accept the burdens 
that go with those benefits. One of those burdens is that is has no 
power or authority to tolerate or permit any member to overdraw 
his account. Where the association does not have in its possession 
an assigned certificate of stock of that member, to secure a loan, 
an overdraft is an unlawful loan. 
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No doubt the business is so operated as to permit a member 
to terminate his membership in the association by withdrawing the 
purchase price of his share or shares. However, such withdrawal 
necessarily entails cancellation of the certificate of stock and must 
be upon such conditions as are prescribed either by the Department 
of Banking or the Board of Directors of the Association in accord- 
ance with the requirements set forth in Sections 21-1312 (8) and 
Section 21-1316 (6). 


September 16, 1949 
CHILDREN 


Determination of Residence and Responsibility for Care and 
Maintenance of Children Born out of Wedlock 


SUBJECT: Children born out of wedlock, determination of 
residence and responsibility for care and main- 
tenance. 


REQUESTED BY: F. R. Johnston, Chairman, Board of Control, State 
House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Where a child is born out of wedlock to a mo- 


ther who is presently confined to a hospital for 
the mentally ill, (1) does the responsibility for 
the care and maintenance of the child rest with 
the Board of Control in whose custody the 
mother is confined or with the county in which 
the mother has her domicile and (2) may the 
Board of Control place the child for adoption. 


CONCLUSION: The domicile of a child born out of wedlock is 
determined by that of the mother whose domicile 
remains in the county from which she was com- 
mitted to a hospital for the mentally ill. There- 
fore, (1) by statute, Section 43-506 (4) R. S. 
1943, the County Child Welfare Board of the 
county of domicile of the mother is charged with 
responsibility for the care and maintenance of 
the child; and (2) the Board of Control cannot 
place the child for adoption until a duly ap- 
pointed guardian for the child has relinquished 
it to the Board of Control. 


ANALYSIS. 


It is settled in Nebraska that the words “residence” and “domicle” 
are generally synonymous. Woods v. Roeder, 45 Neb. 311, 63 N. W. 
853; Walker v. Stevens, 52 Neb. 653, 72 N. W. 1038; Wray v. Wray, 
149 Neb. 376, 31 N. W. 2d 228, 


That “legal statement”, as that phrase is used in Article 3 of 
Chapter 83, R. S. Supp. 1947, relating to the care of persons who 
are mentally ill, and in Article 1 of Chapter 68, R. S, 1943, relating 
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to the care of persons who are public charges, is determined by 
“residence” is established by Clay County v. Adams County, 69 Neb. 
106, 95 N. W. 58 and Miller v. Banner County, 127 Neb. 690, 256 N. 
W. 639, respectively. 


It follows, therefore, whether one uses “residence” or “legal 
settlement” or “domicile” in respect of the relationship between a 
person and the place or locality where his intention to abide per- 
manently has been sufficiently manifested, that the words may be, 
and are, used interchangeably to mean the same thing when the 
subject matter is the care of persons who are public charges. 


The domicile of an unmarried person who is confined in a hos- 
pital for the mentally ill is unaffected by such confinement, no 
matter how long it may endure. Sections 83-347 to 83-351 and Sec- 
tion 83-328 R. S. Supp. 1947, relating to legal settlement and burden 
of expense as between counties, indicate clearly that the domicile of 
a mentally ill person at the time of her commitment is not changed 
by reason of the removal of her person from the county of her 
domicile to the county where the hospital is situated. 


The domicile of a child born out of wedlock is that of its mother, 
the place of birth of the child being immaterial. 17 Am. Jur. 628, 
Section 61. Likewise, the domicile of the putative father is im- 
material, since Section 13-103 R. S. 1943, provides that such a child, 
if it is not supported by either parent, is a charge upon the county 
where it has a legal settlement, that is to say, in the county of its 
mother’s domicile, whether or not the putative father resides there. 
Section 68-101 R. S. 1943; Miller v. Banner County, 127 Neb. 690, 
256 N. W. 639. 


Where the mother of a child born out of wedlock is presently 
confined to a hospital for the mentally ill, the case for relinquish- 
ment of the child by its mother cannot be brought within the scope 
of Sections 83-242 and 83-245 R. S. Supp. 1947, which provide for 
the voluntary relinquishment of a child by its mother to the Board 
of Control, since the mentally ill mother cannot, as a matter of 
law, execute a voluntary relinquishment within the meaning of 
Section 43-104 (c) (iv) R. S. 1943, which section regards her as 
incapable of assenting to relinquishment. 


Upon the authority of two Iowa cases, involving relinquishment 
by guardians of children of mentally ill mothers, where the mental 
capacity necessary to support a relinquishment was equated to the 
mental capacity necessary to support a conveyance, Sandine v. John- 
son, 188 Iowa 620, 176 N. W. 638 and In Re Wadst’s Estate 209 Iowa 
1200, 229 N. W. 835, and of Section 43-105 (3) R. S. 1943, which 
section authorizes the precise procedure approved in the Iowa cases, 
it is clear that the county court of the county of the mother’s domicile 
has the power to appoint a guardian for the child of an unmarried 
mother who is mentally ill. 


Pursuant to Section 43-215 R. S. 1943, a guardian, so appointed 
for the child, may consent to relinquish the child, and may do so 
to the Board of Control, in accordance with the provisions of Section 
83-242 R. S. Supp. 1947, if such relinquishment be deemed desirable 
and suitable under the circumstances. In such event the cost of 
care and maintenance in the Home for Children is by that section 
made a charge upon the county of the child’s domicile, i. e., the 
domicile of the mother. 
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A child born out of wedlock is neither-a dependent, destitute, 
abandoned nor a neglected child within the meaning of Section 43- 
504 R. S. 1943, since Section 43-505 R. S. 1943, expressly provides 
that such a child shall be cared for in accordance with the legislative 
command expressed in Section 43-506 (4) R. S. 1943. That section 
reads in part as follows: 


“The county child welfare board shall have powers and 
perform duties as follows: 


“(4) As to children born out of wedlock, (a) provide 
for a child born out of wedlock and his mother as for any 
other person in need of public relief and care.” 


The remainder of that section sets forth other powers and duties 
in respect of such a child and reference thereto is sufficient without 
further quotation. 


Thus, until such time as a guardian for the child may be duly 
appointed, the care and maintenance of the child is the responsibility 
of the County Child Welfare Board of the county of its domicile, 
i. e, the domicile of the mother. If a guardian be appointed and 
the child is relinquished to the Board of Control by such guardian, then 
the cost of its care and maintenance while it remains in the Home 
for Children is a charge upon the county of its domicile, i. e., the 
domicile of the mother. Section 83-242 R. S. 1947. 


That the Board of Control cannot place the child for adoption 
until such time as a duly appointed guardian of the child has re- 
linquished it to the Board of Control appears necessary to follow 
from consideration of the foregoing statutory provisions, case de- 
cisions, and applicable principles of law. 


September 16, 1949 
GOVERNOR 


Report of the Nebraska Railway Commission to the Governor for 
1948; Material Properly Eliminated from Report in the Light 
of Budget Limitations and Printing Cost 


Hon. Walter F. Roberts, Chairman, Nebraska State Railway Commis- 
sion, Capitol Building, Lincoln. 


Dear Sir: 


You have transmitted to us for examination the proposed Annual 
Report of your Commission to the Governor for the year 1948 and 
request our opinion as to what may be properly eliminated from this 
report in the light of budget limitations and printing costs. 


The information and matters to be set forth in this report are 
prescribed in Section 75-110 R. S. Neb. 1943. The provisions in the 
Constitution (Art. 4, Secs. 22 and 23) and in the statutes (Chapter 
84, Article 7) with reference to biennial reports of officers of the 
“executive department” of our state government, have no applica- 
tion to your Commission. State v. Hall, 103 Neb. 17; State ex rel. 
Johnson v. Chase, 147 Neb. 758; State ex rel. State Railway Com- 
mission v. Ramsey, 151 Neb. 333. 
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The above statute, which contains the only requirements for 
this report, provides at the beginning that it shall set forth, “such 
facts, statements and explanations as will disclose the workings of 
railroad systems of this state, and their relation to the general bus- 
iness and prosperity of the citizens thereof, with such suggestions 
and recommendations in respect thereto as may to the commission 
seem appropriate.” In view of the specific figures and information 
later enumerated in the statutes, it would appear that the foregoing 
language contemplates an overall review and analysis of current 
railroad operations in which the accumulated experience and wis- 
dom of the Commission is distilled into recommendations which will 
serve the public interest. The narrative appropriate in this portion 
of the report is largely a matter for the judgment of your Com- 
mission. Nothing in this language of the statute contains any re- 
quirement that any specific schedules, orders, opinions or studies be 
set out at length in the report. 


The statute next enumerates a list of current figures which 
should be shown for each railroad doing business in this state. Prac- 
tically all of the detailed figures thus required could, if desired, be 
shown in a short table under the respective headings of the statute. 
It may well be that certain of the figures are not available and 
cannot with reasonable effort be obtained. 


Subdivision (10) of this section of the statute provides that 
the report may, “in the judgment of the commissioners”, include 
certain “statistics” with reference to the specific railroads. There is 
no requirement that any such statistics be included in the absence 
of a specific request by the Governor. It is, therefore, entirely up 
to your Commission, as far as the statute is concerned, whether and 
what statistics in this connection shall be contained in the report. 


Subdivision (11) of this statute provides that the report shall 
exhibit and refer to the condition of the railroad companies on 
January 1st of each year and show the details of the transportation 
business transacted during the year. Whether this information is to 
be in narrative form or by tables or both and the extent to which 
details are to be shown, seems to us to be quite largely within the 
discretion of your Commission. 


It may be pertinent to observe that the statute pertaining to 
this report relates only to railroad corporations and there seem to 
be no statutes requiring any report of any kind by your Commis- 
sion with reference to other forms of common carriers or other 
activities of your Commission. It is true that Section 75-301 R. S. 
Neb. 1943 extends the application of the term “railway company” to 
all who “shall do the business of common carriers on any railroad 
in this state’, but this extension does not purport to make all the 
“common carriers” enumerated therein, subject to requirements per- 
taining only to railroad corporations. Therefore as far as the statutes 
are concerned nothing but the railroad activities of your Commis- 
sion, as above reviewed, are required to be included in your report. 
Your Commission has, however, broad constitutional power to re- 
quire reports from all public utilities and common carriers (Article 
IV, Sec. 20, Article X, Sec. 1) and it would seem to us entirely 
reasonable and appropriate that your annual report include some 
reference to the manifold activities of your Commission. 
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From what has been cited and said in the foregoing, it is clear 
that you may have complete freedom to eliminate from your report, 
a large amount of the material proposed therein. Without attempt- 
ing to enumerate each page that falls in this category we submit 
that the following material is clearly not required to be included 
in your report by the statute: 


Requests to and opinions by the Attorney General. The more 
important opinions of the Attorney General are printed and published 
by his office. 


Opinions of the Supreme Court of Nebraska in Commission cases. 
These opinions are printed and published by the State as well as 
private law publishing concerns. 


Opinions and Orders of your commission in cases and matters 
before your various departments. Many of these are set forth in 
full including appearances, signatures, and other information which 
appears on the original record in your files. If it is not desired to 
eliminate this lengthy material entirely the Commission might sub- 
stitute a short narrative summary of the more important orders and 
opinions of each department. 


All departmental material relating io Motor Transportation, Tele- 
phone Companies, Securities, Warehousing, Tractor Testing and R. 
E. A. Districts. As mentioned earlier these activities are not covered 
by the report statute and inclusion of the same is not thereby re- 
quired. This is also true of commission activities before the Inter- 
state Commerce Commission. In addition to the above material 
which you may entirely eliminate, we call attention that the rather 
voluminous statistical tables relating to steam and electric railroads, 
the Railway Express Agency and the Pullman Company may be con- 
densed and limited to the specific figures and information detailed 
in the statute and discussed before. 


We believe that except for the specific figures and information 
enumerated by the statute, your Commission is entirely free to elim- 
inate whatever you desire from your proposed annual report. 


Your request for an opinion in this matter refers to the “exces- 
sive cost of printing” this proposed report and the necessity of 
saving as much as possible in such expenditures. There is, of course, 
no authorization for or requirement in the statute that this report 
be printed. The statutes applicable to executive officer reports, pre- 
viously noted, specifically provide that the state officers involved 
“shall cause as many copies as they may determine to be printed.” 
These statutes are not applicable to your Commission and neither 
require nor justify printing of your report. It is, however, our un- 
derstanding that it has been the practice of your Commission from 
the time of its creation to print your annual report. This would 
seem to be a reasonable and practical form for making such a report 
although the particular statute is slient in this regard. 
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September 17, 1949 
ASSISTANCE 


Right of County Board to Delegate Power to Contract for Medical 
Services on Behalf of Old Age Recipients 


SUBJECT: Old age assistance—medical care, contracts to 
furnish. 

REQUESTED BY: George D. McArthur, County Attorney, Hastings, 
Nebraska. 

OPINION BY: James H. Anderson, Attorney General; Homer 
L. Kyle, Assistant Attorney General. 

QUESTION: Can the County Board delegate to the County 


Welfare Director the right to contract for med- 
ical services on behalf of old age recipients in 
cases where he deems it advisable, or must each 
individual expenditure for medical expenses be 
passed on directly and independently by the 
County Board? 


CONCLUSION: Section 68-206.01 R. S. Supp. 1947, vests author- 
ity to incur and approve medical expenses for 
recipients of old age assistance solely in the 
County Board, and such powers may not be 
delegated to any other office or officer. Each 
expenditure for medical services should be passed 
ae girectly and independently by the County 

joard. 


ANALYSIS 


Section 68-206.01 R. S. Supp. 1947, provides in part: 


“Expense for medical, surgical and hospital care may 
be allowed in addition to the grant but only if the ex- 
penditure is authorized by the county board before the 
expense is incurred and the charges made are approved 
by the county board after the services are supplied. * * *.” 


You will note that the statute quite clearly enjoins on the County 
Board the duty of authorizing medical expenses before they are 
incurred and again approving them after they have been supplied. 
In our opinion, the power to authorize medical expenses and to 
approve them after they are supplied can be exercised only by the 
County Board and cannot be delegated by the board to the County 
Welfare Director or to any other office or officer. No doubt the 
County Board may designate the County Welfare Director as its agent 
to investigate and make recommendations as to the furnishing of 
medical services, but it cannot transfer to him or to his office powers 
which the Legislature have specifically vested in it. We believe that 
each item of expenditure for medical care should be specifically 
authorized by the County Board before the expense is incurred and 
should be approved in like manner after the medical service has 
been furnished. The right to exercise discretion in these matters 
is vested solely in the County Board. 
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SUBJECT: 
REQUESTED BY: 
OPINION BY: 


QUESTION: 


CONCLUSION: 


September 19, 1949 
COUNTY ASSESSORS 
Failure to File Tax List on Time 


Failure of county assessors to file tax list on 
time. 


Arthur W. Kummer, County Attorney, Platte 
County, Columbus, Nebraska. 


James H. Anderson, Attorney General; Walter 
E. Nolte, Assistant Attorney General. 


Four questions have been submitted as follows: 


“(1). If a county assessor fails to compile and 
file the county tax list with the county treasurer 
on or before the lst day of November, does this 
failure create any liability on the part of the 
members of the county board, or any other 
county officer? 


“(2) Sec. 77-1616 of the 1943 Revised Stat- 
utes of Nebraska as amended, provides that the 
county clerk shall transmit a warrant under the 
seal of the county, which warrant shall be signed 
by the county clerk and shall in general terms 
command the treasurer to collect taxes therein 
mentioned according to law. Has the changes 
in the law with reference to compiling and 
filing the tax list in any way changed the law 
with reference to who is to sign and transmit 
the warrant which commands the treasurer to 
collect the taxes set forth in the tax list? 


“(3) Does the failure to file the tax list on 
or before November 1, or the failure to file the 
warrant, which shall command the treasurer to 
collect the taxes, on or before November 1, de- 
feat in any way the rights of the county to seize 
personal property for the payment of taxes by 
the issue and levy of distress warrants or in 
any way defeat the rights of the county relative 
to the sale of real estate to satisfy the taxes by 
sale and issuance of tax sales certificates and 
foreclosure of same?” 


“(4) Under Section 77-1706 as amended by 
laws of 1945, and Section 77-1707, R. S. 1943, 
which county officer is responsible for the pur- 
chase of the tax receipts to be used by the 
County Treasurer?” 


(1) The county board members may remove 
a county assessor from office for willfully neglect- 
ing to perform his duties but the board is not 
generally made liable for any acts of negligence 
in his performance while serving. 
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(2) The county clerk under present law is 
required to sign and transmit the warrant com- 
manding the treasurer to collect taxes. 


(3) The right of the county to enforce col- 
lection of taxes by distress warrant or other 
procedures is in no way affected by delay in 
filing the tax list. 


(4) The county board should furnish the 
county treasurer with suitable tax receipts for 
use in the performance of his duty. 


ANALYSIS 


(1) The county assessor is a duly elected county officer, is 
answerable to the county’s voters and acts under their authorization 
rather than that of the county board. He is required by Section 
77-1314, R. S. Supp. 1947, to follow the rules and regulations pro- 
vided by law and the instructions of the State Board of Equalization 
and Assessment and he must be removed from office where it ap- 
pears to the county board that he is willfully neglecting or refusing 
to perform any of the duties imposed upon him by law or such 
regulations. The duties imposed upon him by law are generally 
outlined in Section 77-1311, R. S. 1947 Supp. and the following sec- 
tions in that chapter. They include the furnishing of the tax list 
unless the county board has in its discretion (under the authority 
of Section 77-1613, R. S. Supp. 1947) adopted the unit tax ledger 
system in which case the county clerk is required to transcribe the 
assessments and to prepare the unit tax ledger in lieu of the tax 
list. While your letter does not mention any specific type of liability 
to which a county board may be exposed we advise that we are 
aware of no liability which may be imposed upon them unless by 
some of their own acts they have interfered with the duties of the 
asessor or have brought about injury or damage to some person 
or to the county by such interference. We believe the possibility of 
such liability is slight as demonstrated by the answer to question 
three hereinafter for we cannot see any great possibility of damage 
or injury from a mere delay in filing the tax list. 


That an asessor is responsible directly to the voters rather than 
to the county board is the holding of the Supreme Court in Hiatt 
v. Tomlinson, 102 Neb. 730, 169 N. W. 270, wherein the court said: 


«* * * The services of the precinct assessors were not 
performed under contract either express or implied, with 
the county board, but in pursuance of an election by the 
people. * * *.” 


(2) We have carefully examined the manner in which Section 
77-1616, R. S. 1948, was amended by Chapter 189 of the Laws of 
1945 and we do not feel that there has been any change with respect 
to who shall sign and transmit the warrant to the county treasurer. 
It is still clearly provided as follows: 


“The tax list, or unit tax ledgers in counties that shall 
adopt or have adopted the use thereof, in their original 
compilation, or the annual additions thereto, shall be com- 
pleted and delivered to the county treasurer on or before 
the first day of November annually. At the same time the 
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county clerk shall transmit a warrant under the seal of 
the county, which warrant shall be signed by the clerk and 
shall in general terms command the treasurer to collect taxes 
therein mentioned according to law. * * *.” 


It is our opinion that this section clearly indicates that the county 
clerk is the officer to sign and transmit the warrant. 


(3) The same section (Section 77-1616, R. S. Supp. 1947) pro- 
vides in full as follows: 


“The tax list, or unit tax ledgers in counties having a 
population of two hundred thousand or more, in their original 
compilation, or the annual additions thereto, shall be com- 
pleted and delivered to the county treasurer on or before 
the first day of November annually, and at the same time 
the county clerk shall transmit a warrant under the seal 
of the county, which warrant shall be signed by the clerk 
and shall in general terms command the treasurer to collect 
taxes therein mentioned according to law. No informality 
therein, and no delay in the transmitting of the same after 
the time above specified, shall effect the validity of any 
taxes or sales, or other proceedings for the collection of taxes 
as provided for in this chapter. Whenever it shall be dis- 
covered that the warrant, in this section provided for, was 
not at the proper time attached to any tax list, or was not 
transmitted as herein provided, for any preceding year or 
years, in the hands of the county treasurer, the county clerk 
shall forthwith attach or transmit such warrant, which shall 
be in the same form, and shall have the same force and 
effect as if it had been attached to such a tax list, or trans- 
mitted as herein provided, before the delivery thereof to the 
county treasurer.” (Emphasis supplied). 


In our opinion the phrase “No informality therein, and no delay in 
the transmitting of the same” refers to the tax list or unit tax ledger 
and not merely to the warrant. It is our interpretation of this sec- 
tion that the validity of the taxes or the availability of such pro- 
cedures for the collection of taxes as the issuance of distress war- 
rants or the issuance of tax sale certificates is in no way affected 
and that the county is not defeated in its tax collections by a mere 
delay in the filing of the tax list. 


This is in accord with the state of the general law, American 
Jurisprudence (Taxation) Vol. 51, stating at section 652: 


“Mere errors and irregularities in the assessment of a 
tax do not render the tax void unless the proceedings are 
arbitrary, oppressive, or unjust, * * **.” 


(4) We are unable to find any specific provision in the laws 
as to who shall supply blanks such as receipt books to the county 
treasurer. We, therefore, feel that the furnishing of these receipts 
would be the duty of the county board under the general provision 
of Section 23-121, R. S. 1943. It has frequently been held that blank 
forms indispensable to the prompt performance of the duties of an 
officer are includable in the definition of “stationery”. See words 
and Phrases, Permanent Edition, Vol. 40, P. 79. Certainly such re- 
ceipts would be within the scope of the words “books, blanks, and 
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stationery” as used in Sec. 23-321, R. S. 1943, et seq. with reference 


to procurement. 


Revision of 
SUBJECT: 
REQUESTED BY: 
OPINION BY: 


QUESTION: 


CONCLUSION: 


September 19, 1949 
SCHOOL DISTRICT 


Estimate After Levy of Taxes by County 
Board of Equalization 


School districts; revision of estimate after levy 
of taxes by County Board of Equalization. 


Robert L. Haines, County Attorney, Kearney, Ne- 
braska. 


James H. Anderson, Attorney General, 
William T. Gleeson, Assistant Attorney General. 


Where a Class III School District, subsequent to 
certification to the county clerk of its estimate 
of the amount of money required for maintenance 
of school during the coming school year, was 
permitted by the county treasurer to withdraw 
more money than was in his hands belonging 
to the district, may the district for that reason 
revise its estimate, recertify and require the 
County Board of Equalization to levy a tax suf- 
ficient to yield the amount set forth in a revised 
estimate, the county clerk not yet having com- 
pleted the list of taxes duly levied by the County 
Board of Equalization? 


If the Board of Education of a Class III School 
District, in arriving at the estimate which it 
certified to the county clerk, did not take into 
account an amount of money which it erron- 
cously believed to be money belonging to the 
district in the hands of the county treasurer and 
did not because of such belief reduce the amount 
estimated to be necessary to be raised by the 
current levy of taxes, then no legal ground exists 
for a revision of its estimate. 


ANALYSIS 


Section 77-1601 R. S. Supp. 1949, relating to the levy of taxes 
by the County Board of Equalization for school districts, as well as 
for other governmental subdivisions, recites: 


cee ae 


* provided, any such taxes regularly voted and 


certified to the county assessor, after the county board shall 
have made such levy and before the county clerk shall have 
completed the tax list, shall be levied by the County Board 
of Equalization if within the limit of the law, and extended 
upon the tax list.” 
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There is no doubt, therefore, in a situation where sufficient 
legal grounds exist for a revision of the estimate certified by a Class 
III School District, that a district, subsequent to the levy of taxes, 
may revise its estimate, recertify and require the County Board of 
Equalization to levy a tax sufficient to yield the amount of the 
revised estimate, if the tax list has not been completed. 


Squarely in point is State Ex Rel. Long v. Barstler, 122 Neb. 167, 
240 N. W. 273, which held that, although sufficient legal grounds 
existed for a revision of an estimate and for recertification, mandamus 
would not issue against a county clerk to require him to make the 
revised levy where he had already completed the tax list. 


It necessarily follows that a condition precedent to the exercise 
of a power to recertify is the existence of a legal ground for revision 
of the estimate. Where the Board of Education of a Class II school 
district has complied with Section 79-810 R. S. Supp. 1949 (cf., 79-2527 
R. S. 1943) relating to the making of the estimate and has not er- 
roneously underestimated the amount necessary to be levied, nor reduc- 
ed the amount estimated to be necessary by subtracting any amount of 
money which it has, or was led to assume it had, on hand in the 
county treasury, whether or not distributed by the county treasurer, 
then its estimate is a true and correct one and necessarily reflects the 
amount of money which is required by the district for the current 
fiscal year when that amount is coupled with the amount estimated 
to be derived from tuition, state apportionment, and fines and licenses. 


It is beside the point that, subsequent to certifying its estimate, 
the district is permitted, unlawfully but in good faith, to withdraw 
from the county treasury a sum of money which is in excess of the 
amount lawfully due to it. The estimate cannot, by this fact alone, 
be affected. The legal effect of such withdrawal is clearly an un- 
lawful loan of public funds by the county treasurer, within the 
meaning of Section 77-2363 R. S. 1943, which money the county 
treasurer, or his successor in office, may recover from the school 
district. Woods v. Brown County, 125 Neb. 692, 251 N. W. 839. 


The situation of the school district is one where it has improperly 
borrowed money in anticipation of the collection of the taxes levied 
for the current years 1949, the loan being unlawful not only because 
the county treasurer could not legally advance the money directly 
nor accomplish the same purpose indirectly by tolerating an over- 
draft but also because the school district had not the power to borrow 
DD. a day subsequent to the actual levy of its taxes for the year 
1949. 


At the present time, since the 1949 levy has now been made, 
the school district may lawfully, pursuant to Section 79-520, R. S. 
Supp. 1949 (cf., 79-2531 R. S. 1943), borrow money not in excess of 
70% of the 1949 levy, repay the county treasurer, and be no worse 
off, as a matter of law, than it was prior to the creation of the un- 
lawful loan. 


It necessarily is to be presumed, since the draft was created 
after July 1, 1949 the first day of the 1949-1950 fiscal year of the 
school district, that the school district applied the money, thus de- 
rived, in payment of obligations incurred, and contemplated by the 
Board of Education to be incurred, during the fiscal year 1949-1950, 
or that it contemplated the payment of outstanding 1948-1949 fiscal 
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year obligations out of its budget for 1949-1950, which obligations it 
took into account in making its 1949-1950 estimate. 


If in fact the case be that the school district applied the money 
thus obtained to the payment of 1948-1949 fiscal year obligations 
which were then outstanding and which the board had not taken 
into account in making its 1949-1950 budget and estimate, then its 
situation is still no better, legally, if there be outstanding and un- 
collected, or in process of collection, as there is, taxes from the year 
1948 and prior years, since such tax collections may be sufficient in 
amount to offset the amount so overdrawn and so applied. 


That the district will presumptively receive payment of some 
1948 taxes during the present fiscal year 1949-1950 is obvious. In 
the absence of information as to the use to which the money so 
borrowed was put and as to the tax collections of the school district 
for the year 1948 and prior years, it is apparent that we cannot de- 
clare that the school district does not have available sufficient sources 
of revenue to offset the amount of the unlawful loan. It does not 
appear. therefore, that any sufficient legal ground exists for a re- 
vision of the 1949 estimate. 


September 23, 1949 
INSURANCE 


Constitutionality of L. B. 283 Placing Certain Kinds of Foreign 
Insurance Companies in Certain Classifications for 
Administrative Purposes 


SUBJECT: Insurance—Constitutionality of L. B. 283, 1949 
Legislature, amending Section 44-1465, R. S. Supp. 
1947. 


REQUESTED BY: Bernard R. Stone, Director of Insurance, Capitol 
Building, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: Does L. B. 283 violate the equal protection clause 
of the U. S. Constitution? 

CONCLUSION: L. B. 283 placing certain kinds of foreign insurance 


companies in a separate classification for ad- 
ministrative purposes is a valid exercise of the 
State’s regulatory powers, and does not violate 
the equal protection clause of the U. S. Con- 
stitution. 


ANALYSIS 


The 14th Amendment to the Constitution of the United States 
provides, among other things, that no state shall deny to any person 
within its jurisdiction the equal protection of the laws. It is con- 
tended that L. B. 283 enacted by the legislative session of 1949 is 
discriminatory and thereby violates the foregoing provision of the 
U. S. Constitution. 
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L. B. 283 amends Section 44-1465 R. S. Supp. 1947. This section, 
prior to its amendment by L. B. 283, provided: 


“Any rating organization may provide for the exam- 
ination of policies, daily reports, binders, renewal certificate, 
endorsements or other evidences of insurance, or the can- 
cellation thereof, and may make reasonable rules governing 
their submission” etc. 


The statute applied both to foreign and domestic insurance 
companies. As amended by L. B. 283, the provision above quoted 
is made to apply only to foreign companies, although, by Section 2 
of L. B. 283, domestic companies are permitted to comply with the 
above-quoted provision if they so desire. The provision as it now 
appears in L. B. 283 is mandatory as to foreign companies and volun- 
tary as to domestic companies. It is contended that this feature of 
L. B. 283 discriminates against foreign companies and violates the 
equal protection clause of the U. S. Constitution. 


An act of the Legislature is presumed to be constitutional and 
will not be annulled by the courts unless it clearly contravenes a 
constitutional provision. Sommerville v. Johnson, 149 Neb. 167, 30 
N. W. 2d 577. It is ordinarily the duty of the Attorney General 
to defend the constitutionality of an act of the Legislature when it 
is attacked in the courts. See Section 25-21, 159 R. S. 1943. Never- 
theless, if a statute is clearly unconstitutional, we think the Attorney 
General should not hesitate to say so. 


It is our opinion, however, that L. B. 283 is a valid enactment 
and does not violate the equal protection clause of the 14th Amend- 
ment. 


L. B. 283 is an administrative measure for the regulation of 
certain kinds of insurance companies. That insurance companies are 
subject to regulation under the police power of the state goes with- 
out saying. 16 C. J. S. 1016, Sec. 511 C. The rating organizations 
mentioned in L. B. 283 are organizations designed to furnish certain 
services to insurance companies. The law empowers them to make 
certain reasonable rules and regulations as to policies, daily reports, 
etc. of certain classes of insurance. Domestic insurance companies 
may avail themselves of the services of rating organizations, but 
foreign companies are required to do so. 


We think that the Legislature had reasonable grounds for making 
a separate classification of foreign insurance companies. The fact 
that foreign corporations are organized under the laws of another 
state; that they are subject primarily to the laws and regulations of 
their home estate; that enforcement of our laws and regulations may 
be rendered more difficult by the fact that they are foreign cor- 
porations organized and doing business under the laws of another 
state; the fact that their home office or principal place of business 
is outside our state and beyond the jurisdiction of our governmental 
agencies and of our courts; the fact that almost every state has 
retaliatory statute imposing taxes and conditions on Nebraska com- 
panies doing business in their state different from those imposed 
on their domestic companies, all suggest, in our opinion, a reasonable 
basis for placing foreign companies in a separate classification for 
purposes of regulation. See National Union Fire Insurance Co. v. 
Wanberg, 260 U. S. 71, 43 S. C. 32, 67 L. Ed. 136; Oriet Insurance Co. 
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v. Daggs, 172 U. S. 557, 19 S. C. 281, 43 L. Ed. 552; German Alliance 
v. Lewis, 233 U. S. 389, 34 S. C. 612, 58 L. Ed. 1011, L. R. A. 1915 C, 
1189; Lockhart v. American Mutual Life Insurance Co. (Tex.), 194 
S. W. 2d 285; 44 C. J. S. 560, Sec. 75. 


The law is not rendered invalid merely because it places foreign 
companies in a separate classification. It must be shown also that 
it unreasonably discriminates against the foreign companies. 16 
C. J. S. 991, Sec. 504. We see no evidence from the law itself that 
it imposes more onerous or burdensome conditions on foreign cor- 
porations than are imposed on domestic or alien companies. It is 
well established law that a state may impose reasonable conditions 
on a foreign corporation as a prerequisite to granting it authority 
to do business in the state, and a foreign corporation cannot complain 
that the law under which it is authorized to do business in the state 
is discriminatory because of such conditions. In re: Standard Oak 
Veneer Co., 173 F. 108, 16 C. J. S. 992, Sec. 504. The legislature has 
a wide discretion in respect to classification, the only restriction being 
that the classification should bear a reasonable relation to the object 
sought to be achieved. 16 C. J. S. 998, Sec. 505 (2). The classification 
of foreign companies in a separate group for administrative and 
regulatory purposes is not ordinarily unreasonable. Fire Assn. of 
Philadelphia v. New York, 119 U. S. 110; Atlantic Refining Co. v. 
Virginia, 302 U. S. 22: Blake v. McClung, 172 U. S. 239. It is not 
enough that an act of the legislature may possibly be discriminatory 
in certain cases; it must be clearly and actually arbitrary and un- 
reasonable before it will be held to violate the equal protection clause. 
Bachtel v. Wilson, 204 U. S. 36, 51 L. Ed. 357, 27 S. C. 243; Carroll v. 
Greenwich Ins. Co., 199 U. S. 401, 50 L. Ed. 246, 26 S. C. 66. 


For the reason given, it is our opinion that L. B. 283 does not 
violate the equal protection clause of the U. S .Constitution. 


September 23, 1949 


SCHOOL LANDS 


Authority of Board of Educational Lands and Funds to Extend 
School Land Sale Contract 


SUBJECT: Extension of school land sale contracts. 
REQUESTED. BY: Board of Educational Lands and Funds. 


OPINION BY: James H. Anderson, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 


QUESTION: What is the authority of the Board of Educational 
Lands and Funds to grant extension of time for 
for final payment of school land sale contracts? 


CONCLUSION: Only one extension of not less than five years 
nor more than ten years from date of maturity 
of the contract is authorized. 
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ANALYSIS 


Section 72-210 R. S. 1943, is the only statutory authorization 
given your board to extend the time of payment of school land sale 
contracts. This section provides as follows: 


“At the time of maturity of any sale contracts, upon 
application by the holder thereof, the Board of Educational 
Lands and Funds is empowered to make an extension of 
the time of final payment of not less than five years nor 
more than ten years from the date of such maturity, if in 
its judgment, the interests of the school fund will be best 
served, and if all interest due thereon has been. paid.” 


It must be noted that this authority to grant extension of the 
time of final payment of not less than five years nor more than ten 
years dates from the time of maturity of the contract. No provision 
is contained therein which grants to the board the right to make any 
further extensions. It was held, however, in Reavis v. State, 140 
Neb. 442, 300 N. W. 344, that where payments of principal and interest 
are made beyond the period of extension of time for final payment 
without any action on the part of the state to cancel the contract of 
sale, upon making a final payment, the purchaser is entitled to a 
deed as recited in the contract. 


September 23, 1949 
ELECTIONS 


Proper Application of Amendments to the Primary Law Enacted 
by the 61st Session of the Nebraska Legislature 


SUBJECT: Primary Law. 

REQUESTED BY: Frank Marsh, Secretary of State. 

OPINION BY: James H. Anderson, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 

QUESTION: What is the proper application of the amend- 


ments to the primary law enacted by the 61st 
session of the Nebraska Legislature? 


CONCLUSION: The application is found in the analysis below. 
ANALYSIS 
DUTIES OF STATE CENTRAL COMMITTEE 


(a) The State Central Committee of the party shall fix the 
representation in the state convention for the various counties in 
the state on the basis of the vote cast for the party’s candidate for 
the president of the United States at the last preceding presidential 
election. 


(b) Appropriate announcement of the representation for the 
various counties shall be made at least thirty days before the time 
of holding the county pre-primary conventions. 
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COUNTY CONVENTION 


Beginning with the year 1950 there shall be a pre-pimary county 
convention ten days before the time of holding the pre-primary state 
convention. 


(a) The delegates to the county convention shall be the delegates 
elected at the preceding general state wide primary election and 
such delegates who may have been chosen to fill vacancies in the 
precinct quota in the manner provided by law. 


(b) The officers elected at the preceding postprimary county 
convention shall be the officers of said pre-primary convention. 


(c) The pre-primary county convention shall select delegates 
to the state and congressional district pre-primary conventions. 


STATE CONVENTIONS 


Beginning with the year 1950 each of the various political parties 
shall also hold biennially a delegate pre-primary state convention 
which shall be held on the 8th Tuesday preceding the holding of 
the general state wide primary election. 


(a) Such state convention shall be held at the place and hour 
fixed by the State Central Committee. 


(b) The convention shall make endorsements of candidates for 
all party, state, and national offices for which nomination or election 
at large is to be made at the forthcoming primary election. 


(c) Completion of filing by a candidate for the office desired or 
acceptance of a completed filing made in behalf of any person shall con- 
stitute a nomination for the endorsement of the convention for such 
office. 


(d) Additional nominations may be made at the convention by 
any delegate thereto. 


(e) The convention shall adopt rules providing for the intro- 
duction of persons, so nominated, to the delegates of the convention 
and for permitting the seconding of nominations from the floor there- 
of. 


(f) Only delegates personally present shall vote. 


(g) Votes cast at the convention for the endorsement of can- 
didates shall be by ballot. 


(h) The ballot shall contain the names of all persons nomi- 
nated placed on said ballot in the following manner and form: 


Vote for all candidates you desire endorsed by the convention. 
( ) Name of Candidate. 


(i) Candidates, except with reference to delegates at large and 
alternate delegates at large to the national party convention, who 
receive votes on the ballot of more than thirty-five percent of all 
delegates voting shall be the endorsed candidates of the convention 
for the office. 
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(j) The convention may adopt a party platform and transact 
such other business as may properly come before it. 


CONGRESSIONAL DISTRICT CONVENTION 


Beginning with the year 1950, each of the various political parties 
shall also hold biennially a delegate pre-primary congressional district 
convention. 


(a) Said convention shall be held at the same place as the 
pre-primary state convention and immediately after the adjourn- 
ment thereof. 


(b) The convention shall make endorsements of such district 
party candidates, and such endorsement shall be entered after his 
name on the ballot. 


(c) The provisions relating to the endorsement of candidates 
by the state convention shall apply to the endorsement of district 
party candidates insofar as such provisions are applicable. 


(d) The convention may adopt a party platform and transact 
such other business as may properly come before it. 


ELIGIBILITY OF DELEGATES 


No person shall be eligible to be a delegate to either a county, 
state or congressional pre-primary convention who holds a position 
or employment under either (a) the government of the United States, 
or (b) this state. 


DUTIES OF CONVENTION OFFICERS 
(a) An accurate record shall be kept of each candidate endorsed. 


(b) Such record, together with the record of the votes cast 
thereon at such convention, shall be duly certified by the presiding 
officers and the secretary of the convention to the appropriate of- 
ficial in charge of the preparation of ballots, to the Secretary of State, 
and to the county clerks of each county where the ballots shall be 
used for election purposes. (Section 5) 


ROTATION OF NAMES ON THE BALLOT 


The names of all candidates, where there is more than one 
candidate for the same office, shall be rotated, and not placed alpha- 
betically. 


September 26, 1949 
MENTAL HEALTH 


Effective Date of Provisions Changing the Maximum Amount 
Payable for the Care of Mental Patients 


SUBJECT: Effective date of provisions of 1949 Legislation 
changing the maximum amount payable for care 
of mental patients. 
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REQUESTED BY: Mr. F. R. Johnston, Chairman, Board of Control, 
State House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter E 
Nolte, Assistant Attorney General. 


QUESTION: Upon what date does the provision increasing 
the maximum amount payable for care of mental 
patients not admitted to mental hospitals become 
effective, such amendment having been made in 
L. B. 440 enacted on April 9, 1949, without an 
emergency clause and L. B. 529 approved on 
April 28, 1949, containing the emergency clause? 


CONCLUSION: The change in the maximum rate payable be- 
came effective on April 28, 1949, the date of the 
the approval of the last amendatory act. 


ANALYSIS 


Prior to the 1949 Legislature Session, Section 83-329, R. S. Supp. 
1947, provided for payments by counties in a sum “not to exceed 
sixty dollars per months” for care of mental patients in homes or 
institutions other than state hospitals. L. B. 440 changed the wording 
of this section to read “not to exceed three dollars per day”. This 
change was the sole purpose of the passage of L. B. 440 and this 
bill was approved on April 9, 1949, without any emergency clause. 
It would have become effective some months thereafter under our 
general law. 


At the time this amendment was made, there was pending in 
the Legislature Session L. B. 529 which made other provisions re- 
specting the care of the patients, the title of which bill read on 
introduction as follows: 


“FOR AN ACT to amend section 83-329, Revised Statutes 
Supplement, 1947, relating to mentally ill persons; to provide 
for the care of the mentally ill patients pending admission 
to the state hospital for the mentally ill; to provide for the 
care and treatment of private patients; to provide that county 
board shall be responsible for the care of public patients in pub- 
lic or private facilities; to provide for the issuance of warrants 
by the county board of mental health and for the execution 
thereof; to repeal the original section; and to declare an 
emergency.” 


On April 7 the Legislature amended the title to include the words 
“as amended by section 1, Legislative Bill 440, Sixty-first Session, 
Nebraska State Legislature, 1949”, and changed the amount specified 
from sixty dollars per month to “not to exceed three dollars per 
day’. It is the general rule of legislative interpretation that the 
last act in the session of two which amend the same section shall 
be the governing act. See State v. Douglas County, 189 N. W. 639, 
109 Neb. 35, and in view of the fact that L. B. 529 contains in its 
title the specification that it is to amend Section 83-329 as amended 
by L. B. 440, it is our opinion that this bill effectively makes the 
change in the amount which may be paid for the care of mental 
patients effective on the date of its approval to-wit April 28, 1949. 
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September 29, 1949 
SCHOOL DISTRICTS 
When School District Can Change Classification 


SUBJECT: (1) School Districts; Class I change to Class II 
—when. 


(2) Schools; Necessity of maintaining kinder- 
garten. 


REQUESTED BY: Mr. F. B. Decker, Director of Administration, De- 
partment of Public Instruction, State House, Lin- 
coln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 
QUESTIONS: (1) May Class I school district change to Class 


II district at any time during the year? 
(2) Can a district be compelled to have a kin- 
dergarten? 


CONCLUSION: (1) Yes—The change can be made at a special 
meeting during the year. 


(2) Yes—The State Superintendent of Public In- 
struction may rule that a school district 
maintain a kindergarten. 


ANALYSIS 
(1) Section 79-701 (1), passed by the 1949 Legislature provides: 


“A Class II district shall be created whenever a Class I 
district determines by a majority vote of the electors to 
establish a high school.” 


Section 79-701.01 (2) of the new school law enacted in 1949 pro- 
vides in part: 


“Each Class II district shall elect a district board consist- 
ing of six trustees. At the meeting at which it is determined 
to establish a high school, the voters shall proceed immed- 
iately to elect two trustees for the term of one year, two 
for a term of two years, and two for the term of three years. 


sok oe 


Section 79-509 also included in the new school law of 1949 makes 
the following provision: 


“When a new district of the first or second class is or- 
ganized and officers are elected at any other time than at 
the annual meeting, the time intervening between the. date 
of organization and the beginning of the next school year 
shall constitute the first year in the term of such officers.” 
(Emphasis supplied). 


It is the conclusion of this office that the last above quoted 
statute is sufficient authority for holding that a Class I school district 
may change its organization to a Class II district at a time during 
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the year, other than at the annual meeting notwithstanding the 
provisions of 79-104, which, in our opinion, refer to the status of 
the district on August 27, 1949, the date the same were classified 
under the new law, and not to any subsequent change in the or- 
ganization of the districts by the electors. 


(2) With regard to your inquiry as to whether or not a school 
district can be compelled to maintain a kindergarten to take care 
of those children who are five years of age but who are not eligible 
to enter the first grade, we refer to the law which defines the duties 
of the State Superintendent of Public Instruction which provides that: 


“The Superintendent of Public Instruction shall decide 
disputed points in school law. All such decisions shall be 
held to have the force of law until reversed by the courts.” 
Section 79-306, 61st Session of the Nebraska State Legislature. 


The Constitution of Nebraska, Section 6, Art. VII of which 
provides: 


“The legislature shall provide for the free instruction 
in the common schools of this state, of all persons between 
the ages of five and twenty-one years.” 


The above quoted provision of the Constitution was cited with 
approval in the case of Martins v. School District, 101 Neb. 258, 162 
N. W. 631. In the opinion written in that case it is said: 


“Statutes pertaining to our public schools should be 
liberally construed to the end that all persons of school 
age may enjoy their privileges. A rule of a board of edu- 
eation that would prevent plaintiff or any person similarly 
situated from attending its public schools can not be enforced.” 


It is the opinion of this office that the above cited authority 
is sufficient to require a school board to maintain a kindergarten. 


In regard to your question concerning the remedy of those de- 
siring to have a kindergarten installed despite the refusal of the 
school board, Section 25-2156, Revised Statutes of Nebraska for 1943, 
and the ruling of the court in Krull v. State, 59 Neb. 97, 80 N. W. 
272, indicate that the appropriate action is a suit for writ of mandamus 
against the school board. 


It does not appear that the school board could raise the defense 
that no levy had been made for a kindergarten or that no teacher 
had been hired to instruct in the same, since Section 77-1601, R. S. 
Supp. 1949, grants authority where legal grounds exist for a revision 
of the estimate for a recertification and a new levy by the County 
Board of Equalization of a tax sufficient to yield the amount of the 
revised estimate, prior to the completion of the tax list, and in view 
of Section 79-441, R. S. Supp. 1949, which gives the board of education 
authority to hire the required number of teachers. 
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September 30, 1949 
ROADS 


Obligation of Land Owner to Clear Trees and Willows From the 
Road and From Ditches Along the Side of the Road 


SUBJECT: Responsibility for clearance of growth from road- 
way. 

REQUESTED BY: Arthur O. Auserod, County Attorney, Bartlett, 
Nebraska. 

OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 

QUESTION: 1. Under sections 39-257 and 39-258, together 


with L. B. 75 of 1949 Legislature, amending Sec- 
tion 39-259 R. S. 1943, does the land owner or 
the county have the responsibility to clear trees 
and willows from the road and ditches along- 
side the road? 

2. In the event there is no road overseer for 
a district who assumes his duties? 


CONCLUSION: 1. It is the duty of the county to clear the 
road as well as the shoulders and ditches con- 
nected therewith. The responsibility of the land- 
owner adjacent thereto is only that of curtail- 
ing or trimming growth upon his land so that 
an undue traffic or visibility hazard does not 
occur. His anly obligation on the roadway is to 
mow or destroy weeds once a year. 

2. The County Commissioner for each district 
is charged with supervision of roads in his 
district under the direction of the county board. 


ANALYSIS 


Section 39-257 R. S. 1948, provides that at least once each year 
between July 15 and August 15, an adjoining landowner shall mow 
or otherwise destroy weeds which may grow up in highways ad- 
joining his land, and provides that the overseer shall do so in the event 
of neglect, charging the cost to the landowner. 


Section 39-258 provides as follows: 


“Each landowner in this state upon whose land there 
is standing or growing any osage orange, willow or locust 
hedge fence, trees or undergrowth, bordering the public 
highway, when such fence, trees or undergrowth become a 
public nuisance to travel on the highways, or obstruct the 
view at or near railroad crossings, cross-roads or abrupt turns 
in the road, shall keep the same trimmed not less than once 
a year by cutting back to within four feet of the ground, 
excepting trees, which shall be trimmed from the ground 
up eight feet, and the trimmings so cut shall be burned or 
removed from the highway within ten days after each cit- 
ting.” 


Section 39-259 as amended by L. B. 75 provides the procedure 
in the event a landowner fails to keep the growth upon his land 
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properly cleared. It is our opinion that these sections make pro- 
vision only for caring for the underbrush, willows and other trees 
or hedge upon the land of the adjoining land owner. The duty to 
establish and maintain a highway is that of the county under the 
general road provisions (See section 39-103 and section 39-230 R. 
S. 1943). The adjoining landowner, except for keeping his own 
growth from encroaching upon or interfering with traffic upon the 
public road is not charged with any maintenance thereof except 
that duty to mow or destroy weeds growing therein once a year 
imposed by section 39-257, supra. 


The responsibility for maintenance of roads in each commissioner 
district is that of the county board with the commissioner for that 
district in charge thereof. Section 39-211 R. S. 1943 so provides if 
the vacancy is due to abolition of the districts. Section 39-213 R. 
S. 1943 indicates the legislative intention that the county commis- 
sioner has in his own district a supervisory responsibility over the 
overseer, subject to the direction of the county board. Therefore 
if the overseer resigns and a successor is not appointed, the com- 
missioner for the particular district would have charge of the roads 
in his district under the direction of the County Board. 


September 30, 1949 
CORPORATIONS 


Right of Stockholders of Corporation to Form a Credit Union; Right 
of Stockholders of a Cooperative Corporation to Form a Credit Union 


SUBJECT: Interpretation of Section 21-1715 R. S. Supp., 
1947. 


REQUESTED BY: J. F. McLain, Director of Banking, State House, 
Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Robert 
A. Nelson, Assistant Attorney General. 
QUESTION: (1) Does the provisions of Section 21-1715 R. 


S. Supp. 1947, permit stockholders of a general 
corporation to form a credit union under the 
provisions of the Credit Union Act, on the basis 
that the stockholders have a common bond of 
association? 


(2) May the stockholders of a cooperative cor- 
poration form such a credit union? 


CONCLUSION: The answer to both questions are in the negative. 
ANALYSIS 


In Nebraska, as in the majority of states, the Articles of In- 
corporation must contain the nature of the business, or objects or 
purposes to be transacted, promoted or carried on. Section 21-105 
R. S. Nebraska 1943. Furthermore, it is the general rule that a 
corporation may exercise only such rights as are conferred explicitly 
by the terms of its charter or Articles of Incorporation, or which 
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are necessary for the purpose of carrying out its express powers and 
the object of its incorporation. 13 Am. Jur. 218, 770; Allison v. 
Fidelity Mutual Fire Insurance Co., 81 Neb. 494; Drainage District 
No. 1 v. Suburban Irrigation District, 139 Neb. 333. This general 
proposition was embodied in the new general corporation law of 
1941 under Section 21-104 R. S. Neb. 1943. 


“In addition to the powers enumerated in section 21-103, 
every corporation organized or operating under the pro- 
visions of this act, its officers, directors and stockholders, 
shall possess and exercise all the powers and _ privileges 
contained in this act, and the powers expressly given in its 
articles of incorporation, so far as the same are necessary 
or convenient to the attainment of the objects set forth 
in such articles of incorporation; and shall be governed by 
the provisions and be subject to the restrictions and liabilities 
in this act contained, so far as the same are appropriate to 
and not inconsistent with its articles of incorporation; and 
no such corporation shall possess or exercise any other cor- 
porate powers, except such incidental powers as shall be 
necessary to the exercise of the power so given.” 


Unless a general corporation includes, within its articles of 
incorporation, the proposed organization of a credit union, it would 
follow that such an activity would be inconsistent with the object 
of its incorporation and, therefore, ultra-vires. Whether a corpora- 
tion can even go so far as to include the formation of a credit union 
as one of its objects in its artieles of incorporation is still a debatable 
question, but there are several factors which tend to convince that 
such a practice would not be condoned in Nebraska. First of all, 
a general corporation comes under the jurisdiction of the Secretary 
of State (Section 21-102 R. S. Nebraska 1943) whereas a credii 
union is under the Department of Banking (Section 21-1702 R. S. 
Nebraska 1943). A corporation files articles of incorporation (Section 
21-102, supra) while a credit union executes articles of association 
(Section 21-1703). To allow a corporation to follow such a pro- 
cedure would be to invite confusion and rule by two masters. Fur- 
thermore, the operation of a credit union with its attendent duties 
and non-profit character would be utterly repugnant to the general 
corporation’s character. 


There are no grounds whatever for justifying the consideration 
of whether there is a common bond of association, because of ‘the 
apparent ultra-vires character of such a procedure. 


This same answer would apply to a cooperative corporation. A 
cooperative corporation files articles of incorporation with the Secre- 
tary of State in the same manner as is required of other corpora- 
tions. Section 21-1301 R. S. Neb. 1943. This being the case, the same 
trend of argument as above would logically apply. 


As noted above there should be no necessity for considering 
whether a common bond of occupation or association exists. There 
is nothing in the file on L. B. 255 (1943), kept in the office of the 
Clerk of the Legislature, that would explain what the Legislators 
meant by such a phrase. The same language is used in the Federal 
Credit Union Act, 12 USCA, Sec. 1759. 
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Looking into the history of this membership section of the federal 
law it was noted that the congressmen did not contemplate a cor- 
poration also taking on the duties and functions of a credit union, 
but rather they were anticipating that the memberships would be 
all personal and individuals. This will be seen form the follow- 
ing quotation from the Congressional Record, Vol. 78, Part 11, p. 
12224-12225 of the 73rd Congress, 2nd Session. 


“Mr. Knutson. Will this legislation take care of the 
small business concern? 


“Mr, Luce. I do not think they join these unions. As 
far as I know, the memberships are all personal and in- 
dividuals. For example, a man wants to start a barber 
shop and he is able to borrow enough money from the organ- 
ization to buy a barber’s chair. If a needlewoman wants a 
sewing machine, they loan her enough money to buy a sew- 
ing machine. If there is a serious illness or death they 
loan money enough to pay the doctor or the funeral expenses. 
These are the credit facilities to meet the needs of $100,000,000 
people in the United States who do not use and cannot use 
banks, national savings, or otherwise, for small borrowings.” 


The best explanation of what was meant by the phrase is con- 
tained in Senate Report 555, delivered by Mr. Bankhead, from the 
Committee on Banking and Currency, to be found in Senate Reports 
on Public Bills (I) 73rd Congress, 1st and 2nd Sessions. 


“A credit union is a cooperative society, organized in 
accordance with the provisions of a specific credit-union 
law, carefully supervised, self-managed, limited in each case 
to the members of a specific group with a common bond 
of occupation or association (such as the employees of a 
given industry, farmers in a given district, members of a 
church parish, employees of the United States Government 
groups within a well-defined neighborhood, small community 
or rural district, etc.), which supplies its members with 
(1) a simple and convenient system for saving money, which 
enables the members (2) with their own money and un- 
der their own management to take care of their own short- 
term-credit problems at a normal interest rate.” 


It cannot be argued therefore that Congress contemplated any- 
thing more than personal or individual memberships. 


In the light of this historical background, the ultra vires char- 
acter of such a procedure it is concluded that neither a general or 
a cooperative corporation can organize a credit union in the State 
of Nebraska. 


October 4, 1949 
NURSES 


Employment of a Graduate Nurse of a Foreign Country to 
Work as Practical Nurse in Nebraska 
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SUBJECT: Nurses; Aliens employed as practical nurses. 


REQUESTED BY: Blanche Graves, Director, Bureau of Education 
and Registration for Nurses, State House, Lincoln, 


Nebraska. 
OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 
QUESTION: May a graduate nurse of a foreign country who 


cannot be licensed under the citizenship law in 
Nebraska be permitted to work as a practical 
nurse in this state. 


CONCLUSION: Yes—sufficient authority for such employment 
is found in Sections 71-1,108 and 71-1,111, Re- 
vised Statutes of Nebraska for 1943. 


ANALYSIS 


Section 71-1,111, supra, provides in part: 


“The Bureau of Education and Registration for Nurses 
shall adopt and promulgate such rules and regulations, not 
inconsistent with law, as it may deem necessary to properly 
carry out the provisions of this act, and to effectuate its 
purpose shall * * * (8) perform generally such other duties 
as may devolve upon it by law.” 


The above section grants authority to the Bureau of Education 
and Registration for Nurses to adopt rules and regulations pertain- 
ing to the practice of nursing in Nebraska, as long as such rules 
and regulations are not inconsistent with other provisions of the 
act governing the practice of nursing. 


The question then arises as to whether or not a graduate nurse 
of a foreign country may be permitted, by the above named bureau 
under its rules and regulations, to engage in practical nursing, which 
is a lesser position than graduate nursing, in Nebraska. In this re- 
spect, Section 71-1,108, Revised Statutes of Nebraska for 1943, must 
be construed together with Section 71-1,111, supra. Section 71-1,108 
provides in part: 


“For the purpose of this act, any person shall be deemed 
to be engaged in the practice of nursing who practices nursing 
as a graduate or registered nurse, or publicly professes to 
be a graduate or registered nurse and assumes the duties 
incident thereto. This shall not apply to * * * or to any 
person nursing the sick, with or without pay, who does not 
in any way assume to be a registered or graduate nurse. * * *.” 


It is the opinion of this office that these two sections of the 
Nebraska Statutes, herein partially quoted, when read together pro- 
vide sufficient authority for the Bureau of Education and Registra- 
tion for Nurses to permit an alien nurse to be employed as a practical 
nurse, although as provided in Section 71-1,128, Revised Statutes of 
Nebraska for 1943, she could not be licensed to practice nursing in 
Nebraska, as long as such alien does not assume to be a registered 
or graduate nurse in accordance with the provisions of Section 71- 
1,108, supra. 
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October 4, 1949 
TAX FORECLOSURE 
Disposition of Surplus Proceeds of Sale in Tax Foreclosure 


SUBJECT: Disposition of surplus proceeds of sale in tax 
foreclosure. 


REQUESTED BY: William L. Dudley, County Attorney, Logan 
County, Stapleton, Nebraska. 


OPINION BY: James H. Anderson, Attorney General, C. S. Beck, 
Deputy Attorney General. 
QUESTION: Where, in a tax foreclosure the property is sold 


under decree and after satisfaction of said de- 
cree, interest and costs there remains a surplus, 
what disposition should be made of said surplus. 


CONCLUSION: Such surplus should be retained by the clerk 
to be paid to the proper party at the direction 
of the district judge; if unclaimed, it should be 
paid over to the county treasurer. 


ANALYSIS 


An examination of the statutes relating to tax foreclosure ac- 
tions we find that Sec. 77-1916, R. S. 1943, provides in part as 
follows: 


“If a surplus remains after satisfying all costs and taxes 
against any particular parcel of land, the excess shall be 
applied in the manner provided by law for the disposition 


of the surplus in the foreclosure of mortgages on real estate. 
om 


The statutes relating to the foreclosure of mortgages on real 
estate contain the following: Sec. 25-2146, R. R. S. 1943: 


“The proceeds of every sale made under a decree in 
equity shall be applied to the discharge of the debt adjudged 
by such court to be due, and of the costs awarded, and if 
there be any surplus, it shall be brought into court for the 
use of the defendant, or of the persons entitled thereto, sub- 
ject to the order of the court.” 


Sec. 25-2147, R. R. S. 1943: 


’ “If such surplus, or any part thereof, shall remain in 
the court for the term of three months without being applied 
for, the court may direct the ‘same to be put out at interest 
under the direction of the court for the benefit of the de- 
fendant, his representative or assigns, to be paid to them 
by the order of such court.” 


The above quoted statutes were adopted in 1866 as part of the 
Civil Code and have remained unchanged to this date. In 1933 the 
legislature enacted Sec. 24-345, R. R. S. 1943, which provides as 
follows: 
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“All moneys—other than witness fees, fines, penalties, 
forfeitures and license moneys—that shall come into the 
possession of the clerk of the district court in and for any 
county in the State of Nebraska by virtue of his office, and 
that shall remain in the custody of such clerk of the district 
court uncalled for by the party or parties entitled thereto, 
for a period of two years following the close of the litiga- 
tion in relation to the same, shall be paid over by such clerk 
of the district court to the county treasurer of said county 
on the first Tuesday in January, April, July or October, re- 
spectively, following the expiration of such two-year period, 
and be placed by such treasurer in the general fund; and 
such payment shall release the bond of the clerk of the 
district court making such payment from all liability for 
the moneys so paid in compliance herewith.” 


The district court has jurisdiction of such surplus and its distri- 
bution. Mauzy v. Elliott, 146 Neb. 865, 22 N. W. 2d. 142. Thus it 
seems clear that, in its discretion, the district court, after three 
months, may direct the surplus to be put out at interest but at the 
end of two years, whether out at interest or not, such surplus should 
be turned over to the county treasurer in compliance with Sec. 24-345 
supra. 


October 4, 1949 
SCHOOLS 


Status of Article 3 School Illegally Maintaining a High School; 
Exclusion of Non-Resident Contract Pupils From Count 


SUBJECT: Status of Article III school under provision of 
79-102 et seq., R. S. Supp. 1949; exclusion of non- 
resident contract pupils from count. 


REQUESTED BY: F. B. Decker, Director of Administration, De- 
partment of Public Instruction, State House, Lin- 
coln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 
QUESTION: Will an Article III school under the old law 


which is illegally maintaining a high school fall 
into Class I or Class II under 79-102, R. S. Supp. 
1949; exclusion of non-resident contract pupils 
from count in arriving at necessary enrollment 
of 20 pupils to change to a Class II district. 


CONCLUSION: Article III schools, under the old law, maintain- 
ing a high school on August 27, 1949, the ef- 
fective date of L. B. 1, (Chapter 79, R. S. Supp. 
1949) fall into Class II school districts; require- 
ment of 20 students refers to resident pupils. 
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ANALYSIS 


On July 29, 1949, this office issued an opinion in answer to 
the above question concluding that Article III schools, under the 
old law, fell into Class I under 79-102, supra, whether or not the 
Article III schools were maintaining a high school. Upon reconsider- 
ation we have now reached the conclusion that those Article IIL 
school districts maintaining a high school on the effective date of 
the new law, August 27, 1949, came within the classification of a 
Class II school district. 


Section 79-102 passed by the 61st Session of the Legislature pro- 
vides in part as follows: 


“(1) Class I shall include any school district that main- 
tains only elementary grades under the direction of a single 
school board. 


(2) Class II shall include any school district embrac- 
ing territory having a population of one thousand inhabi- 
tants or less that maintains both elementary and high school 
grades under the direction of a single school board.” 


The above statute is designed to classify the various schools and 
school districts in the state. It is to be remembered that on August 
27, 1949, when L. B. 1, of which Section 79-102, supra, is a part, 
became effective, it not only included new school laws but also 
repealed all of Chapter 79 of the Nebraska Statutes for 1943, per- 
taining to schools. Therefore, on the effective date of the act the 
classification of school districts was to be made as they were found 
upon that date, and school districts maintaining elementary grades 
only, fell into Class I, while districts maintaining both elementary 
and high school grades were included in Class II. The Legislature 
apparently was not concerned with whether or not Article III schools 
under the old law were legally or illegally operating a high school. 
The new statute employs as a basis of distinction the word “main- 
tains” and does not precede or follow this word with any phrase 
of qualification. In view of this phraseology it is our conclusion that 
the Legislature intended, in classifying these school districts, to take 
them exactly as they found them upon the effective date of the 
bill and hence all school districts of one thousand inhabitants or 
less that maintain both elementary and high school grades auto- 
matically fell within Class II. 


The next question for consideration then relates to the school 
board and its members. In the case where an Article III school, 
under the old law operated a high school and consequently fell into 
Class II under the new law, there is now a three member school 
board rather than a six member board as Section 79-701.01 of the 
new law provides. However, this situation is provided for in Sec- 
tions 79-103 and 79-104 of the present law, Section 79-103 thereof 
is as follows: 


“The adoption of this revision of the school laws shall 
not affect the corporate status of existing school districts, 
nor disturb existing rights and liabilities thereof. Existing 
school districts shall, as soon as possible, conform their or- 
ganization and officers to the classification made in section 
79-102.” 
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and Section 79-104 further provides in part: 


“Where the classification made by section 79-102 requires 
additional members of the board, the same shall be elected 
at the first annual school meeting or school election held 
after the effective date of this act.” 


These sections of the statute eliminate any problem which might 
arise concerning the authority of a three member board to carry on 
the business of a Class II district, for obviously the necessary au- 
thority was granted to such a board until the next annual school 
meeting unless, of course, the school district contains within its 
boundaries an incorporated village, in which case the board members 
would be elected at the regular village election in accordance with 
Section 79-702 of the new school law passed by the Legislature in 
1949. 


The now effective school law makes provision for the school 
districts of the state to change from one class to another. A Class 
I district may become a Class II district by following the procedure 
as set forth in Sections 79-701, 79-701.01 and 79-701.02. These sections 
appeared as Section 230 of L. B. 1, said section being the basis of 
our former opinion. In that opinion, we concluded that that portion 
of Section 79-701.02 which specifies: 


“* * * Provided, that no district may change from Class 
I to Class II unless that district has an enrollment of not 
less than twenty pupils in grades nine to twelve, inclusive.” 


should be interpreted to mean twenty resident pupils and that. con- 
tract students residing outside the district should not be included 
in the count. This requirement pertains only to a Class I district 
which desires to change to a Class II organization. We are now 
of the same opinion for the further reasons that Sections 79-701, 
79-701.01 and 79-701.02, supra, are directed solely to Class I districts 
maintaining only eight elementary grades and set forth the require- 
ments and procedural steps necessary for such a district to effect 
a change. Sections 79-701 and 79-701.01 state that a Class I district 
may become a Class II district by a majority vote of the electors to 
establish a high school and that the same is to be done at meetings 
held to determine whether or not to establish a high school. In 
the following section the above quoted proviso is found relating to 
the number of pupils necessary for the establishment of a high school. 
The problem then arises as to how to determine whether the required 
number of students is present and it seems apparent that since there 
are no grades nine to twelve, in a Class I district in which pupils 
might be enrolled, and since it is necessary to know the number of 
prospective students in those grades before the vote to create a 
high school can be taken, that that phrase must be real to. mean 
“prospective enrollment” or “eligible enrollment” and in order to 
ascertain the number the sole means to be employed by the district 
would be the district census which would in turn reflect only resident 
pupils and preclude any contract pupils from being counted. Fur- 
thermore, until the high school comes into existence there would be 
no opportunity for students to contract for education in grades nine 
to twelve and obviously they would not be considered in determining 
the number eligible. 
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October 4, 1949 
COUNTY BOARD 


Power to Contract for Appraisal in Connection of the 
Assesment of Real Estate 


SUBJECT: County Board: Power to contract for appraisal 
in connection with assessment of real estate. 


REQUESTED BY: Chester N. Sutton, County Attorney, Blair, Ne- 


braska. 
OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether Section 77-1301, R. S. Supp. 1947, which 


authorizes a County Board of a county having 
a population of not more than 200,000 persons, 
in its discretion, to employ not more than three 
residents of the county to be known as a real 
estate classification and reappraisal committee, 
in connection with the assessment of real estate 
by the County Assessor and equalization thereof 
by the County Board of Equalization, precludes 
the exercise by the County Board of a general 
power to contract with any person or firm for 
that purpose. 


CONCLUSION: A County Board in a county havirig a population 
of not more than 200,000 persons which, in the 
exercise of its discretion, determines to obtain 
the benefit of the services of persons whom it 
deems qualified to conduct a classification and 
reappraisal of real estate in aid of an equitable 
assessment for tax purposes, is bound to comply 
with the provisions of Section 77-1301 R. S. Supp. 
1947 and, therefore, must employ a committee 
of three residents of the county. 


ANALYSIS 


Prior to the decision in 1943 of Speer v. Kratzenstein, 143 Neb. 
310, 12 N. W. 2d. 360, it was open to doubt whether a county board 
had the power to contract for services of persons, not duly appointed 
or elected public officers, to appraise, classify and value real estate 
in aid of a proper and equitable assessment. That case settled only 
the point that a county board did have power so to contract where 
the benefit of the services was intended to be aid and assistance to 
the County Board of Equalization in equalizing assessments. It can 
fairly be deduced from the reasoning in the opinion that the court, 
had the question been before it, would have sustained a similar 
exercise of power so to contract where the benefit of the services 
would be intended solely as aid and assistance to the County As- 
sessor in valuing real estate for assessment purposes. 


At page 317 of the Nebraska report of the case, the court said: 


“Concededly, a county board is without power to con- 
tract with a person to perform acts which are a part of the 
official duties imposed by statute on the board itself or an- 
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other county officer or on an officer of the state. 20 C. J. 
S. 1014, sec. 180. But, we do not have that question for 
decision here since we affirmatively find that the appraisal 
was not to take the place of a regular assessment which the 
statute requires the assessor to make. An applicable rule 
in the case at bar is that, unless prohibited by statute, a 
county board may adopt such means as in its judgment shall 
be necessary in assisting county officers properly to dis- 
charge the duties of their offices. 20 C. J. S. 854, sec. 85; 15 
C. J. 459. We find no such prohibition in our statutes.” 


Thereupon in 1945, apparently in reliance upon one of the 
grounds state in the opinion at page 313 that “Unless restrained by 
the Constitution, the legislature may exercise control of county 
agencies and may require such public duties and functions to be 
performed by them as fall within the general scope and objects of 
the county as a body corporate or politic,” the Legislature amended 
Section 77-1301 R. S. 1943, so as to provide for classification but not 
for appraisal of real estate. The 1945 amendment applied to all 
counties in the state. 


In 1947 the statute was again amended, but was restricted in its 
operation to counties having a population of not more than 200,000 
persons. The statute was broadened in scope so as to authorize 
not only classification of real estate and improvements, which latter 
had been excluded in the 1945 Act, but also reappraisal of both 
real estate and improvements, authorized employment by the com- 
mittee of assistants, directed the county assessor to take into con- 
sideration such classification and reappraisement in valuing and as- 
sessing property, went on to require the filing of the report and 
tabulation of the committee with the County Board of Equalization 
for its use, and then empowered the committee and its assistants to 
exercise the authority of a County Assessor in examining the property 
to be classified and reappraised. 


It is plain that the legislature not only incorporated the decision 
of the Supreme Court into the statute but it went furher. It pro- 
vided that the services of the committee and its product should be 
used not only by the County Assessor, but also by the County Board 
of Equalization. 


Having specifically laid down the conditions to be followed, if 
the County Board did elect, in its discretion, to exercise a general 
power, which the court had declared the Board did possess, to con- 
tract for services in aid of equitable assessment of property for pur- 
poses of taxation, the legislature thereby declared that the County 
Board was to be confined in the exercise of the power to the em- 
ployment only of residents of the county. It is the committee, so 
employed and so appointed, which is empowered to “employ such 
assistants for classifying and reappraising as it deems necessary with 
the approval of the county board.” 


In short, the County Board no longer has a power to contract 
with whomsoever it pleases but must contract, if it elects to exercise 
its power, in the statutory mode. So much of the statute which 
vests in the electors of any governmental subdivision a right to pe- 
tition the county board for such a reappraisal is intended to deprive 
the County Board of the power arbitrarily and unreasonably to refuse 
to make provision in the statutory mode for reappraisal. 
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The whole scheme of the statute makes it clear that the power 
found by the court to exist has been affirmed by the legislature which, 
going one step further, has laid down mandatory requirements in 
respect of the exercise of the power. 


October 4, 1949 
MOTOR VEHICLES 


Registration Fees of Foreign Trucks Doing a Commercial 


SUBJECT: 


REQUESTED BY: 


OPINION BY: 


QUESTION: 


CONCLUSION: 


Interstate Business 


Motor vehicles: Registration fees for foreign 
trucks doing a commercial intrastate business. 


John D. Zeilinger, County Attorney, York, Ne- 
braska. 


James H. Anderson, Attorney General; 
William T. Gleeson, Assistant Attorney General. 


Whether trucks which are registered in another 
state and are brought into this state by a non- 
resident owner to transport paraphernalia and 
equipment from place to place for the purpose 
of conducting a carnival business are doing a 
commercial intrastate business within the meaning 
of Section 60-305 R. S. Supp. 1949, which requires 
payment of registration fees if the trucks are so 
engaged. 


An amusement enterprise business, when it comes 
into a state and moves from place to place therein 
to give performances and shows, is not con- 
sidered to be engaged in interstate commerce. 
Such a business, requiring, as an incident thereto, 
the use of trucks for transportation of its para- 
phernalia and equipment, uses those trucks in 
the doing of a commercial intrastate business, 
and is within the meaning of a statute requir- 
ing the payment of registration fees for foreign 
trucks. 


ANALYSIS 


Section 60-305 R. S. Supp 1949, grants to non-resident owners 
of motor vehicles an exemption from a general requirement in re- 
spect to payment of registration fees upon motor vehicles which are 
used upon the highways of this state but, after making special pro- 
vision for exemption of commercial vehicles registered in states 
which grant reciprocity to Nebraska commercial vehicles, the statute 
expressly recites in subsection (4): 


“* * * provided, that all foreign trucks or buses doing 
a commercial intrastate business in this state shall be re- 
quired to pay the same registration fees as those required 
to be paid by residents of this state * * *.” 
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The legislative grant to non-resident owners of trucks of an 
exemption is thus expressly stated to be upon condition that trucks, 
when they are brought into this state, shall not be doing a com- 
mercial intrastate business. When a_ non-resident owner enters 
this state to do a comercial intrastate business and, as a necessary 
incident thereto, uses his trucks to accomplish that purpose, then 
the trucks are doing a commercial intrastate business within the 
meaning of the statute. 


It appears to be settled that the amusement enterprise business 
is not one which is engaged in interstate commerce by reason of 
the fact that it moves from state to state in order to exhibit, perform, 
or show. As is made clear in Federal Baseball Club v. National 
League, 259 U. S. 200, 66 L, Ed. 898, 42 S. Ct. 465, 26 A. L. R. 359: 


“*« * * the transport is a mere incident, not the essential 
thing. That to which it is incident, the exhibition, although 
made for money, would not be called trade or commerce in 
the commonly accepted use of these words.” 


If it be assumed, therefore, as we think it must, that the con- 
ducting of a carnival business is not interstate commerce, then the 
only question which remains is whether the Legislature intended by 
the use of the words “commercial intrastate business” to give a com- 
prehensive meaning to the phrase in a statute relating to registration 
of foreign trucks and buses so as to bring within the scope of the 
statute businesses which do not necessarily involve trading in mer- 
chandise but which do require the use by trucks or buses of the 
highways in the doing of a business. 


Jordan v. Tashiro, 278 U. S. 123, 73 L. Ed. 214, indicates that such 
a construction of the language is neither novel nor strained. There 
it was held: 


“While in a narrow restricted sense the terms ‘com- 
merce’, or ‘commercial’, and ‘trade’, may be limited to the 
purchase and sale or exchange of goods and commodities, 
they may connote, as well, other occupations and other recog- 
nized forms of business enterprise which do not necessarily 
involve trading in merchandise.” 


The Department of Road and Irrigation, since the introduction 
of the language “commercial intrastate business” into the statute in 
1933 (section 60-302 R. S. Supp. 1933), has persistently given the 
phrase such a broad comprehensive meaning. An administrative 
construction which gives a comprehensive meaning to the phrase, 
commercial intrastate business, in the light of the daminant purpose, 
expressed in the statute where the language occurs, to require pay- 
ment of a registration fee where foreign trucks are used as an 
incident of an intrastate business by a non-resident owner, is to 
be sustained where the statute contains no language which would 
support a more narrow construction of the legislative intention. 


It is settled “that construction of a statue of doubful meaning 
given it by those whose duty it is to enforce it, and which construc- 
tion the Legislature has by its continued non-interference for a 
number of years acquiesced and will be approved unless as thus 
construed it contravenes some provision of the Constitution, or is 
clearly wrong.” State v. Bryan, 112 Neb. 692, 200 N. W. 870. 
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That the Department’s construction of the statute is not clearly 
wrong is self evident; that it does not contravene any constitutional 
provision is equally clear. Kane v. New Jersey, 242 U. S. 160, 61 
L. Ed. 222, 37 S. Ct. 30 (82 A. L. R. 1091) sustained the power of a 
state to require payment of registration fees by a non-resident owner 
of a motor vehicle without regard to the fact that the statute made 
no provision for recoprocity. 


October 10, 1949 
MOTOR VEHICLES 


Registration Fees of Four-Wheel Pneumatic-Tire Wagon 
Hauled by a Farm Tractor 


SUBJECT: Motor vehicles; registration fee of four-wheel 
pneumatic-tire wagon hauled by farm tractor. 


REQUESTED BY: Raymond B. Morrissey, County Attorney, Tecum- 
seh, Nebraska. 


OPINION BY: James H. Anderson, Attorney General, 
William T. Gleeson, Assistant Attorney General. 
QUESTION: Whether or not a four-wheel pneumatic-tire 


wagon attached to a farm tractor and used to 
haul farm products from farm to storage or 
market, must bear registration plates, and, if so, 
what fees are to be assessed. 


CONCLUSION: A four-wheel pneumatic-tire wagon designed and 
intended to be drawn by a farm tractor for the 
purpose of transporting farm products must be 
registered as a trailer and the registration fee 
is governed by Section 60-332, R. S. Supp. 1949 
(L. B. 101). 


ANALYSIS 


Prior to amendment in 1949, Section 60-311 R. S. 1943 provided 
that trailers of farmers or ranchers, used wholly and exclusively to 
carry his own products to storage or market, should fall into class F. 


Section 60-311(1)b, R. S. Supp. 1949 (L.B. 401) now excludes 
farm trailers from the coverage of that section, and a farm trailer 
now falls within the terms ot the proviso of Section 60-332, R. S. 
Supp. 1949 (L. B. 101). The fees have been changed slightly and 
where a trailer has a carrying capacity of more than 4,000 pounds, 
it must be registered as a commercial trailer in accordance with 
that section. 
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October 11, 1949 
SCHOOL DISTRICTS 


Obligation of School District to Maintain School for the 
Statutory Period 


SUBJECT: School districts; length of school term. 
REQUESTED BY: State Superintendent, Dept. of Public Instruction. 
OPINION BY: James H. Anderson, Attorney General, William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether a school district whose electors, at the 


annual meeting held prior to the effective date 
of L. B. 1, Session Laws, 1949, voted to main- 
tain school for only six months, must neverthe- 
less maintain school for the statutory period now 
provided by L. B. 1. 


CONCLUSION: School must now be maintained for not less 
than eight months notwithstanding the action 
taken by the electors at the annual school meet- 
ing held prior to the effective date of L. B. 1. 


ANALYSIS 
Section 79-468, R. S. Supp. 1949 (L. B. 1) reads as follows: 


“The voters, except in Class IV and V districts, shall 
also determine at each annual meeting or election the length 
of time the school shall be taught by a legall qualified teacher 
in the district for the ensuing year, which shall not be less 
than eight months; Provided, school shall be taught in every 
district for at least nine months in the year when it can 
be supported by a levy of twelve mills on the dollar actual 
valuation in such school district when supplemented by the 
district apportionment from the State School Fund.” 


Section 79-201, R. S. Supp. 1949 (L. B. 1) relating to compulsory 
education, reads in part as follows: 


“The term shall not be less than nine months in any 
district; Provided, that districts unable to maintain a nine 
months school with a twelve mill levy, when supplemented 
by the state apportionment may, with the approval of the 
electors of that district, maintain an eight months school. 
Under no circumstances shall the school term be less than 
eight months.” 


L. B. 1 was approved May 21, 1949, and became effective August 
27, 1949. Whether the electors of a school district in annual meet- 
ing in June, 1949, had knowledge of the revision of the school laws 
is beside the point. A school district is a governmental subdivision, 
a creature of statute, and is vested with and may exercise only those 
powers granted to it by the Legislature. Maidson County vs. School 
District, 148 Neb. 218, 27 N. W. 2d. 172; American Surety Co. vs. School 
District, 117 Neb. 6, 219 N. W. 583. 


Therefore, the district officers were bound to know, on August 
27, 1949, that school could not be conducted for a term of less than 
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eight months for the school year 1949-1950, and that the term 
would be nine months unless the district could come within the 
terms of the foregoing statutory provisions. Neither the officers nor 
the electors of the district may ignore the will and command of 
the Legislature which, in the absence of a constitutional restraint, 
may overrule the will and action of the electors of a governmental 
subdivision which is created by the Legislature. State Ex Rel. City 
of Omaha vs. Board of County Commissioners, 109 Neb. 35, 189 N. 
W. 639. 


That the legislative command did not become effective until 
after the annual meeting was held does not suspend the present 
operation of the statute. No vested interests are affected. The teach- 
er’s contract, if one was made for the six-months period, is valid, 
Spence vs. School District, 121 Neb. 64, 236 N. W. 145; but the Board 
her be bound to contract with some teacher for the remainder of 
the term. 


That there did exist ample time within which a special meeting 
could have been held, the teacher’s contract extended, the estimate 
of expenses revised and recertified in accordance with Sec. 77-1601, 
R. S. Supp. 1949, is obvious. Hence, there is not involved any tech- 
nical legal question as to retrospective operation of the statute. 


If necessary, and if the tax list in the county has not yet been 
completed, then a special meeting may still be called, Section 79- 
503, R. S. Supp. 1949, the teacher’s contract extended, the estimate 
of expenses revised, and a recertification be made to the County 
Assessor. Cf., Opinion of Attorney General, September 19, 1949, which 
is equally applicable, in principle, to any class of school district. 


October 11, 1949 
CHATTEL MORTGAGES 


Duty of the County Clerk to Maintain Records of Mortgagors Classified 
According to Length of Time the Mortgage Held 


SUBJECT: Chattel mortgages: County clerk’s duty to main- 
tain records. 


REQUESTED BY: Mr. Donald H. Weaver, County Attorney, Hall 
County, Grand Island, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether a county clerk may maintain an alpha- 


betical index of the names of mortgagors in such 
a manner as to differentiate between chattel 
mortgages which have been on file for more 
than five years and those which have been on 
file for less than five years. 


CONCLUSION: Since the statute requiring the maintenance of 
an aiphabetical index does not authorize such 
a method of record keeping, the county clerk 
cannot do so. 
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ANALYSIS 
Section 36-302, R. S. 1943, provides in part: 


“The county clerk shall also enter in a book to be pro- 
vided by him for that purpose, the names of all the parties 
to such instrument, arranging the names of such mortgagors 
alphabetically, and shall note thereon the time of filing such 
instrument or copy. * * *.” 


Section 36-303, R. S. 1943, provides: 


“Every such mortgage shall cease to be valid as against 
the creditors of the person making the same, or subsequent 
purchasers or mortgagees in good faith, after the expiration 
of five years from the filing of the same or copy thereof.” 


The statute requires the maintenance of a book containing an 
alphabetical index of the names of the mortgagors. No doubt the 
statute may properly be construed to permit any recognized and 
generally accepted method of combining together in a record-keeping 
device the required alphabetical list of mames and the essential 
statutory data. 


Where the statute contains no language authorizing the clerk 
so to maintain the index as to differentiate between mortgages which 
have been on file for more than five years and those which have 
been on file for less than five years, he cannot do so no matter 
how cumbersome or inconvenient may be his method of record keep- 
ing. To do so is implicitly to affirm that some special legal conse- 
quence attaches to the fact that a chattel mortgage has been on file 
for more than five years. 


The effect of the expiration of five years from the date of the 
filing of a chattel mortgage is a legal matter, involving private in- 
terests with which a county clerk in the performance of his duties 
has no concern, and is one upon which he is not entitled to express 
an opinion. Cf. Bliss v. Redding, 121 Neb. 69, 236 N. W. 181. 


Thus, where a county clerk elects to maintain a chattel mortgage 
alphabetical index by the card index filing system, he must maintain 
a single index. 


October 12, 1949 
RURAL FIRE DISTRICTS 


Sufficiency of Petition Signed by 60% of the Taxpayers to 
Authorize the Organization of District 


SUBJECT: Rural Fire Districts—Organization—Sufficiency of 
Petitions. 


REQUESTED BY: E. C. Iverson, State Fire Marshal, Capitol Build- 
ing, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General, Homer L, 
Kyle, Assistant Attorney General. 
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QUESTION: Are petitions for creation of a rural fire district, 
which were signed by 60 per cent of the tax- 
payers prior to date the law was amended, suf- 
ficient to authorize the organization of the district 
under the law as amended by L. B. 143, Laws 
of 1949, or must new petitions be circulated? 


CONCLUSION: The petitions are sufficient if actually signed by 
60 per cent of the freeholders as required by 
L. B. 143; otherwise not. The petitions must 
meet the requirements of L. B. 143, to furnish 
a basis for action by the county cleark. 


ANALYSIS 


A petition was prepared on January 28, 1949, for the organization 
of the Daykin Rural Fire Protection District pursuant to the pro- 
visions of Chapter 35, Article 4, Revised Statutes of Nebraska, 1943, 
then in effect. Section 35-402, R. S. 1943, required that the petition 
should be signed by “sixty per cent of the taxpayers” of such district. 
On April 28, 1949, the petition, bearing the signatures of sixty per 
cent of the taxpayers of the proposed district was presented to the 
county clerk as provided by the law. On the same date, however, 
the Governor approved L. B. 143, enacted by the 1949 session of 
the Legislature, which amended Chapter 35, Article 4 in several 
respects and, among other things, requires that the petition for or- 
ganization of a rural fire district shall be signed by “sixty per cent 
of the freeholders residing in” the proposed district. 


The question presented is whether the petition already filed is 
sufficient to authorize the county clerk to proceed with the organiza- 
tion of the district or must a new petition be prepared and signed 
by sixty percent of the freeholders of the district? 


It is our opinion that the county clerk may not proceed with 
the organization of the district unless the petition presented to him 
complies with the provisions of the law as amended by L. B. 143. 


The principal change in the law, as affecting the petition, was 
to change the word “taxpayer” to “freeholder”. If the petition as 
presented contains the signatures of not less than sixty per cent 
of the resident freeholders of the proposed district, and otherwise com- 
plies with the provisions of the law now in force, we believe the 
county clerk should proceed with the organization of the district. 
If the petition is not signed by a sufficient number of resident free- 
holders, but otherwise complies with the present law, the petition 
may be recirculated until the signatures of sufficient freeholders 
have been obtained. If the petition does not in all other respects 
conform to the present law, however, it should be redrawn and 
circulated as a new petition. 


To state our position briefly: The petition is the basis for the 
authority of the county clerk to proceed to organize the district. 
The petition should conform to the law under which the county 
clerk acts. The fact that the petition was valid when circulated, or 
when filed with the county clerk, is not enough. It must be valid 
when acted on by the county court. It must be in accordance with 
the law under which he proceeds. He cannot lawfully proceed on 
a petition which has ceased to be valid. 
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It seems. clear that, in changing the word “taxpayer” to “free- 
holder”, the Legislature intended that only residents of the proposed 
district “whose names appear on the current tax list schedules in 
the office of the county assessor” as owners of real estate in the 
district and taxpayers thereon are eligible to sign the petition. 


A “freeholder” is defined as one who possesses an estate in land 
or real property. Black’s Law Dictionary, 3rd Edition, page 818. 
See also Brooks v. MacLean, 95 Neb. 16, 144 N. W. 1067; Cohn v. 
Welliver, 84 Neb. 230, 121 N. W. 107. In short, a taxpayer must 
own a freehold interest in real estate to be a freeholder and eligible 
to sign this petition. 


It should be noted that Section 4 of L. B. 143, provides that: 
“Upon the filing of such petition in the office of the county clerk, 
the county clerk shall determine and certify that such petition has 
been signed by at least sixty per cent of the freeholders whose names 
appear on the current tax list schedules in the office of the county 
assessor and who appear to reside within the suggested boundaries 
of the proposed district” ete. Clearly the county clerk should not 
make such certificate unless the petition filed with him actually has 
been signed by sixty per cent of the freeholders as shown by the 
current tax list. 


October 13, 1949 
SCHOOL LANDS 


Payment of One-Half of the Consideration Where Lessee 
Has Contracted to Sign His Lease 


SUBJECT: Assignment of school land leases. 


REQUESTED BY: Henry H. Bartling, Secretary, Board of Educa- 
tional Lands and Funds, State House, Lincoln, 


Nebraska. 
OPINION BY: James H. Anderson, Attorney General; Robert 
A. Nelson, Assistant Attorney General. 
QUESTION: When a lessee of school lands has entered into 


a.contract to assign his lease prior to the ef- 
fective date of L. B. 490, 61st Session of the 
Nebraska Legislature but no assignment has been 
filed in the office of the Board of Educational 
Lands and Funds, must one-half of the consider- 
ation be paid to the school fund? 


CONCLUSION: Unless the assignment has been filed or the 
Board of Educational Lands and Funds has 
knowledge of and has recognized the same, one- 
half of the consideration must be paid to the 
school fund. 


ANALYSIS 
Section 72-241, R. S. 1943, provides in part: 
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“No assignment of a school land lease or sale contract 
shall be valid until recorded in the office of the Board 
of Educational Lands and Funds, and shall not be eligible 
to such record if there are any payments of interest or 
rental due at the time the assignment is offered for record.” 


This provision has been contained in the statutes since 1899 
and thus became a part of each lease contract. Any contract to 
assign a lease cannot, therefore, be effective against the State until 
the assignment is filed in the office of the Board of Educational Lands 
and Funds or the Board has knowledge of and has recognized the 
same. 


October 18, 1949 
REAL ESTATE COMMISSION 


Authority of the Commission to Formulate Rule Requiring All Listing 
Agreements to Show a Definite Date of Expiration; Enforcement 
of a Listing Agreement Without Such Expiration Date 


SUBJECT: Rule 8 of Rules and Regulations of the Real 
Estate Commission which states that all listing 
agreements must show a definite date of ex- 
piration. 


REQUESTED BY: Ervin W. Luedtke, Director, Nebraska Real Es- 
tate Commission, State Capitol, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Robert 
A. Nelson, Assistant Attorney General. 
QUESTION: (1) Is_ this rule within the authority of the 
Commission? 


(2) Can a contract without such an expiration 
date be legally enforced? 


CONCLUSION: (1) Yes; this authority is granted by Sec. 8l- 
866, R. S. Neb. 1943. 


(2) No; a broker who fails to include a definite 
expiration date would therefore become the 
instigator of an illegal contract, because he 
is presumed to know the rules adopted by 
the Real Estate Commission.. 


ANALYSIS 
Section 81-866, R. S. Neb. 1943, is as follows: 


“The commission shall have the power and authority 
to pass rules and regulations relating to the administration 
of but not inconsistent with the provisions of this act.” 


The general proposition is contained in 42 Am. Jur. 353. 


“The Legislature, having declared its policy and purpose 
and provided standards for the exercise of the power, may 
confer upon administrative authorities the power to enact 
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rules and regulations to promote the purposes and _ spirit 
of the legislation and carry it into effect, and, even though 
such rules and regulations are given the force and effect 
of law, there is no violation of the constitutional inhibition 
against delegation of the legislative function. The author- 
ity to make rules to carry out a policy declared by the law 
maker is administrative, and not legislative, * * *.” 


As far as enforcement of such contracts are concerned, a real 
estate broker, failing to insert an expiration date, would not be 
able to recover damages. The rule is stated, in the Restatement of 
Contracts, Sec. 598, to be as follows: 


“A party to an illegal bargain can neither recover 
damages for breach thereof nor, by rescinding the bargain, 
recover the performance that he has rendered thereunder 
or its value, * * *.” 


The party who signs a listing agreement is justified in assum- 
ing that the real estate broker is aware of, or has knowledge of 
the requirements of the rules and regulations of the Real Estate 
Commission. Therefore, the client cannot be held to the contract, if 
ignorant of the particular rule being violated. Restatement of Con- 
tracts, Sec. 599 (b). 


If a broker performs his part of the contract after the date 
of expiration he cannot enforce the contract. The general rules are 
that parties to a contract are required to perform it according to 
its terms, and the party who has himself broken a contract cannot 
recover on it. 17 C. J. S. 930, 933. 


A breach is not relieved by an offer to perform at a subsequent 
time. Cowley v. Davidson, 13 Minn. 92. 


October 20, 1949 
SCHOOL DISTRICTS 


Right of School District to Remove Injured Pupil to a Hospital or to 
Call a Physician, With or Without Parents’ Consent and to Use 
Money Derived From School Taxes to Pay the Expenses Incurred 


SUBJECT: School districts; medical assistance or hospital- 
ization for an injured pupil, and expense thereof. 


REQUESTED BY: F. B. Decker, Director of Administration, Depart- 
ment of Public Instruction, State House, Lincoln 
Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 


QUESTIONS: Where a pupil, while on school premises, during 
school hours or during a recreational period, 
suffers an injury which in the judgment of a 
teacher on the spot is of such nature as to re- 
quire prompt medical attention, does the school 
district, by the teacher, have a legal right 
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1) Without the consent of a parent in case the 
parent cannot be reached, (a) to move the 
pupil to a hospital; (b) to call a physician; 


2) With a parent’s consent to do either (a) or 
(b) above; 


3) To use money derived from school taxes to 
pay the expenses incurred. 


CONCLUSIONS: The answers to questions 1) and 2) is yes; the 
answer to question 3) is no. 


ANALYSIS 


A school district is a legal entity, 79-401, R. S. Supp. 1949, a 
governmental subdivision which, like any other corporate creature, 
must exercise its powers through and by means of its officers and 
employees. Such officers and employees cannot bind the school 
district to pay a sum of money for a service, rendered by a third 
person to a pupil, which service the school district is not authorized 
by statute to provide, nor for the satisfaction of the needs of a pupil 
which needs a school district is not organized to recognize and deal 
with. 


Section 4 of Article 7 of the Constitution, which limits the use 
to which funds for educational purposes may be put, has been con- 
strued in State v. Walsh, 31 Neb. 469, 48 N. W. 263, as follows: 


“The intent and meaning of the last clause of Section 
4 of Article 8 (now Article 7) of our constitution is that 
monies raised by taxation for school purposes ‘shall be ex- 
clusively applied to the support and maintenance of common 
schools in each school district in the state’ ”’. 


It is settled law that the power of a school board to employ a physician, 
nurse, oculist or dentist, where no statute expressly so authorizes, 
is in discharge of a general duty, either expressly stated by statute 
or necessarily implied as a matter of law, to provide medical in- 
spection, physical education, sanitation and safeguards for the physical 
health and welfare of school children. Section 79-4,137, R. S. Supp. 
1949, does authorize the employment of a physician to make physical 
examinations, and Section 79-101 (10), R. S. Supp., 1949, does provide 
that the term “teacher” includes a licensed nurse. Apart from this 
statutory authority to employ and necessarily to pay for the services 
which may be furnished by such professional persons, the scope of 
the implied power to employ professional persons has been deemed 
to be such as to be limited to their employment for preventive only 
rather than curative services and, necessarily, the power to expend 
school monies for such professional services is so limited. 47 Am. 
Jur. 436, Sec. 190; 12 A. L. R. 922. 


Thus a school district is without power to contract, and neither 
its officers nor a teacher could bind the district to pay for hospital- 
ization of, or medical or surgical services furnished to, a pupil who 
suffers an injury on school premises during school hours or during 
a recreational period. Neither a felt necessity nor an emergency 
will give rise to a power which the Legislature has not granted to 
the governing body of a governmental subdivision which it has 


—466— 


created for the performance of a specific governmental function. Cf. 
First Trust Co. v. Smith, 134 Neb. 84, 277 N. W. 762. 


It does not follow, however, that officers and teachers of a 
school district, because of the peculiar relationship existing between 
teacher and pupil, do not owe to the parent and to the child, itself, 
a duty to exercise the same prerogative which it necessarily is to 
be presumed a parent would exercise in the premises, if it were 
present, when its child suffers an injury, i. e., to see to it that an 
injured child receives whatever attention and professional services 
may reasonably be deemed to be necessary and proper in the cir- 
cumstances. The responsibility of a teacher, an educated, intelligent 
adult, having in custody a group of children, one of whom receives 
an injury, as to the expedient thing to do in such circumstances, 
would not be measured by the same standard which would apply 
in the case of a stranger or a volunteer. 


“During school hours, however, general education and 
control of pupils who attend public schools are in the hands 
of school boards, superintendents, principals, and teachers. 
This control extends to health, proper surroundings, necessary 
discipline, promotion and morality and other wholesome in- 
fluences, while parental authority is temporarily superseded.” 
(Emphasis supplied). Richardson v. Braham, 125 Neb. 142, 
249 N. W. 557. 


Since the authority of the parent is suspended and to a limited 
extent is shifted to the teacher during school hours, it would be not 
a right but rather a duty, and hence a teacher would have the neces- 
sary authority, to see to it that a child injured during the periods of 
such suspension or parental authority received whatever attention its 
needs reasonably required in order to sustain life and protect it 
against serious consequences of the injury. Thus, where the parent 
could not be reached or it were necessary to act without delay, the 
duty and authority of the teacher would be commensurate with the 
reasonable needs of the pupil. Cf., Nelson v. Johansen, 18 Neb. 180, 
24 N. W. 730. Where it would be sensible and practicable to do so 
and the parent could be reached, then the teacher would be bound 
to follow the instructions of the parent, since the parent’s authority 
is paramount. The Legislature, itself, has recognized in Section 79- 
4,133 R. S. Supp. 1949, the right of the parent to decide whether 
a child shall be examined by any physician employed by the board. 


“It is ordinarily for the parent in the first instance to 
decide, however, what is actually necessary for the pro- 
tection and preservation of the life and health of his child, 
so long as he acts as a reasonable and ordinarily prudent 
parent would do in a like situation, and in the absence of 
exceptional circumstances, such as an emergency, his con- 
sent should generally be secured before surgery, dental work, 
extraction of blood, or other measures involving possible 
danger to the life or health of his child or a possible loss 
of its services to him are undertaken. Otherwise, as against 
the parent, the law may afford no protection to those fur- 
nishing such treatment in the absence of a subsequent ratifi- 
cation by the parent, except, perhaps, in cases where it may 
reasonably be inferred that the parent would have consented, 
if asked, * * *.” 39 Am. Jur. 672, Sec. 47. 


—467— 


The cost of services rendered by a physician or surgeon, or for 
embulance and hospitalization, in the case of an injured pupil, would, 
upon well settled principles of contract law, be the liability of the 
parent or guardian of the child where the exigencies are such as to 
justify the teacher in obtaining the necessary services for the in- 
jured pupil. Neither the teacher nor the school district would be 
liable, and the person or institution rendering the service would 
be bound to know, as a matter of law, that the request for furnish- 
ing the services would not be made with the intention to obligate 
the teacher or the school district. 41 Am. Jur. 256, Sections 143 and 
144; and see cases annotated in 125 A. L. R. 1428. 


October 21, 1949 
GAME, FORESTATION AND PARKS COMMISSION 


Confiscation of Devices, Jurisdiction of Missouri River, Definition of 
Legal Seine, Shooting “Rough” Fish, Baiting With Game Fish, 
Shooting From Highway, Residence Determination 


SUBJECT: Game and Fish Regulatory Statutes. 


REQUESTED BY: Paul T. Gilbert, Executive Secretary, Game, 
Forestation and Parks Commission. 


OPINION BY: James H. Anderson, Attorney General. 
Walter E. Nolte, Assistant Attorney General. 
QUESTION: You ask seven questions enumerated as follows: 


(1) Section 37-610, R. S. Supp. 1947. 

Who determines when and under what circum- 
stances legal devises used illegally, and illegal 
devises in use or possession are confiscated? 
What is the authority of Game, Forestation and 
Parks Commission officers in the above respect? 


(2) Section 37-502, R. S. Supp. 1947. 

To what extent does the Game, Forestation and 
Parks Commission and its officers have jurisdic- 
tion over the hunting and fishing activities on 
the Missouri River? 


(3) Sections 37-502, R. S. Supp. 1947, and 37- 
503, R. S. Supp. 1943. 

What constitutes a legal seine which may be had 
in possession and used for the legal taking of 
minnows? Is a minnow net with meshes be- 
tween %4 inch and 1% inches in size a legal min- 
now net? 


(4) Section 37-502, R. S. Supp. 1947. 
Is it legal to take “rough” fish by shooting with 
a gun or with a bow and arrow? 


(5) Is it legal to use game fish which have 
been legally taken for “bait” purpose for other 
fishing? 
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CONCLUSIONS: 


(6) Section 37-501, R. S. Supp. 1947. 
What constitutes a public highway and shooting 
from a public highway at game birds or animals? 


(7) Section 37-204, R. S. Supp. 1947. 

What are the factors in defining a resident and 
non-resident of the State of Nebraska for the 
purposes of qualifying for permits to fish or 
unt? 


The statute states that the individual must have 
a bona fide intention to reside permanently in 
Nebraska. What does this consist of and under 
what circumstances? 


(1) Under Section 37-610, R. S. 1943, the of- 
ficer who discovers an illegal device, or who 
discovers a legal or proper device being used 
illegally, shall determine whether or not to con- 
fiscate the same. Before destroying such prop- 
erty as a nuisance the office should make certain 
to preserve sufficient evidence as to the illegality 
of the device so that he may successfully defend 
any action for trespass. The officer is authorized 
to pick up and retain the questionable device 
or take the same to the county attorney or other 
prosecuting officer to be used as evidence in 
the trial if a complaint is filed. 


(2) The jurisdiction of the Game, Forestation 
and Parks Commission extends to the boundary 
line of the State of Nebraska. This line now 
extends down the middle of the channel of the 
Missouri, and authority relating to hunting and 
fishing in this area is vested in and properly 
exercisable by the Nebraska Commission. 


(3) A net with meshes between %4 inch and 
1 % inches in size is permitted by the Statutes 
of Nebraska, provided such net does not exceed 
twelve feet in length, if such net can be called 
a minnow net in standard fishing nomenclature. 


(4) It is not proper to take course fish other 
than by spearing with a hand-held or hand- 
thrown spear. 


(5) We see no legal objections to the use 
of legally taken game fish for bait if the fishing 
conducted with such fish as bait is conducted 
within the law. 


(6) The public highway, so far as it pertains 
to the shooting of birds or animals, is that right- 
of-way constituting a public road, and between 
the fences and boundaries of private property. 
This includes both the main travelled portions 
of the highway and the ditches and shoulders in 
connection therewith. 
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(7) The factors determining whether or not a 
person is a resident may not be specifically de- 
fined, but your department may request a satis- 
factory showing of a bona fide intention to remain 
in Nebraska as a condition precedent to the issu- 
ing of resident licenses. 


ANALYSIS 


(1) Section 37-610, R. S. 1945, declares certain devices illegal 
and provides for their destruction upon seizure. It further provides 
that all guns and nets otherwise lawful, which are being used illegally, 
shall be seized, and if the person using them shall be convicted of 
the unlawful use thereof, the gun or the net shall be forfeited to 
the state to be disposed of as provided by law. It should, therefore, 
be the procedure for the officers of the Game Commission, and any 
other officer who observes either an illegal device, or a legal device 
being used illegally, to take possession of that device to bring to 
an end its use. If the object is clearly unlawful, such as a ferret or 
a device declared wholly unlawful, such as an explosive trap or a 
poisonous gas trap, the officer may destroy the same forthwith. In 
this connection it would be advisable that the officer, either by 
the use of other persons for observation, or by the use of photographs 
or other means, preserve for his own defense evidence that the trap 
or device was an unlawful device. If there is a possibility of doubt 
that the device is per se unlawful the officer should not destroy the 
same, but should take the same into his possession for the purpose 
of having a court determine whether or not it is an unlawful device. 
See C. J. S., Volume 36, page 877. 


With reference to legal or lawful devices which are being put 
to improper or forbidden use, the officers should take possession of 
the gun or net forthwith, and take the same to the prosecuting of- 
ficial of the county or municipality in which the violation is observed, 
for which arrest is made, and deliver the same to be used as evi- 
dence in the trial, or shall retain the same safely to be available at 
the time of such trial. This can only be determined by the officcr 
himself on the spot of the violation, and if the arrest is property 
made the law provides for the disposition of the device by sale. 
The duties of the officers in such situations have been outlined by 
the California Court of Appeals in the following words: 


“Officers in whose presence arrestees were illegally en- 
gaged in fishing with set line had duty to arrest such persons 
and take possession of property being used in commission 
of the offense and see that it. was safely cared for until 
the time of trial as against contention that arrest and seizure 
of property was unlawful; and they had the duty to take 
possession of boats in the possession of such persons for 
safekeeping in order to prevent escape and loss of boats not 
only to persons arrested but also to the right of the state 
to forfeiture thereof. Bruce v. Sibeck, 78 P. 2d 741, 25 Cal. 
App. 2d 691.” 


(2) The Supreme Court of Nebraska in the case of Miller v. 
McLaughlin, 118 Neb. 174, 224 N. W. 18, affirmed by the U. S. Su- 
preme Court, 281 U. S. 261, held that the authority of the Commis- 
sion may be exercised anywhere within the boundaries of the State 
of Nebraska, and that such authority was in no way curtailed by 
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the fact that the State of Iowa might have concurrent jurisdiction 
in the Missouri River. The present boundary of the State of Ne- 
braska is by virtue of a compact between the State of Nebraska and 
the State of Iowa entered into in 1943, and approved by the Congress 
of the United States in that same year, the center line of the 
Missouri River channel as shown by certain maps of the Missouri 
River now on file in the office of the United States Engineers at 
Omaha, Nebraska, and with the Secretary of State. Such boundary 
line follows the center line of such channel except in two places 
where avulsions have occurred in the river’s history, namely one av 
Carter Lake, Iowa, and another north of the main channel of the 
Big Sioux River. The center of the channel of the Missouri River 
is the boundary line between Nebraska and Missouri except at those 
places where an avulsion has taken place in the river’s history. The 
center line of the river as it was in 1905 constitutes the boundary 
between Nebraska and South Dakota for such distances as the river 
divides these states. See Dailey v. Ryan, 21 N. W. 2d 61, (South 
Dakota). The jurisdiction and authority of your officers extends 
to the boundary line of the state wherever it may be, and in those 
places where the river is entirely within the State of Nebraska, the 
river is entirely within their jurisdiction and authority. Where it 
constitutes the boundary, the authority extends to the center line 
thereof. We find no provisions of federal law which have in any 
way tampered with or limited the caparity of the State of Nebraska 
to enforce its laws to the boundary line of the state. 


We caution your department with reference to making any 
agreements relating to operations upon the river or providing for 
reciprocal licensing of state residents to fish or hunt upon the river, 
that the United States Constitution provides at Article II, Section 
10, as follows: 


“No state shall, without the consent of Congress, enter 
into any agreement or compact with another state, * * *.” 


(3) Sections 37-502 and 37-503, R. S. 1943, provide that nets 
having meshes of 1 % inches square may be used in the Nebraska 
portion of the Missouri River in certain places for the taking of 
fish therein, under certain conditions and upon payment of certain 
fees. Catching of any fish other than by proper hook and line is 
forbidden in the state except that minnow seines not smaller in 
mesh than %4 inch may be used for the purpose of catching minnows 
for bait. In order to give effect to the enactment respecting min- 
nows which to common knowledge are much smaller than 1 % inches 
square in most instances, it must be recognized that a legal net 
of mesh smaller than 1 % inches is contemplated. We, therefore, 
feel that a seine with meshes more than ™% inch square, but less 
than 1 4% inches square may be considered as a legal and proper 
net, provided it is not greater than twenty feet in length or four 
feet in depth, and if in common fishing parlance and nomenclature 
it could be termed a minnow seine. Of course such legal net if 
used illegally for the taking of any fish other than minnows for 
bait would be a nuisance and could be confiscated and disposed of 
upon the conviction of an individual making an illegal use thereof. 


(4) The taking of carp, suckers, or other non-game fish is per- 
mitted by spearing between sunrise and sunset and between April 1 
and December 1. We see nothing in the statute which renders it proper 
to take or destroy such fish by private individuals through the use 
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of guns or bow and arrows for the reason that the legislature has 
limited the means of taking to that of spearing. Spear is defined as: 
“A weapon with long shaft and sharp head or blade for thrusting or 
throwing, also, its sharp head.’ “A sharp-pointed instrument with 
barbs, for stabbing fish and other animals.” (Webster’s New Collegiate 
Dictionary, 1949.) 


Since our Statute, 37-502, R. S. Supp. 1947, now specifically de- 
clares it unlawful to take, catch, kill or destroy, or to attempt to do 
so, any game fish or gar, carp, buffalo, quillback or sturgeon, except 
as specifically permitted, we feel that the person who desires to take 
any of the enumerated types of non-game fish by spearing must do 
so with a hand-thrown or hand-held spear during the periods men- 
tioned above. 


(5) We have carefully examined the laws governing offenses 
relating to game and fish, and we do not find in such sections of 
the statute any limitations upon the use of the fish other than the 
restrictions upon possession or those on storage, shipping or selling 
the same. Except for these forbidden acts and except as the treat- 
ment of game propertly taken might violate some of the laws respect- 
ing cruelty to animals or pollution of water, we feel that the use of the 
game after its legal taking may be determined by the pleasure of the 
taker. We see no restriction upon the use of a legally acquired fish as 
bait for other fish provided the use is not made in such a way as to 
permit the taker to exceed a properly imposed limit thereby. 


(6) The question with reference to hunting and shooting upon 
public highway calls for a determination to the extent of the public 
highways or public roads in Nebraska. Section 39-101 and 39-104, 
R. S. 1943, generally provide that the public roads shall be established 
the boundary line distinctly marked, and that the width thereof shall 
be not more than sixty-feet nor less than forty feet with certain 
exceptions. It has been determined in Nebraska (Kudrna v. Sarpy 
County, 125 Neb. 83, 249 N. W. 87) that the county is not required 
to keep the entire highway in travellable condition, and it may be 
reasoned from the language and the holding in that case that the 
portion of the highway between the boundary lines thereof is not 
changed from its identity as a highway simply because the county 
does not keep it clear. In the case, People v. Sutherland, 252 New 
York 86, 186 N. E. 838, it was determined that the state, in order to 
convict. a person of shooting upon the public road must establish 
that the spot where the offense is committed is between the establish- 
ed boundaries of a public highway. Since our Statutes, Section 37- 
510, forbid the shooting upon private property without having ob- 
tained the consent of the owner of such property, it would appear 
that the legislature in defining the offense of shooting from the public 
highway meant that the words “public highway” should be construed 
as all of that portion of the public road between the private property 
fences or the boundaries along side thereof. This would mean that 
shooting is forbidden from the shoulders and ditches as well as from 
-the main travelled portion of a public road. 


Considerations of the public safety are best served by this in- 
terpretation, for it is just as dangerous to travellers on the road for 
shooting to be conducted along side as in the paved portion itself. 


(7) It is not simple to define all of the factors which may enter 
into the determination of whether a person is a resident or ‘non- 
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resident of Nebraska. In a general way the test is that set forth by 
the Nebraska Supreme Court in Berry v. Wilcox, 44 Neb. 82, 62 N. 
W. 249, as follows: 


“One’s resident is where he has his established home, 
the place where he is habitually present, and to which, when 
he departs, he intends to return. The fact that he may at 
a future time intend to remove will not necessarily defeat his 
residence before he actually does remove. It is not neces- 
sary that he should have the intention of always remaining, 
but there must be no intention of presently removing.” 


To that general definition may be added the necessary element 
contained in Section 37-204, R. S. Supp. 1947, that the person must 
have resided continuously in this state for a period of at least sixty 
days, and must have a genuine intention of becoming a legal resident. 
In order to determine whether the person applying does so intend, 
a showing might be required as to such elements as whether he has 
purchased real property, entered into a lease for a home, has brought 
his household goods, has entered his children in school, or any other 
elements of his conduct which tend to indicate where he intends 
to reside. Any reasonable tests in this regard would be proper. See 
Secon 32-732 R. S. 1943, for the tests applied to municipal and state 
elections. 


October 22, 1949 
COUNTY BOARD 


Power to Contract for Expert Appraisal Services in Connection 
With the Assessment of Real Estate 


SUBJECT: County Board; power to contract for expert ap- 
praisal services in connection with assessment of 
real estate. 


REQUESTED BY: Philip K. Johnson, State Tax Commissioner, State 
House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether the opinion of the Attorney General 


of October 4, 1949, which held that the statutory 
procedure set forth in Section 77-1301, R. S. 
Supp. 1947, is the exclusive mode in which a 
county board may exercise a power to contract 
for expert services in aid of assessment and 
equalization, overrules the opinion of October 15, 
1947, which held that the statutory procedure 
was not exclusive; and if so, what procedure 
should be followed by a county board which 
has contracted for such services without refer- 
ence to the statute. 


CONCLUSION: The opinion of October 15, 1947, insofar as it 
held that the statutory procedure was not ex- 
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clusive, is overruled. Where a county board 
has contracted for expert appraisal services with- 
out following the statutory procedure but has 
in all of other respects conformed to law, the 
county is bound to pay the reasonable value 
of the services renderd under, the conract. Where 
no services have been rendered, then the con- 
tract should be disaffirmed and proceedings had 
in accordance with the statute. 


ANALYSIS 


Speer vs. Kratzenstein, 143 Neb. 310, 12 N. W. 2d. 360, held that 
the power to bind the county to pay for expert reclassification and 
appraisal services in aid of equalization of assessment of real estate 
was vested specifically in the county board. “To hold otherwise 
would in effect, prevent the county from obtaining the facts necessary 
to a sound and efficient administration of a fundamental object of 
county government involving the constitutional rights of its citizens.” 
Page 316. 


The court in the body of its opinion states at page 318: 


“In addition, it is well settled that a countyboard pos- 
sesses and can exercise not only such powers as are ex- 
pressly conferred upon it by the constitution and statutes of 
the state, but it also possesses and can exercise such powers 
as arise by necessary implication, or such as are incidentally 
necessary to carry into effect those expressly granted, or such 
as are requisite to the performance of the duties which are 
imposed upon it by law. A county board must necessarily 
possess an authority commensurate with its public trust 


and duties. 20 C. J. S. 849, sec. 82; 15 C. J. 457; Cheney v. & 


County Board of Supervisors, 123 Neb. 624, 243 N. W. 881.” 


The decision of the court cannot be understood, nor interpreted, 
to be one which granted to a county a power to contract for the 
expert services in question. The court affirms the existence of the 
power in the county, a governmental subdivision which “is a creature 
of statute and has only such powers as the Legislature has conferred 
upon it.” Lindburg vs. Bennett, 117 Neb. 66, 219 N. W. 851. 


The power is one which was granted by the Legislature, although 
it required a decision of the Supreme Court to resolve the doubt 
whether the Legislature had conferred the power. Having settled 
that question, the court then held that the exercise of the power 
is by general statute, Section 23-103, R. S. 1943, conferred upon the 
county board. 


Given the existence of the power and an appropriate govern- 
ing body in which is vested the right to exercise the power, the 
only question which remains is whether the Legislature, either prior 
or subsequent to the judicial declaration, made provision as to the 
manner and under what circumstances the power should be exer- 
cised. 


Section 77-1301, R. S. Supp. 1947, does not command the exercise 
of the power. Hence, the exercise of the power is not mandatory. 
But it does not follow, because the county board is not compelled 
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to exercise the power, that it is free to exercise the power in any 
way it chooses, where the statute gives specific directions as to 
the mode in which the power may be exercised and prescribes what 
legal consequences shall attach to its exercise. 


The procedure set forth in the section is not additional and 
cumulative, as the earlier opinion held, but is the only procedure 
prescribed by the Legislature for counties which are governed by 
its terms. The fact that the statute, as it now stands, was not in 
existence when the decision was handed down by the court must 
not be left out of account. The statute, as it now stands, specifically 
provides for the mode in which, and under what circumstances, the 
power is to be exercised, and likewise specifically prescribes what 
legal consequences shall follow. 


It is to be understood that so much of the statute as reads: “The 
committe may employ such assistants for classifying and reappraising 
as it deems necessary with the approval of the county board.”, neces- 
sarily leaves in the county board the ultimate power to determine 
whether to bind the county to pay for the services of expert assistants, 
ands of course, a contract for such expert services is with the county, 
itself. 


Where a county board in the name of the county has contracted 
for such expert services but has not complied with statutory direc- 
tions it does not follow that the county is not liable for the services 
rendered. The power to bind the county to pay for such services 
existed. The contract is not ultra vires. Irregularity in the mode 
of exercising the power, where no statute expressly forbids its exer- 
cise, may void the contract but the county is still obliged as a matter 
of law to pay the reasonable value of the services rendered; pro- 
vided, however, that the contract does not run afoul of the Budget 
Act or any other statutory limitation upon the power of the board 
to contract in view of its fiscal condition. Warren vs. County of 
Stanton, 147 Neb. 32, 22 N. W. 2d. 287. 


Where no services have been rendered under such a contract, 
then the board should disaffirm and proceed in accordance with 
the statute. It may very well be that to commence proper pro- 
ceedings under the statute will result in the binding of the county 
to pay precisely a similar sum for the expert services to be rendered. 


October 22, 1949 
ASSISTANCE 


Reimbursement to State Where County Assistance Committee Has 
Made an Improper Expenditure of State Assistance Funds 


SUBJECT: Assistance—Improper Expenditures by County 
Assistance Committees—Reimbursement to State. 


REQUESTED BY: Neil O. Vandemoer, Director of Assistance. 


OPINION BY: James H. Anderson, Attorney General: 
Homer L. Kyle, Assistance Attorney General. 
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QUESTION: Where a County Assistance Committe has made 
an improper expenditure of state assistance funds 
to a person who is ineligible to receive such 
assistance, may the State reimburse itself by 
withholding the amount of such payments from 
subsequent allotments of assistance funds to the 
county? 


CONCLUSION: The Board of Control may, by regulation, pro- 
vide for deduction from subsequent assistance 
allotments to a county for payments made to per- 
sons ineligible to receive them. 


ANALYSIS 


The State Assistance Fund is created by Section 68-301, R. S. 
Supp. 1947. Section 68-302, R. S. 1943, provides that the State As- 
sistance Fund shall be administered and disbursed by the Board of 
Control. 


Section 68-309 R. S. 1943, provides that the Board of Control 
shall be the sole agency of the State of Nebraska to supervise the 
administration of relief, blind assistance, old age assistance, aid to 
dependent children, crippled children and child welfare activities in 
the State of Nebraska. 


Section 68-315 R. S. 1943, provides for the allocation of the as- 
sistance fund allotted for old age assistance, blind assistance and aid 
to dependent children to the several counties in the proportion that 
their respective needs bears to the total need of the state. 


Section 68-319 R. S. 1943, provides that the Board of Control, 
through the Director of Assistance, shall supervise the administration 
by the County Assistance Committee of all activities relating to the 
administration of the State Assistance Fund. 


Section 68-324, R. S. 1943, authorizes the Board of Control to 
make lawful rules and regulations not inconsistent with the Nebraska 
Assistance Act (Sections 68-301 to 68-325, R. S. 1943, and amend- 
ments). 


We find no law which, in our opinion, forbids the Board of 
Control from making deductions from funds allotted to a county for 
payments improperly made by such county, and are of the opinion 
that the Board of Control may, by regulation, provide for the making 
of such deductions in view of the broad administrative powers vested 
in the Board by law. 


October 24, 1949 
ADOPTION 


Procedure Necessary to Place an Illegitimate Child in an 
Adoption Home in Another State 


SUBJECT: Adoption of infants—Illegitimate child. 
REQUESTED BY: Board of Control, State House, Lincoln, Nebraska. 
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OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTION: An unmarried girl who expects to become a 


mother made arrangements to give the child 
to a state institution for adoption but later 
changed her mind and now wants to give it 
to a family in Iowa. She lives in Nebraska. 
What procedure is necessary to place the child 
in the Iowa home? Does she need the approval 
of the county court of her home county? 


CONCLUSION: The unwed mother is not required to obtain 
the approval of any Nebraska court or other 
governmental agency before placing her child 
with a family in Iowa for adoption. The laws 
of Iowa govern. Our law makes no provision for 
committing an unborn child to an_ institution. 


ANALYSIS 


You call attention to Section 71-711, R. S. 1943, as amended by 
Chapter 204, Laws of 1949, which is as follows: 


“No person shall give any child under sixteen years 
of age into the permanent care and control of another person, 
and no person shall receive such child with a view to adop- 
tion or to permanent care without the approval of the proper 
court for adoption. The provisions of this section shall not 
apply to any state institution or to any society or association 
incorporated under the laws of the State of Nebraska for 
the care of children and for placing children in homes.” 


Section 43-102, R. S. 1943, provides that the petition for adoption 
of a child shall be filed “in the county court of the county in which 
the person or persons desiring to adopt such child reside”, etc. 


As the persons desiring to adopt this child reside in Iowa, no 
court in Nebraska would have jurisdiction of the adoption and the 
“proper court for adoption” would be the Iowa court having juris- 
diction in accordance with the laws of that state. 


The mother of a child born out of wedlock is the natural guardian 
of such child and we know of no law which makes such child a 
ward of the court or of any governmental agency unless and until 
the mother abandons such child or seeks to relinquish her guardian- 
ship by adoption or other legal proceedings. This unwed mother 
nus a legal right to take the child outside the State of Nebraska, ana 
when she gives the child to a couple in Iowa for adoption the laws 
of Iowa govern the proceedings and the State of Nebraska and its 
courts cease to have jurisdiction over the matter. 


If some court proceeding has already been commenced, an ap- 
propriate order dismissing the proceeding should be entered. The 
jaw makes no provision for the commitment of an unborn child to 
an institution. 
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October 25, 1949 
NOXIOUS WEED SEED 


Tolerance Permitted of Primary Noxious Weed Seed in 
Agricultural or Vegetable Seeds 


SUBJECT: Agricultural seeds—Tolerance of primary noxious 
weed seeds. 


REQUESTED BY: Robert G. Colborn, State Seed Analyst, Depart- 
ment of Agriculture, State Capitol, Lincoln, Ne- 


braska. 
OPINION BY: James H. Anderson, Attorney General; 
Homer L. Kyle, Assistant Attorney General. 
QUESTION: Does the law permit any tolerance of primary 
noxious weed seed in agricultural or vegetable 
seeds? 
CONCLUSION: The law permits no tolerance in the case of pri- 


mary noxious weed seed. If tests made in ac- 
cordance with the statute and the rules of the 
Department of Agriculture and Inspection disclose 
the presence of a single seed of a primary 
noxious weed, the lot should be condemned. 


ANALYSIS 


Section 81-2,136.01 R. S. Supp. 1947, defines ‘primary noxious 
weed seed” as “the seed of perennial weeds such as not only repro- 
duce by seed but also spread by underground roots or stems and 
which, when established, are highly destructive and difficult to con- 
trol by ordinary good cultural practice, and include the following: 
Bindweed (convolvulus arvensis), Canada thistle (cirsium arvense), 
leafy spurge (euphorbia esula), hoary cress (lepidium draba), and 
Russian knapweed (centaurea picris).” 


Section 81-2,138.01 R. S. Supp. 1947, as amended by chapter 287, 
Session Laws, 1949, provides: 


“No person shall sell, offer for sale, or expose for sale 
any agricultural, or vegetable seed within this state: * * * 
(5) Containing primary noxious weed seed.” 


Section 81-2,144 R. S. 1948, prescribes the method of testing 
seed, and contains the following provisions: 


“The sample shall be thoroughly mixed and two or 
more official samples taken therefrom. Each official sample 
shall be securely sealed, and one shall be furnished to the 
vendor or party interested in person, if present, and if not 
present, it shall be forwarded promptly to the shipper or 
owner, and the other retained by the department or its 
agents for analysis. In case a sample, drawn as provided 
herein, upon test or analysis is found to fall below the state- 
ment on the tag or label attached to the lot from which the 
sample was secured, or to violate any of the provisions of 
sections 81-2,135 to 81-2,148, the vendor or consignee of the 
lot of seed shall be notified, * * *.” 
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Section 81-2,143 R. S. 1943, gives to the Department of Agriculture 
and Inspection power to adopt reasonable rules and regulations to 
secure the efficient enforcement of these laws. 


It will be noted that the law makes no provision for the allow- 
ance of any tolerance whatever in the case of primary noxious weed 
seeds. It is our opinion, therefore, that if a test of samples of agricul- 
tural or vegetable seeds which are offered or exposed for sale as 
such, said tests being made in conformity with the statute and with 
the regulations of the Department of Agriculture and Inspection, dis- 
closes the presence of even a single seed of a primary noxious weed, 
that the lot of seed from which the sample was secured should be 
condemned as constituting a violation of the law. 


October 25, 1949 
INHERITANCE TAX 


Personal Property Located in More Than One County. Determination 
of a County Bearing the Expense of Appraisal 


SUBJECT: Inheritance tax: Personal property located in 
more than one county. Inheritance tax: Which 
county stands the expense of appraisement when 
property is located in more than one county. 


REQUESTED BY: Wm. C. Smith, Jr., County Attorney, Ainsworth, 


Nebraska. 
OPINION BY: James H. Anderson, Attorney General; 

Walter E. Nolte, Assistant Attorney General. 
QUESTION: Your questions arise from the following set of 


facts: “A was domiciled and a resident of B 
county. He owned land in B county, C county 
and D county, which are adjoining counties, al- 
though the land did not join. He had cattle and 
personal property in B county, C county and D 
county.” You ask: 

1. “Does county B receive the tax payable on 
all of the personal property located in counties, 
B, C and D? 

2. “Does county B stand the expense of ap- 
praisal alone or is a proportionate contribution 
made by counties C and D? 


CONCLUSION: 1. The county in which the estate is being pro- 
bated receives the inheritance tax payment on 
all of the personal property of the decedent ex- 
cept as was situated and subject to taxation in 
another county at the time of the death of the 
owner. 


2. The county treasurer of the county in which 
the probate proceedings are had pays the entire 
appraisal expense from any funds in his hands 
by reason of inheritance tax. No contribution is 
had from other counties. 
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ANALYSIS 


1. Your question is whether a different rule for inheritance 
taxation of personal property is followed than that for the assessment 
of personal property. In your request you mention our opinion of 
June 29, 1945, which is referred to at page 414, Report of Attorney 
General 1945-1946, and we refer you to our opinion of July 14, 1949, 
a copy of which is enclosed herewith relating to the assessment of 
personal property, particularly livestock. You also refer to Section 
77-2014 R. S. 1943, which reads as follows: 


“Every sum of money retained by any executor, admin- 
istrator or trustee, or paid into his hands for any tax on 
any property, shall be paid by him within thirty days there- 
after to the treasurer of the proper county, and the treasurer 
shall give, and every executor, administrator or trustee shall 
take a receipt from him of said payments. The words “proper 
county” shall be taken to mean the county in which the 
property was situated and subject to taxation at the time 
of the death of the owner.” 


We feel that this section clearly indicates that a county may 
receive the inheritance tax upon personal property of a decedent 
who is not a resident thereof if the personal property of the decedent 
was 1. Situated in that county and 2. Subject to taxation in such county 
at the time of the death of the owner. Unless the cattle in question 
could meet both of these tests it is our opinion that inheritance tax 
on them would be payable to the county of the decedent’s residence 
the same as all other personal property. If the cattle were in C 
county at the time of the decedent’s death and if they also were sub- 
ject to taxation in C county, then C county would receive such in- 
heritance tax as is based upon the value of such cattle. 


2. In the situation in which your question presents itself, three 
counties share in the proceeds of the inheritance tax. We have care- 
fully examined the legislative history of our inheritance tax statute 
and we do not find anything which indicates specifically or even 
infers that the appraisers fees or the expense of arriving at the 
inheritance tax amount shall be contributed on a pro-rata basis 
among the counties benefiting. Section 77-2027 reads as follows: 


“The county court in the county in which the real prop- 
erty is situated of a decedent who was not a resident of the 
state, or in the county of which the deceased was a resident 
at the time of his death, shall have jurisdiction to hear 
and determine all questions in relation to all taxes arising 
under sections 77-2001 to 77-2037. The county court first 
acquiring jurisdiction hereunder shall retain the same to 
the exclusion of every other.” 


That section vests the entire jurisdiction to hear and determine 
all questions in the county court of decedent’s residence and we 
believe it implies that the expense of hearing and deciding these 
questions shall be borne by that county. Further evidence of this 
is found in the directions contained in Section 77-2024 which reads 
as follows: 


“The appraisers shall be paid by the county treasurer 
out of any funds he may have in his hands on account of 
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such tax, on the certificate of the county judge, a reasonable 
fee to be fixed by the county judge, together with legal 
mileage. Witnesses shall be allowed the sum of two dollars 
per day for every day’s attendance before the appraisers or 
county court, together with legal mileage. The officer serving 
process under sections 77-2001 to 77-2037 shall receive the 
same fees and mileage as is now provided by law for similar 
services. All costs made or incurred under sections 77-2019 
to 77-2025 shall be paid by the county treasurer out of any 
funds he may have in his hands on account of such tax, 
on certificate of the county judge.” 


In the next section (77-2025 R. S. 1943), legislative attention is 
given to the possibility, always present, that the estate may not be 
productive of inheritance tax at all and yet it is clear that some 
costs might be incurred in connection with it. These would be upon 
the county in which the estate is probated without any question 
and we call your attention to an opinion of this office dated October 
15, 1947, found at page 315, Report of Attorney General 1947-1948, 
in which it was ruled that the county treasurer may pay from 
inheritance tax funds in his hands the appraisal fees in other estates 
than those from which the funds were obtained. 


It is our opinion that the burden of appraisal cost is one which 
falls upon the county of the decedent’s residence notwithstanding that 
some of the tax may be paid to other counties. 


October 26, 1949 
MERIT SYSTEM 


Exemption of a Private Secretary to the Superintendent of the State 
Institution as Being the Private Secretary to the Head of an Agency 


SUBJECT: Merit System—Private Secretaries of Heads of 
Institutions. 


REQUESTED BY: Arthur W. Pendray, Director, Merit System, Cap- 
itol Building, Lincoln, Nebraska. 


OPINION BY. James H. Anderson, Attorney General, Homer L. 
Kyle, Assistant Attorney General. 
QUESTION: Is the superintendent of a state institution under 


the Board of Control the “head of an agency”, 
who may have a private secretary exempt from 
the provisions of the Merit System Act? 


CONCLUSION: The superintendent of a state institution under 
the Board of Control is not the “head of an 
agency” within the meaning of the Merit System 
Act, and the private secretary of such super- 
antende nt is not exempt from the provisions of 
the Act. 


ANALYSIS 


You call attention to the last sentence of Section 81-894, R. S. 
Supp. 1947, or the Nebraska Merit System Act, which reads: “A 
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private secretary for each head or heads of an agency may be exempt 
from the provisions of this act.” You inquire if a superintendent 
of an institution under the Board of Control may have a private 
secretary exempt from the regulations of the Merit System. 


The answer to your inquiry depends, of course, on Whether 
the superintendent of such_institution is the head of an “agency” 
as the term is used in the Merit System Act. 


Section 81-893, R. S. Supp. 1947, of the Merit System Act, pro- 
vides in part: 


“The departments, boards and commissions, hereinafter 
known as agencies, included under the provisions of this act 
are: * * * (11) Board of Control,” etc. (emphasis ours). 


Throughout the act the departments, boards and commissions 
enumerated in Section 81-893 are referred to as “agencies”, and it 
seems to us to be clear that the term as used in Section 81-894, 
refers exclusively to those governmental agencies enumerated in 
Section 81-893. 


It is our opinion, therefore, that the superintendents of the 
several state institutions under the Board of Control are not heads 
of agencies within the provisions of the Merit System Act, and the 
private secretaries of such superintendents are not exempt from 
the regulations of the Merit System. 


October 26, 1949 
TAXATION 


Person to Whom Distress Warrant Directed When Personal Property 
is Sold Before the Taxes Become a Lien 


SUBJECT: Taxation: Distress Warrants—to whom directed 
when personal property sold before taxes be- 
come a lien. 


REQUESTED BY: George D. McArthur, County Attorney, Hastings 
Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 


QUESTION: When personal business property is assessed un- 
der the trade name and is sold after the assess- 
ment is made but before the taxes are due or 
become a lien, should the distress warrant be 
directed to the former owner or the new pur- 
chaser? 


CONCLUSION: Taxes assessed against the personal property of 
an individual are a personal liability of the 
owner of the property at the time the tax is 
assessed. They do not become a lien upon the 
property until the date provided by statute and 
if they are sold prior to the time that the lien 
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attaches the taxes are owed by the former 
owner rather than by the new purchaser. 


ANALYSIS 


The general rule respecting taxation of personal property is 
stated at 51 Am. Jur. 449, Sec. 431, as follows: 


“Ordinarily there is no liability incurred by the purchaser 
of personal property to pay a tax assessed against the former 
owner; and if, at the time of sale, no lien for it exists against 
the property purchased, it is not subject to seizure in the 
hands of the buyer.” 


In an opinion dated November 15, 1945, appearing in the Report 
of the Attorney General of Nebraska 1945-1946, there is an analysis 
of this general rule as it relates to Nebraska procedures and it is 
the conclusion of that opinion and our conclusion now that the Ne- 
braska rule is the same as that stated above. The taxes upon the 
property which you mention should have been assessed against the 
person who was the owner thereof on the assessment date and 
unless the business had a corporate or other entity separate from 
the owner’s personal operation it is he who owes the taxes thereon. 
Unless the lien had attached prior to the date of sale the new 
purchaser is not obliged to pay the taxes thereon nor can the property 
be seized from his hands for sale thereof. 


Union Stock Yards National Bank of South Omaha v. Board of 
County Commissioners of Thurston County, 65 Neb. 408, 92 N. W. 1022, 
holds that for purposes of tax assessment the owner of personai 
property is the person having legal title thereto. It is our opinion 
that the fact that the business was operated under a trade name or 
style in no way alters the fact that it should have been assessed in 
the name of the owner. 


October 26, 1949 
INSURANCE 


Treatment of Alien Insurance Companies as Foreign Companies in 
the Administration of L. B. 283, 6lst Session 


SUBJECT: - Insurance—Interpretation of L. B. 283, 61st Ses- 
sion of Legislature (Chap. 156, S. L. 1949). 


REQUESTED BY: Bernard R. Stone, Director of Insurance. 


OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: Are alien insurance companies, as defined in 
Section 44-103, R. S. 1943, to be treated as foreign 
companies in the administration of L. B. 283, 
61st Session? 


CONCLUSION: Alien ‘insurance companies should be included 
under the term “foreign companies” as the term 
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is used in L. B. 283, and must comply with the 
requirements of that law. 


ANALYSIS 


This opinion supplements the opinion to you of September 23, 
1949, relating to L. B. 283, 61st Legislature Session (Chap. 156, S. L. 
1949). Your question did not include, and our opinion did not cover, 
the status of alien insurance companies, which are defined by Sec- 
tion 44-103, R. S. 1943, as “those companies incorporated or formed 
under the laws of any country other than the United States.” 


Section 44-1465, R. S. Supp. 1947, as originally enacted in 1947, 
applied to all insurance companies, whether domestic, foreign or 
alien. As amended by L. B. 283, enacted by the 1949 Session of 
the Legislature, Section 44-1465, applies only to “foreign” insurance 
companies. Section 2 of L. B. 283 provides that any “domestic” 
company may comply with the provisions of Section 44-1465 as 
amended. The act makes no mention of “alien” companies. 


The obvious purpose of L. B. 283 was to relieve domestic com- 
panies from the necessity of complying with the requirements of 
Section 44-1465. This is expressly stated in the title of the act. 
There is no evidence, whatever, either in the title of the act or in 
the act itself that the Legislature intended to relieve alien companies 
as well as domestic companies from the requirements of this law. 
It is true that the Legislature, in our opinion, chose rather inept 
language to express its meaning, but we believe its intention is suf- 
ficiently clear. 


The definition of an “alien” company in Section 44-103, R. S. 
1943, is included under the paragraph defining “foreign” companies, 
which would seem to indicate that the Legislature intended the term 
“alien company” to be subclassification under “foreign” companies. 
The statute defining domestic, foreign and alien companies, contains 
the proviso that they shall be thus defined “unless the context other- 
wise requires”, etc. In the present case, we believe that the context 
requires that the term “foreign companies” as used in L. B. 283, 
shall include alien companies. 


As already noted, alien companies were within the purview of 
the law as originally enacted. While there are reasonable grounds, 
as pointed out in our opinion of September 23, 1949, for making a 
distinction between domestic and foreign companies, as is done in 
L. B. 283, the same grounds do not appear to exist as between foreign 
and alien companies. To attempt to draw such distinction would, 
in our opinion, create a valid objection to the act on the ground 
that it unreasonably and arbitrarily discriminated between foreign 
and alien companies. The act should be construed, if possible, so 
as to avoid objections as to its constitutionality. We believe, there- 
fore, that alien as well as foreign companies must submit to the 
requirements of L. B. 283. 
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October 27, 1949 
POLICE MAGISTRATE 
Power to Commit Juvenile Offenders for Non-Payment of Fine 


SUBJECT: Police Magistrates: Power to commit juvenile of- 
fenders upon non-payment of fine. 


REQUESTED BY: James R. Kelly, County Attorney, Broken Bow, 


Nebraska. 

OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 

QUESTION: In a county of less than 50,000, does the police 


magistrate have the power to commit a juvenile 
offender to jail for failure to pay a fine? 


CONCLUSION: The police magistrate, in a proper case, has the 
power to impose fines upon juvenile offenders 
and to order the offender committed to jail 
until the fine is paid, except persons under the 
age of fourteen years. If the child is more than 
fourteen years, but less than sixteen years, he 
may not be confined in an institution in the 
same buildings where adult convicts are confined, 
nor brought into any yard or building where 
adult convicts may be present. 


ANALYSIS 


In a county of less than 50,000 population, jurisdiction of juvenile 
matters under Sections 43-201 to 43-221, R. S. 1943, is vested in the 
county judge of such county concurrently with the district judge. 
See Henderson v. Gettman, 135 Neb. 613, 283 N. W. 372. Section 
43-211, R. S. 1943, requiring magistrates to transfer complaints against 
juveniles to juvenile court, is applicable only to counties of more 
than 50,000 population. The case, State v. McCoy, 145 Neb. 750, 18 
N. W. 2d 101, holds that the judge of a juvenile court has but con- 
current jurisdiction with other criminal courts. It is our opinion 
that a police magistrate is a criminal court in those matters over which 
he has proper jurisdiction. Section 18-201, R. S. 1943, enumerates 
the powers of the police magistrate as follows: 


“The district of a police magistrate in cities and villages 
shall be coextensive with the corporate limits of such city 
or village in which he is elected and three miles beyond 
such limits. He shall have exclusive jurisdiction over, and 
it shall be his duty to hear and determine, all offenses 
against the ordinances of said city or village arising within 
its corporate limits, or within three miles thereof. He shall 
have jurisdiction of misdemeanors under the laws of the 
state when the fine which may be imposed does not exceed 
one hundred dollars or the imprisonment three months, and 
he shall also have jurisdiction for the examination of of- 
fenders against the laws of the state.” 
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We feel that the purpose of the Juvenile Court Act as set forth 
in Section 43-218, R. S. 1943, should be carefully considered by all 
prosecuting officers in determining whether a criminal prosecution 
should be made before the juvenile court, the district court, or the 
police magistrate. That section reads as follows: 


“This act shall be liberally construed to the end that 
its purpose may be carried out, namely, that the care, custody 
and discipline of a dependent, neglected or delinquent child 
shall approximate, as nearly as may be, that which should 
be given by its parents, and in all cases where it can be 
properly done, the child shall be placed in an approved 
family home and become a member of the family by legal 
adoption or otherwise.” 


However, if at the conclusion of a trial in a magistrate court, 
the child accused of a crime is convicted thereof, Section 43-212, R. 
S. 1943, must be considered by the court in determining the punish- 
ment thereof. Section 29-2206, R. R. S. 1943, reads as follows: 


“In all cases wherein courts or magistrates have now 
or may hereafter have the power to punish offenses, either 
in whole or in part, by requiring the offender to pay a fine 
or costs, or both, such courts or magistrates may make it a 
part of the sentence that the party should stand committed 
and be imprisoned in the jail of the proper county until 
the same is paid or secured to be paid, or the defendant is 
otherwise discharged according to law.”, 


and Section 18-206, R. S. 1943, as follows: 


“Tf the defendant is found guilty, the police magistrate 
shall declare the punishment which, in cases arising under 
the ordinances of the city or village, shall be by fine or 
imprisonment, or both, and shall render judgment according 
to law. It shall be a part of the judgment that the defend- 
ant stand committed until the judgment be complied with, 
and all fines and costs are paid. It shall be lawful to further 
provide as part of the judgment, that until such judgment 
is complied with and such fines and costs are paid, that the 
defendant be required to work out said fines and costs upon 
the public streets, or at any other place that may be pro- 
vided, at the rate of two dollars per day for each day the 
defendant shall actually work.” 


Those sections indicate that the sentence of our courts imposing 
a fine may also contain the commitment to jail unless the fine is 
paid. We, therefore, feel that a commitment to jail, conditional upon 
failure to pay a fine, would be forbidden for children under fourteen 
years of age, and that for children more than fourteen, but less than 
sixteen years of age, the court and all of the officers charged with 
carrying out the sentence of the court must be governed by the 
provisions respecting segregation of the children from adult convicts 
contained in Section 43-212, R. S. 1943. 


The analysis by Judge Paine in the McCoy case (supra) of the 
legislative history of the Juvenile Court Act is complete and thorough. 
Its holding is that the juvenile court exists for the purpose of ad- 
ministering justice in juvenile matters, but that it is not the exclusive 
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forum therefor, and that at the option of the prosecuting official a 
juvenile offender may be prosecuted by complaint or information the 
same as an adult defendant. The discretion vested in prosecuting 
officials and recognized in this opinion is one which should be exer- 
cised judiciously and carefully by them to the end that the so-called 
criminal record (which arises when a child is prosecuted by a com- 
plaint in a criminal court, rather than by petition in the juvenile 
court) should be deferred so as not to impede his progress if he 
mends his ways after youthful indiscretions. See Laurie v. State, 
108 Neb. 239, 188 N. W. 110, in which it is held that commitment to 
a state institution for delinquency is not a conviction for a crime. 
So far as the police magistrate in counties less than 50,000 is con- 
cerned, if the action is properly before him, the authority for sentenc- 
ing a defendant found guilty is the same for children as for adults, 
with the exceptions noted in Section 43-212, R. S. 1943. 


October 27, 1949 
TAXATION 
Issuance to County Treasurer Tax Deed 


SUBJECT: Revenue and Taxation; Issuance to County of 
Treasurer’s Tax Deed. 


REQUESTED BY: Elmer F. Witte, County Attorney, Pawnee City, 


Nebraska. 
OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether a County may obtain a treasurer’s tax 


deed pursuant to the provisions of Section 77- 
1831, R. S. 1943, after having held for the two 
year period provided in Section 77-1837, R. S. 
1943, a tax sale certificate issued to the County 
pursuant to Section 77-1809, R. S. 1943. 


CONCLUSION: A County cannot so obtain a treasurer’s tax deed. 
ANALYSIS 


Where a County Board purchases for the use and benefit and 
in the name of the County, any real estate at a treasurer’s tax sale, 
it purchases as a trustee for the state and other governmental sub- 
divisions. City of McCook v. Johnson, 135 Neb. 270, 281 N. W. 69. 


section 77-1811, R. S. 1943, provides that the County, so pur- 
chasing, need not pay nothing until it realizes money by assignment 
of the certificate or by redemption or foreclosure proceedings. 


A trustee cannot convert the trust res to his own use; and a County 
is subject to the same prohibition. Therefore, if there be no re- 
demption, then the County must assign the certificate or foreclose. 
If the County desires to acquire title to the real estate, it should 
bid in the property at foreclosure sale and pay in the amount of its 
bid. 
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October 31, 1949 


TAXATION 
Omission of Special Assessments of Tax Foreclosure; Disposition 
of Surplus Used to Retire Special Assessment Lien 


SUBJECT: Taxation—omitted special assessment in tax fore- 
closure. Disposition of surplus. 


REQUESTED BY: Lloyd H. Jordan, County Attorney, Gordon, Ne- 


braska. 
OPINION BY: James H. Anderson, Attorney General, 

C. S. Beck, Deputy Attorney General. 
QUESTION: (a) Where certain special assessments were not 


included in the foreclosure of general taxes, 
are such special assessments a lien on the 
property after issuance of a sheriff's deed 
to a purchaser? 


(b) If said special assessments are still a lien, 
would the Clerk of the District Court be 
authorized to use any surplus left in his 
hands from the sheriff's sale to retire such 


lien? 

CONCLUSION: (a) No. The purchaser at the sheriff’s sale re- 
ceives title free and clear of pre-existing 
liens. 


(b) No. The surplus may be disbursed only on 
order of the district court. 


ANALYSIS 


You state that your county foreclosed a tax sale certificate listing 
the real estate taxes for certain years and District 4 special improve- 
ment tax installments but through inadvertence District 3 special as- 
sessments.1 to 9 inclusive were not included. A decree of fore- 
closure was had in said action and pursuant to an order of sale the 
sheriff sold the property to satisfy the decree, the sale to an in- 
dividual was confirmed and a deed issued to the buyer. It now 
appears that the District 3 special assessments were subsequently 
certified and appear as a lien on the abstract of title of the purchaser. 


We think the answer to your inquiry is to be found in the de- 
cision of the Supreme Court in Polenz v. City of Ravenna, 145 Neb. 
845, 18 N. W. 2d. 510, which was an action by the plaintiff to have 
certain special paving assessments declared not to be a lien and to 
enjoin the defendant and its officers from enforcing its alleged lien 
of special paving assessments against two city lots which plaintiff 
had purchased at sheriff’s sale in a tax foreclosure action against 
said lots but in which action the paving assessments in question had 
not been included. The court carefully considered the statutes in- 
volved which were: 


Sec. 77-203, R. S. 1943: 


“All general real property taxes levied for the state, or 
for any county, city, village or other political subdivision 
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therein, shall be due and payable on January 1 next follow- 
ing the date of levy thereof, and commencing on that date 
shall be a first lien on the real estate taxed until paid.” 


Sec. 77-208, R. S. 1943: 


“The first lien upon real estate under section 77-203 shall 
take priority over all other encumbrances and liens thereon.” 


Sec. 77-209, R. S. 1943: 


“All special assessments, regularly assessed and levied 
as provided by law, shall be a lien on the real estate on 
which assessed, and shall take priority over all other en- 
cumbrances and liens thereon except the first lien of general 
taxes under section 77-203.” 


and Sec. 77-1914, R. S. 19438, which provides in part: 


“* * * The delivery of the sheriff’s deed shall pass title 
to the purchaser, free and clear of all liens of every nature 
whatsoever and the interest or interests of all persons over 
whom the court had jurisdiction.” 


and in the opinion has this to say: 


“In the very nature of things a sale under a foreclosure 
of a first lien cannot be made subject to any other lien, for 
to do so would be to make the junior lien a senior lien. It 
would destroy the very purpose of the legislative provisions 
making general taxes a first lien. They are made a first lien 
in order that the funds which support the general functions 
of government may be secured. The lien for general taxes 
can only be realized by the sale of the property. If the 
special assessments remain a lien against the land, after sale 
to satisfy the paramount lien, then it is obvious that the 
sale value of the property is reduced by the amount of the 
junior lien. Such a result was not intended. If the special 
assessments remain a lien after title passes under the fore- 
closure proceedings, the result would be that the junior lien 
could then come forward and destroy the title based on the 
superior lien. Such a result would nullify the very purpose 
of the tax foreclosure laws.” 


“We think it clear from the provisions of the statutes 
that general taxes are a first lien, special assessments are 
a lien inferior thereto; that where property is sold at a tax 
foreclosure to satisfy the lien of general taxes, it cannot be 
sold subject to the lien of special assessments; and that, when 
title passes to a purchaser by such a sale, it is free and 
clear of all such liens.” 


Thus the law is made clear, the special assessments of District 3 be- 
came a lien when assessed and levied but having not been included 
in the foreclosure of the lien of the general taxes the lien of the 
special assessments is extinguished and the purchased at the sheriff's 
sale takes the property free and clear of the lien heretofore existing 
thereon. 


The Polenz case was reviewed and adhered to by the court in 
Dent v. City of North Platte, 148 Neb. 718, 28 N. W. 2d. 562. 
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As to your second inquiry, Sec. 77-1916 R. S. 1943 provides in 
substance that if a surplus remains after satisfying costs and taxes, 
it will be disposed of in the same manner as in the foreclosure of 
a mortgage. Sec. 25-2146 R. S. 1943, provides that the surplus shall 
be brought into court for the use of the person entitled thereto, sub- 
ject to the order of the court. The case of Mauzy v. Elliott, 146 
Neb. 865, 22 N. W. 2d. 142 holds that such surplus and its distribution 
is within the jurisdiction of the district court. 


It is clear that the clerk of the district court would have no 
right or authority to pay out any of such surplus except as authorized 
and directed by order of the district court. 


November 1, 1949 
INHERITANCE TAX 


Independent Determination of Validity of Inheritance Tax Claims 
Against an Estate by the County Treasurer; After Taxes Paid to 
United States Government as Constituting Claim Which May 
Entitle the Executor of the Estate to a Refund 


SUBJECT: Inheritance tax: Propriety of refund by county 
treasurer; federal estate taxes as reducing the 
value of the estate for state inheritance tax pur- 
poses. 


REQUESTED BY: Mr. E. D. Beech, County Attorney, Pierce County, 
Pierce, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 

QUESTIONS: Your questions arise upon the following factual 
situation: 


An estate was probated, appraised for inheri- 
tance tax, and the inheritance tax was assessed 
by the county judge who issued a certified copy 
of his order to the county treasurer. No appeal 
was taken from the order fixing the amount of in- 
heritance tax and the amount found to be due by 
the county judge was paid to the county treas- 
urer. The accountants for the executor have filed 
a demand upon the county treasurer for refund 
stating that approximately $1,000 in claims and 
$10,000 later paid as the federal estate tax pay- 
ment were not considered by the county judge in 
the determination of the inheritance tax. 

You ask: 


(1) May the county treasurer under Section 77- 
2018, R. S. 1943, make an independent determina- 
tion of the validity of these as claims reducing the 
amount and make refund thereof and, 
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(2) Is the amount payable to the United States 
Government by virtue of estate taxes a claim or 
deduction which may entitle the executor to a 
refund. 


CONCLUSION: (1) The county treasurer may make refunds on 
inheritance taxes paid only when there has been 
a payment of an amount other than that certified 
by the final order of,the county court or when 
an appeal has changed the amount determined 
to be properly payable by the county court. The 
proceedings to determine whether or not an over- 
payment has been had should be instituted in the 
estate matter before the county judge of the 
proper county. The county treasurer, except for 
obvious clerical or mathematical miscalculations 
in making a payment, should not refund to any 
taxpayer money received by him except upon a 
proper certificate from the county judge. 


(2) Taxes paid or payable to the United States 
Government by reason of estate tax law insofar 
as they are known or can be ascertained reduce 
the appraised value of estates passing to individ- 
uals by inheritance in this state and, therefore, 
constitute a proper reduction under the Nebraska 
Inheritance Tax law in arriving at the amount of 
the inheritance tax. 


ANALYSIS. 
(1) Section 77-2018, R. S. 1943, reads as follows: 


“When any amount of inheritance tax shall have been 
paid erroneously to the county treasurer, it shall be lawful 
for him, on satisfactory proof rendered to him of the errone- 
ous payment, to refund and pay to the executor, administra- 
tor or trustee, person or persons who have paid any such tax 
in error the amount of such tax so paid. All applications for 
the repayment of the tax shall be made within two years of 
the date of payment.” 


The Nebraska court has held (In re Estate of Woolsey, 113 Neb. 218, 
202 N. W. 630) that the above section controls entirely the procedure 
by which inheritance tax payments erroneously made are recovered 
and that the general procedures for obtaining refund of taxes do not 
apply to inheritance tax payments. We feel that this section relates 
only to (1) mathematical errors or clerical mistakes or (2) to taxes 
which may have been paid by virtue of a law or rate later held to be 
unconstitutional or (3) paid by virtue of an order and certificate of the 
proper county judge which is later appealed from when evidence of 
such appeal has been filed with the county treasurer accompanied by 
a new certificate from the county judge as to the proper amount, the 
county treasurer may then refund the overpayment. It has been held 
that payment of the tax under protest while appealing from the order 
assessing the tax constitutes an application for repayment within the 
meaning of the above section. See In re Estate of Fort, 117 Neb. 854, 
223 N. W. 633. 
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We do not feel that the above section provides that the county 
treasurer shall be established as a tribunal for the hearing of disputed 
claims as to whether the county judge was correct in reaching the 
amount of tax contained in the inheritance tax decree and in his cer- 
tificate. Section 77-2027, R. S. 1943, gives the county court jurisdic- 
tion to hear and determine all questions in relation to inheritance tax 
and we deem the question of overpayment to be one of such questions 
unless the overpayment is merely one brought about by a mathemati- 
eal or clerical error such as the payment of taxes by a check in a 
greater sum then that contained in the certificate. If a payment is 
made pursuant to a final order of the county court that is not, in our 
opinion, an erroneous payment. It is our opinion, therefore, that in 
the factual situation which your request discloses an application, peti- 
tion or proceedings in the county court in the estate matter pending 
for a redetermination of the inheritance tax due must be brought; that 
notice must be given to the county attorneys of all counties which 
have an interest in such tax and that the petitioners must establish 
their right to a lower assessment than that made in the same manner 
as in setting aside any other valid order of such court. It should be 
borne in mind that at the time the property was appraised and tax 
assessed and paid an appeal to the county court would have lain and 
that if the county court so chooses it may regard the matter as finally 
disposed of upon that order. (See In re Estate of Piel, 141 Neb. 783, 
4 N. W. (2d) 875, in which the Supreme Court dismissed an appeal 
upon an inheritance tax matter because the appellant had not prop- 
erly appealed from the order of the county judge assessing inheritance 
tax to the county court rather than to the district court.) 


(2) Your next question is whether the payment to the federal 
government of estate taxes constitutes a reduction of the value of the 
decedent’s estate for the purposes of Nebraska Inheritance Tax. The 
Nebraska Supreme Court seems never to have passed upon this ques- 
tion directly. 


We have carefully examined numerous decisions, texts and anno- 
tations relating to this question. It may be said that there is a great 
discrepancy and a wide variation between the holdings of the various 
courts. Much of this variation can be accounted for on the basis of 
different statutory provisions in the state inheritance tax laws. Some 
states have made specific provision for this reduction, some have made 
specific provision that it shall not be made a reduction and some, as 
Nebraska, have not mentioned it at all. An important and reputable 
text analyses the various conflicts and notes by making the following 
statement: 


“The rule in a majority of the states is that the Federal 
estate tax should be deducted before assessing a tax under a 
state inheritance tax law. Some courts so hold upon the 
ground that the Federal tax is an amount expended in ad- 
ministering the estate or in paying a proper charge against 
it, and as a payment which lessens the value of the beneficial 
interest passing to the residuary legatee. Again, it is held 
that the deduction should be made for the reason that the 
Federal tax is a tax upon the right to transmit the estate 
whereas the state tax is based upon the value of the property 
received.” 28 Am. Jur. p. 124, Sec. 250. 
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Whether the authority cited following that note bears out the broad 
conclusion is subject to some doubt but the notes therein mentioned 
deal with the problem upon the basis, as pointed out above, of many 
variable statutory provisions. Another important law text simply deals 
with the matter in the following words: 


“Whether a federal estate tax may be deducted, or whether 
it may not be deducted in computing the amount of the es- 
tate which is subject to a state inheritance tax depends upon 
the terms of the particular state statute involved.” 61 C. J. 
1706. 


The State of Wisconsin in the case entitled In re Kootz Will, 280 
N. W. 672, 228 Wis. 308, last ruled on a statute similar to the Nebraska 
Inheritance Tax law that a deduction of federal estate taxes paid at 
the time the inheritance tax appraisement was made should be dis- 
allowed and other respectable authority has adopted this view. Notes 
upon the matter appear at 115 A. L. R. 634, 16 A. L. R. 702, 7 A. L. R. 
714, 23 A. L. R. 849, 31 A. L. R. 992 and 44 A. L. R. 1461. 


If a line may be drawn among the conflicting authorities in those 
cases it seems to be possible on the basis that those inheritance tax 
statutes which assess the tax upon the beneficial interest passing to or 
received by individuals are generally counted as allowing all federal 
estate taxes which must be paid by the executor to be deducted from 
the gross value of the estate along with the claims, debts and costs. 


The Supreme Court of Kansas, considering a statute then similar 
to our present statute described the variables involved as follows: 


“It is evident from an examination of the authorities that 
the differences of views arise in part from differences in the 
statutes imposing the tax, and in some cases the diversity is 
based on the theory that the tax was levied on the right to 
transfer instead of the right to receive. Where statutes are 
interpreted as providing for a tax upon the whole estate of 
the decedent or the right of transmission, the courts in most 
cases have held that the federal estate tax is not to be de- 
ducted; while statutes construed as a tax upon the right to 
receive distributive shares generally have been held to im- 
pose the tax upon the amount actually received by the bene- 
ficiaries.” Jones v. Bowman, 234 P. 953, 118 Kan. 343, 347. 


More recent cases are Boston Safe Deposit Co. v. Tax Commission, 
(Mass.; 1941) 33 N. E. (2d) 704, and First National Bank v. Hart, (Illi- 
nois) 50 N. E. (2d) 461, in both of which the courts allowed the estate 
tax as a reduction in computing the amounts received by the bene- 
ficiaries under the state inheritance tax law. The statutes there con- 
strued were those which contemplate a tax upon the value of the 
amount received by or upon the amount passing to the beneficiary. 
The Nebraska statute is such an inheritance tax law. It provides at 
Section 77-2002, R. S. Supp. 1947, that such property shall be subject 
to the tax as shall be transferred by gift, made in contemplation of 
the death of the grantor, or intended to take effect in possession or en- 
joyment, after his death, or where, by reason thereof, any person shall 
become beneficially entitled in possession or expectation to any prop- 
erty of income thereof. Section 77-2004 reads as follows: 
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“When the beneficial interest to any property or income 
therefrom shall pass to or for the use of any father, mother, 
husband, wife, child, brother, sister, wife or widow of the 
son, or husband of the daughter, or any child or children 
adopted as such in conformity with the laws of the State of 
Nebraska, or to any person to whom the deceased for not less 
than ten years prior to death stood in the acknowledged rela- 
tion of a parent, or to any lineal descendant born in lawful 
wedlock, in every such case the rate of tax shall be one dollar 
on every one hundred dollars, or fractional part thereof, of 
the clear market value of the property in excess of ten thou- 
sand dollars received by each person. Any interest which 
may be valued at a less sum than ten thousand dollars shall 
not be subject to tax.” (Emphasis supplied.) 


It is a clear purpose of the Nebraska Inheritance Tax that it be 
assessed upon the persons receiving the beneficial interest of property 
and that it be based upon a percentage or proportion of that interest 
which is received. If a decedent leaves his estate in such shape that 
federal estate taxes usurp the tangible assets thereof which would 
descend to an heir it is not proper under the theory of our tax law to 
expect that heir to pay a proportionate tax upon that which he does not 
receive. Of course, this allows the continued onslaught of U. S. Estate 
Tax increases to reduce the amount of taxes obtainable by Nebraska 
from the inheritance tax source. Other states have been legislatively 
aware of these inroads upon a relatively remunerative tax source and 
many have made provision to prevent complete loss of revenue. Ne- 
braska Inheritance Tax law has, however, remained almost intact 
upon the statute books from the time of its original passage save for 
rate changes and attempts to embrace more completely joint tenancy 
transactions and gifts in contemplation of death. 


It is, therefore, our opinion that the amount of the estate tax pay- 
able to the United States to the extent that it can be computed and 
ascertained with reasonable certainty at the time of the appraisement 
of the estate for Nebraska Inheritance Tax purposes may be con- 
sidered as an amount deductible from the gross valuation of the estate 
the same as a debt or expense of administration. 


We believe, however, that this amount must be based upon the 
true value of the shares received by the beneficiary and if in the 
share received by any beneficiary there is included a right to recover or 
to have the executor recover against another beneficiary the estate tax 
payable upon insurance or property not taxable under the Nebraska 
law, but includible in the gross estate for U. S. Estate Tax purposes, 
then that amount of the tax as could be apportioned to such transfers 
should not be allowed to reduce the Nebraska Inheritance Tax pay- 
able. In such a case the actual value of the inheritance received would 
be the residuary amount plus the sum demandable from other heirs 
as contribution upon the tax under such sections as 26 U. S. C. A. 826 
(c) which provides as follows: 


(c) “Unless the decedent directs otherwise in his will, 
if any part of the gross estate upon which tax has been paid 
consists of proceeds of policies of insurance.upon the life of 
the decedent receivable by a beneficiary other than the exe- 
cutor, the executor shall be entitled to recover from such 
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beneficiary such portion of the total tax paid as the proceeds 
of such policies bear to the sum of the net estate and the 
amount of the exemption allowed in computing the net estate, 
determined under Section 935 (c). If there is more than one 
such beneficiary the executor shall be entitled to recover from 
such beneficiaries in the same ratio.” 


Such a method of arriving at the proper taxable amount is ap- 
proved by the Supreme Court in South Carolina in Barkley v. Tax 
Commission, 3 S. E. (2d) 809, 181 So. Car. 147, and the reasoning of 
that opinion is equally logical in its application to Nebraska’s rights 
under the inheritance tax Jaws as they stand. 


In Ohio, In re Gatch’s Estate, 83 N. E. (2d) 526, the court held that 
only those taxes which the executor was required to pay were proper 
deductions, saying: 


“(1) It is evident from the foregoing statutory provi- 
sions that the Ohio inheritance tax is a tax upon the right of 
a person to receive property from the estate of a decedent, 
because the tax is upon the ‘succession,’ which is defined as 
the ‘passing of property.’ ” 


2 £8 


“* * * it follows logically, when the federal law was 
amended to provide that where death occurred subsequent to 
October 21, 1942, all insurance payable to the estate and also 
payable to other beneficiaries (when the insurance was pur- 
chased with premiums or other consideration paid directly or 
indirectly by decedent), that the amount of the federal estate 
tax, which the executor is required to pay because of the in- 
clusion of such insurance proceeds, should also first be de- 
ducted like other debts and expenses of administration in de- 
termining the Ohio state inheritance tax on the beneficial in- 
terest of each heir, legatee, devisee or other beneficiary of a 
decedent’s estate, and we so hold, subject to the limitation 
hereinafter immediately discussed.” 


We conclude, therefore, that in Nebraska if any of the estate tax 
was payable upon items such as insurance which under the federal 
law entitles the executor to recover from the beneficiary any sums as 
contribution to the tax then the Nebraska Inheritance Tax should be 
eomputed as though that contribution had been demanded and re- 
ceived or would be demanded and received. 


November 3, 1949 
FIRE PROTECTION DISTRICTS 


Authority of the County Board to Change the Boundaries of the 
District After Publication or Upon Their Own Motion or Petition 


SUBJECT: Fire protection districts: Authority of county 
board to change boundaries. 
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REQUESTED BY: 


OPINION BY: 


QUESTIONS: 


CONCLUSION: 


Mr. Frederick H. Wagner, County Attorney, Lan- 
easter County, Lincoln, Nebraska. 


James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 


(1) Can the county board by virtue of authority 
contained in Section 17 of L. B. 143, 61st Session 
of the Nebraska State Legislature, 1949, add to or 
eliminate territory from fire protection districts 
existing at the effective date of the act? 


(2) Can the county board under Section 3 of 
such act ehange the area of a district after pub- 
lication? 


(3) Can the county board under the authority of 
such act change the districts upon their own mo- 
tion or upon a petition after having once deter- 
mined the boundaries thereof? 


(1) The county board has the authority to deter- 
mine the boundaries of all districts existing prior 
to the enactment of L. B. 143, 61st Session of the 
Nebraska State Legislature, 1949, either exactly 
as they were when the district was established 
or otherwise. If, however, they are established 
otherwise than as originally existing, the change 
must be with the consent of the directors of the 
districts concerned and by virtue of the addition 
or withdrawing of land under procedures set forth 
in Sections 14 and 15 of the act. 


(2) Sections 3 and 4 of L. B. 143 do not require 
the county board to adhere strictly to the bound- 
aries contained in the petition or establishment of 
a district or in the publication required therein 
but the board may determine other boundaries 
and order an election by the electors owning 
property and residing within such newly deter- 
mined boundaries. 


(3) No authority exists in county boards for 
changing the boundaries of districts established 
pursuant to L. B. 143 other than by the method 
described in Section 14 and 15 of that law which 
provide for a petition approved by the board of 
directors of the district. 


ANALYSIS 


(1) The first inquiry relates to the method of vesting in the 
county board jurisdiction to consider the boundaries of those already 
established fire protection districts which were existing at the time 
L. B. 143 became a law. 


Section 17 reads as follows: 


“The county clerk of each county in which any rural fire 
protection district or districts have been organized under the 
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provisions of Chapter 35, Revised Statutes of Nebraska, 1943, 
prior to the effective date of this act, shall forthwith designate 
a time and place for a hearing before the county board of such 
county and shall give due notice thereof in the manner pre- 
scribed by section 4 of this act. At the time and place so 
fixed the county board shall meet and all persons interested 
shall have opportunity to be heard. Thereupon, the county 
board shall consider the general rural fire protection policy 
for the county as a whole and shall determine the boundar- 
ies of said district or districts, whether as existing prior to 
such determination or otherwise, and shall make a written 
order of such determination which shall be filed in the office 
of the county clerk. Thereafter, such district or districts shall 
be deemed to be organized and operating under the provi- 
sions of this act. Nothing herein contained shall impair, affect, 
or discharge any previously existing contract, obligation, lien, 
or charge of said district or districts.” 


If the district and the boundaries as established are agreeable to 
a comprehensive county plan the county board may determine the 
boundaries to be as they originally were and thereafter such district 
shall be deemed to be organized and operating under the provisions of 
L. B. 143. The same section gives the county board authority to de- 
termine the boundaries along other lines than those constituting the 
original district and, therefore, it is our opinion that the board is not 
limited to determining the boundaries exactly as existing. It must be 
observed in connection with this method of establishing districts that 
the only notice of hearing required by Section 17 is as provided for 
in Section 4 as follows: 


“* * * Notice of such hearing shall be given by publica- 
tion two weeks in a newspaper of general circulation in the 
county, the last publication appearing at least seven days prior 
to said hearing; said notice shall be addressed to ‘all persons 
residing in or having any interest in real or personal property 
located within the following boundaries’ and shall include a 
statement of the proposed boundaries as set forth in the 
petition; Provided, that if the proposed district shall be situ- 
ated within two or more counties, the county clerk of the 
county wherein the largest number of petitioners shall have 
signed, shall confer with the clerk or clerks of the other county 
or counties concerned and shall obtain a certificate as to the 
adequacy of the petitions pertaining to said county or coun- 
ties, and thereafter he shall designate a time and place for a 
hearing before a joint meeting of the county boards of all 
counties in which the proposed district is to be situated and 
shall give notice thereof by publication in the manner herein- 
before provided. * * *” 


We feel that the boundaries to be set forth in such publication as 
referred to in Section 17 would be the boundaries of the existing dis- 
trict and in the event it is determined at the time of the hearing to 
increase the size of the district or to add to or remove land from the 
district such addition or reduction of acreage shall be made only with 
respect to amounts of land for which duly prepared petitions, bear- 
ing the recommendations of the board of directors of the district con- 
cerned. 
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With respect to land to be added, we reach the above conclusion 
because to find the operation of the law to be otherwise would be to 
permit improperly the addition of land to a taxing subdivision without 
any provision for notice to the owner and taxpayer thereon for we 
do not find any statutory authority for the giving of any notice to per- 
sons who would be included in an altered district who had not con- 
sented to their inclusion in the district when originally organized or 
had not requested inclusion as provided in Section 14 of the law. 
See Ruwe v. School District 85, 120 Neb. 668, 234 N. W. 789. 


To permit the board to exclude land from the district as then 
existing would be to ignore another portion of the act, to-wit: Section 
15 which definitely provides that no land may be withdrawn without 
the consent of the directors. In an opinion of this office dated August 
19, 1949, a copy of which is enclosed, we advised that the restrictions 
contained in Section 15 “No area shall be withdrawn from an existing 
rural fire protection district contrary to the recommendation of the 
board of directors of such district * * *” limited the authority of the 
county board to alter district boundaries under the authority contained 
in Section 17 of the act. It does appear from the language used in 
Section 17 that an intention was evinced to permit the board to tamper 
with boundaries of those districts existing at the time of the enact- 
ment of L. B. 143 to bring them into line with a comprehensive county 
plan. Yet the quoted words above refer to existing districts, and to 
read any importance into them at all it must be concluded that they 
act as a limitation upon the extent to which the board may exercise 
the discretion provided at Section 17, to-wit: by changing the bound- 
aries, if at all, only to the extent that petitions are on file and recom- 
mendations of the board of directors have been made. 


(2) Section 3 of the act provides for the method of petitioning 
the county board. It provides the method for vesting in the county 
board the authority to determine the boundaries of a new fire pro- 
tection district. This authority could have been exercised by the 
Legislature itself without any option upon the persons living therein 
or the county board is properly designated to exercise this function. 
See State v. Hanson, 80 Neb. 724, 115 N. W. 294. When the petition is 
filed and determined to be regular the county clerk causes publication 
of notice of hearing to be issued to the persons within the boundaries 
mentioned in the petition. Upon the hearing the county board deter- 
mines whether or not the district should be established and whether 
the boundaries, as proposed, fit into a suitable county plan and then 
they determine the boundaries as they see fit, either as suggested in 
the petition or otherwise. They may, therefore, change the boundaries 
from those contained in the petition and include land to the owners of 
which no publication at this stage of the proceedings had been directed. 
However, when the boundaries are determined upon by the county 
board they must be filed in the office of the county clerk of the county 
or counties concerned and then there must be notice of a public meet- 
ing to-which electors owning real or personal property assessed in the 
district and residing within the boundaries may attend and deter- 
mine whether the organization shall be completed. This notice is pre- 
pared using the boundaries as determined upon the county board (see 
Section 5 of L. B. 143) and we feel that no authority in the county 
board exists for changing these boundaries after their determination 
and filing in the office of the county clerk. 
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(3) The methods prescribed for adding territory to or removing 
territory from a district which has been established under L. B. 143 
are contained in Sections 14 and 15 thereof. We see no authority in 
the county board to initiate an addition to or a withdrawal from the 
districts except on a petition approved in whole or in part by the 
board of directors of the duly organized districts concerned. When 
presented with such petition the county board may consider at a 
hearing whether the territory concerned shall be added to or taken 
from the district. 


November 4, 1949 
SCHOOL LANDS 


Right of Lessee of School Lands to Operate a Trailer Camp 
on Such Land 


SUBJECT: School land leases. 


REQUESTED BY: Board of Educational Lands and Funds, State 
House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 

QUESTION: Is it permissible for a lessee of school lands to 
operate a trailer camp upon such lands? 

CONCLUSION: Yes. There is nothing in the statutes to prohibit 


school lands being used for commercial purposes 
so long as no waste or damage is committed upon 
the lands. 


ANALYSIS 


We are unable to find any provision in our statutes regulating the 
leasing of the school lands of the state which would prohibit the same 
being used for commercial purposes. The law expressly provides that 
one of the covenants of the lease must be that the lessee will not 
commit any waste or damage thereon nor will he permit any others 
to do so. Therefore, if the use to which the lands are to be subjected 
is one that will not cause a waste or damage we believe that the same 
may properly be leased for such purpose. 


Your present classification is, of course, intended only to be applied 
to lands used for agricultural and grazing and we, therefore, suggest 
that a new class be added to cover lands used for commercial purposes 
in order that the state may receive an adequate rental for the same. 


Under the facts set forth in your inquiry, it is our opinion that 
these lands could properly be used for a trailer camp. 
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November 4, 1949 
MUNICIPAL RETIREMENT SYSTEM 


Eligibility of Employees Receiving Benefits From Other Employment 
to Receive Municipal Retirement Benefits 


SUBJECT: Municipal Retirement—-Eligibility for Retirement 
Benefits. 


REQUESTED BY: Glenn I. Anderson, Director, Retirement Systems, 
State House. 


OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTIONS: 1. Should the clause “and is not receiving nor is 


entitled to receive any regular compensation for 
personal services concurrently performed under 
continuous employment elsewhere”, found in Sec- 
tion 19-2039, sub-section (2), R. S. Supp. 1947, be 
construed to apply only to those retiring at age 
55 under clause (b) of the statute, or also to those 
who retire at age 65 under clause (a)? 


2. Does the phrase “any continuous employment 
elsewhere” mean employment by a municipality 
or employment by any employer whatever? 


CONCLUSIONS: 1. The clause regarding regular compensation 
for personal services currently performed under 
continuous employment elsewhere applies only to 
those employees who retire after attaining age 
fifty-five under clause (b) and not to those who 
retire after attaining age sixty-five under clause 
(a). 


2. The phrase “any continuous employment else- 
where” means continuous employment by any 
employer, municipal or otherwise, for which the 
employee is entitled to receive regular compen- 
sation, but does not preclude self-employment 
for profit. 


ANALYSIS 
Section 19-2039, R. S. Supp. 1947, provides in part: 


“Any participant whose employment by all employees is 
terminated on or after the attainment of age fifty-five, re- 
gardless of cause, or because of permanent and total disability, 
regardless of age, shall be entitled to a retirement annuity be- 
ginning on the date specified by such participant in a written 
application therefor, if: * * *” 


“(2) The participant has (a) attained at least age sixty- 
five or (b) attained at least age fifty-five and has completed at 
least fifteen years of total service for participating depart- 
ments, has terminated employment with the consent of the 
employing municipality, and is not receiving nor is entitled 
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to receive any regular compensation for personal services 
currently performed under any continuous employment else- 
where;” etc. 


In construing a statute it is assumed that the legislature is familiar 
with the ordinary rules of grammar and of the grammatical construc- 
tion of sentences. 50 Am. Jur. 248, Sec. 252. As Section 19-2039 is 
written, the phrase, “and is not receiving nor is entitled to receive any 
regular compensation for personal services currently performed”, etc., 
applies to and modifies only provision (b) of subsection (2) of the stat- 
ute, and does not apply to provision (a) which refers to participants 
who have attained age sixty-five. Furthermore, a reading of the entire 
statute indicates to us a legislative intent to limit the application of 
this proviso to those participants who were between the ages of fifty- 
five and sixty-five, as it was the apparent thought of the legislature, 
that when a municipal employee had been retired at the age of sixty- 
ave he should be allowed retirement benefits without any conditions 
attached. 


It is our opinion that the condition in clause (b) of subsection (2), 
Section 19-2039, R. S. Supp. 1947, relating to other employment, applies 
only to those employees who retire after attaining age fifty-five under 
clause (b) and not to those who retire after attaining age sixty-five 
under clause (a). 


You also inquire if the phrase “any continuous employment else- 
where” which appears in the law above quoted should be interpreted 
to mean only continuous employment by a municipality or should it 
be interpreted to mean any gainful employment whatever. We believe 
that the plain import of the language used is that the participant 
must not be engaged in continuous employment either for a munici- 
pality or for any other employer for which he is entitled to receive 
regular compensation. However, this does not bar him from becoming 
self-employed in a gainful occupation. 


November 8, 1949 
SEXUAL PSYCHOPATH 


Determination of Legal Settlement of Sexual Psychopaths When 
Committed to a State Hospital 


SUBJECT: Sexual Psychopaths—Legal settlement of. 

REQUESTED BY: Frederick H. Wagner, County Attorney, Lancas- 
ter County. 

OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: How is the “legal settlement” of a sexual psycho- 


path to be determined, as the term is used in 
Chapter 294, Session Laws, 1949? 


CONCLUSION: Determination of the legal settlement of sexual 
psychopaths is governed by the laws pertaining 
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to insane persons committed to state hospitals. To 
establish a legal settlement in a county, a sexual 
psychopath must have been a bona fide resident 
of such county for at least one year immediately 
prior to his commitment. 


ANALYSIS 
Section 8 of Chapter 294, Session Laws, 1949, provides that: 


“After commitment of any person found to be a sexual 
psychopath, such provisions of Chapter 83, Article III, as are 
not in conflict with the provisions of this section shall be 
applicable with respect to the care and custody of such sexual 
psychopath;” etc. 


Section 9 of Chapter 294, Session Laws, 1949, provides: 


“The county from which a person found to be a sexual 
psychopath is committed shall pay the costs of maintenance, 
care, and treatment of such persons during his commitment, 
but shall be reimbursed out of such person’s estate or, if he 
shall be indigent and shall have his legal settlement in a 
different county than the one from which he was committed, 
by the county of his legal settlement.” 


From a consideration of the above-quoted provisions of Chapter 
294, Session Laws, 1949, it would appear that in order to determine the 
meaning of the term “legal settlement” as used in Section 9 of the 
act, we must refer to the provisions of Chapter 83, Article III, R. S. 
1943, and amendments thereto. 


The provisions of Chapter 83, Article III, insofar as they are per- 
tinent to this discussion, relate to the care and custody of persons 
committed to state hospitals for the insane. The law was originally 
enacted in 1873, and contains provisions requiring the county in which 
the person committed has his legal settlement to maintain him in the 
hospital in cases where the person himself or those persons legally 
liable for his support are unable to do so. The law, however, did not 
define “legal settlement”, but in the case of Clay County v. Adams 
County, 69 Neb. 106 ,95 N. W. 58, decided May 30, 1903, our Supreme 
Court undertook to define the term as used in this law. It held that a 
person who abandoned his home in one county and removed with his 
family to another county with the intention of making it his home, 
thereby, after a lapse of thirty days, established a legal settlement 
in the county of his new home and he became a public charge on such 
county when committed to a hospital for the insane. 


However, in 1937, the Legislature enacted Section 83-345, R. S 
1943, which provides that every patient in an insane hospital charged 
to a county “shall have been an actual bona fide resident of said 
county for a period of one year immediately preceding the commit- 
ment of the patient”, etc. We believe that this provision is controlling 
in the case of a sexual psychopath. 


It is our opinion, therefore, that if the person you mention has 
not been an actual bona fide resident of Lancaster County for at least 
one year immediately prior to his commitment as a sexual psycho- 
path, that Lancaster County is entitled to reimbursement for his care 
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and maintenance from the county in which this person has last estab- 
lished a legal settlement, and if such county cannot be ascertained, 
then from the State of Nebraska, as provided in Section 83-348, R. S. 
Supp. 1947. In short, the same laws governing the care, maintenance 
and treatment of insane patients in state hospitals apply also to sexual 
psychopaths. 


November 4, 1949 
EXECUTIVE MANSION 
Use of Appropriated Funds to Purchase Already Existing Home 


SUBJECT: Statutes—Construction of Appropriation. 

REQUESTED BY: Legislative Council. 

OPINION BY James H. Anderson, Attorney General; C. S. Beck, 
Deputy Attorney General. 

QUESTION: May the funds appropriated for a governor’s man- 
sion be used to purchase an already existing 
home? 

CONCLUSION: The expenditure of the funds appropriated is 


limited by the terms of the appropriation which 
does not authorize the purchase of an already ex- 
isting building. 


ANALYSIS 


The statutory authority for the acquisition of a governor’s man- 
sion is found in Sec. 52 of L. B. 434, 61st Session, page 966, Laws of 
1949 as follows: ? 


“* * * Reappropriate unexpended balance on hand as of 
June 30, 1949, in Auditor Account No. 15-A for the purchase 
of site and construction, equipping and furnishing of a man- 
sion, the same to be conducted by the Department of Roads 
and Irrigation, subject to the advice and approval of the Gov- 
ernor and Legislative Council.” 


The statement made in your request for an opinion includes a pro- 
posal that the state purchase a home already constructed which would 
be suitable as a governor’s mansion thus the question is directly posed; 
the answer lies in the construction and interpretation of the language 
of the appropriation statute. 


It is a cardinal rule of statutory construction that words used in a 
statute are to be given their ordinary meaning unless the context in- 
dicates that they are to be construed in a different way. Gibson v. 
Peterson, 118 Neb. 218, 224 N. W. 272. We, therefore, become con- 
cerned with the words “site and construction”. The New Standard 
Unabridged Dictionary defines the word “site” as follows: “A plot of 
ground suitable or set apart for some specific use or that has been so 
occupied; as, a corner site.” In Board of Education of Oklahoma City 
v. Woodworth, 214 P. 1077 (Okla.), the Supreme Court of Oklahoma 
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defined the term “school site’ to mean a parcel of ground sufficient in 
size upon which to erect a school building, and a yard surrounding 
same. In Gregory v. Jersey City, 36 N. J. L. 166, the New Jersey 
court held the word “sites” to be understood in its ordinary sense as 
only so much land as is reasonably required or needed for the location 
and convenient use of the building contemplated. In 58 C. J. 740, 
we find the following definition: “A plot of ground suitable or set apart 
for some specific use; a seat or ground plot.” 


The word “construction” has been judicially defined in several 
cases. In Board of Supervisors of Covington County v. State High- 
way Commission, 194 So. 743 (Miss.), the court held it to mean in its 
ordinary sense to build or erect something which did not theretofore 
exist. In Peoples Bridge Co. of Harrisburg v. Shroyer, 50 A. (2d) 489 
(Pa.), the court held that the word “construction” as used in the con- 
stitutional amendment providing that proceeds of motor vehicle and 
fuel excise taxes could be used for construction of bridges did not in- 
elude “purchase” of bridges, but prohibited the use of such proceeds 
for that purpose. See also Cabell v. City of Portland, 57 P. (2d) 1292 
(Ore.), Barker v. Town of Floyd, 66 N. Y. S. 216 (N. Y.), City of Madi- 
son v. Daley, 58 F. 751. 


It might well be argued that the words “site and construction” had 
reference to the ground plot and building situate thereon but if such 
was the legislative intent the word “equipment” would have been used 
instead of “equipping” and the word “furnishings” would have been 
used instead of “furnishing” so that the phrase would have read, 
“purchase of a site and construction, equipment and furnishings of a 
mansion.” 


We think the language of the appropriation statute cannot be 
construed to authorize the purchase of an already existing building. 


November 5, 1949 
SCHOOLS 


Transfer of Funds From General Fund io Building Fund 
by Class 3 School District 


SUBJECT: Schools; Transfer of funds from general fund to 
building fund by Class III school district. 


REQUESTED BY: S. W. Moger, Clay County Attorney, Clay Cen- 
ter, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 
QUESTION: May a Class III school district transfer funds from 


the general fund to a separate building fund ex- 
isting by reason of Section 79-432.02, 1949 Supp. 


CONCLUSION: No—Money in general fund cannot be transferred 
to a separate building fund contemplated in Sec- 
tion 79-432.02, supra, but must remain in the fund 
for which the tax was levied. 
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ANALYSIS 
Section 79-810, R. S. Supp. 1949, provides: 


“The board of education of a third class school district 
shall annually, during the month of June, report in writing to 
the county board the entire revenue raised by taxation and 
all other sources, and received by such board of education for 
the previous fiscal year, and an estimate for the ensuing fiscal 
year in form of a resolution broken down generally as fol- 
lows: (1) The amount of funds required for the support of the 
schools during the fiscal year next ensuing; (2) the amount of 
funds required for the purpose of school sites; (3) the amount 
of funds required for the erection of school buildings; (4) the 
amount of funds required for the payment of interest upon 
all bonds issued for school purposes; and (5) the amount of 
funds required for the creation of a sinking fund for the 
payment of such indebtedness. * * *” 


The above section sets forth the manner in which the estimate of 
taxes shall be broken down, which, when levied and collected, will 
comprise the general fund. In Gaddis v. School District, 92 Neb. 701, 
139 N. W. 280, the court ruled: 


“* * * There is no distinction made between the collection 
and expenditure of money derived from the same levy for the 
support of schools, and money to be used for sites and build- 
ings. When the amount required for all school purposes is 
certified to the county commissioners, they ascertain the per- 
centage, and make the levy necessary to produce the money 
called for, in gross, and as a general fund. There is no pro- 
vision in the statute for making distinct levies for each of 
the many purposes for which the estimate is made and the 
money required. The tax is levied for the whole estimate and 
the collector places it all in the same fund. It is presumed 
that the board will follow the estimate in expending the 
money, and perhaps it may be required to do so, but this we 
do not decide. Moreover, if any benefit from the levy is to be 
had during the fiscal year next ensuing, it must be subject 
to anticipatory use for all the purposes mentioned in the esti- 
mate. The exact question here is not whether the board may 
issue warrants upon the current levy, but it is whether the 
board may lawfully enter into a contract upon which it may 
become necessary at some time in the future to make pay- 
ments, at a time when, although the levy has been made, the 
money has not all been actually collected. The fund being 
general, and there being no distinction in the law between 
money levied and collected for building and that for other 
purposes, we are convinced that the board has power to 
contract upon the basis of the levy, and before the taxes are 
collected. * * *” 


and in effect held that money in the general fund could be used for 
building purposes and money in the general fund, if appropriated to 
a building contract, would appear to come within the rule of this case. 


However, Section 79-432.02, 1949 Supp., makes provision for a 
separate and distinct building fund which is segregated from and 


—505— 


does not make up a part of the general fund. Said section reads as 
follows: 


“(3) The aggregate school tax in a Class II district, ex- 
clusive of school bond and special warrant taxes, shall be 
without restriction for the fiscal years ending June 30, 1950, 
and June 30, 1951, and thereafter shall not exceed twenty 
mills for the maintenance and operation of the schools, in- 
cluding not to exceed one mill for the establishment of a 
building fund for the repair and alteration of buildings. The 
building fund when so established shall be used for no other 
purpose and shall accumulate from year to year until ex- 
pended,” 


A distinct transfer of money in the general fund to a building 
fund as provided for in the statute just quoted, the decision in the 
case of Union Pacific Railroad Company v. Troupe, 99 Neb. 73, 155 
N. W. 230, must govern, and in that case the ruling of the Supreme 
Court prohibits the transfer of money in the general fund to a separate 
building fund, consequently, in view of this decision, a direct answer 
to your question would necessarily be in the negative. 


November 8, 1949 
MOTOR VEHICLES 
Registration Fee of Truck Tractors of the Form of Commercial Vehicle 


SUBJECT: Motor vehicles, registration fee of truck-tractor 
as farm or commercial vehicle. 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Ve- 
hicle Division, State House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether a truck-tractor hauling a_ semi-trailer 


loaded with sod taken from a leased tract of farm 
land is engaged in hauling a farm product to 
market within the meaning of Section 60-311 (1) 
(b), R. S. Supp. 1949, where the lessee pays for 
the sod so removed on a footage basis. 


CONCLUSION: No. 
ANALYSIS 


Section 60-311 (1) (b), R. S. Supp. 1949: 


“Trucks of farmers or ranchers, used wholly and ex- 
clusively to carry supplies to the owner’s farm or ranch, used 
by the farmer or rancher to carry his own products to storage 
or market, or used by farmers or ranchers in exchange of 
sevice in such hauling of such supplies or products, shall 
carry on license plates, in addition to the registration number, 
the letter ‘F’.” 
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It is plain that the lease of a tract of farm land for the purpose of 
removing grass therefrom in the form of sod, which is to be paid for 
on a footage basis as removed and is to be used in landscaping urban 
premises, does not constitute the lessee a farmer with the meaning of 
the statute. 


The lease is an incident to the principal thing: a sale by the land 
owner, who is the farmer in fact, of a portion of the soil and its pro- 
tective covering to one who is engaged in an occupation, landscaping, 
which has never been regarded as one which is a form of the occupa- 
tion of farming or ranching. 


The transportation of the sod is not an incident to the operation 
of a farm or ranch. The removal and sale of the sod cannot be re- 
garded as a farming or ranching operation. In fact, the practice is 
regulated by statute in at least one state where the erosion which 
may result from such action is regarded as a public rather than a 
private matter. 


The transportation is an incident to a commencial business, and a 
truck-tractor so engaged must be registered as a commercial truck- 
tractor. 


November 8, 1949 
TAX EXEMPTION 


Exemption of Property Owned by a Religious Body But Leased to 
Another Religious Body 


SUBJECT: Revenue and taxation; exemption of property 
owned and used for religious purposes. 


REQUESTED BY: Mr. S. W. Moger, County Attorney, Clay Center, 


Nebraska. 
OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether real property upon which a church 


building stands is exempt from taxation where 
the religious body which owns the property leases 
it to another religious body which uses the church 
building for religious purposes. 


CONCLUSION: Where the property is leased for a rental which 
is the reasonable value of the premises, then it is 
not tax exempt. 


ANALYSIS. 


Section 2 of Article VIII of the Constitution provides, in part, as 
follows: 


“The property of the state and its governmental subdivi- 
sions shall be exempt from taxation. The Legislature by gen- 
eral law may exempt property owned by and used exclusively 
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for agricultural and horticultural societies, and property owned 
and used exclusively for educational, religious, charitable or 
cemetery purposes, when such property is not owned or used 
for financial gain or profit to either the owner or user. * * *” 


(Emphasis supplied.) 
Section 77-202, R. S. 1943, provides, in part, as follows: 


“The following property shall be exempt from taxes: * * * 
(3) Property owned and used exclusively for educational, re- 
ligious, charitable or cemetery purposes, when such property 
is not owned or used for financial gain or profit to either the 
owner or user; * * *” (Emphasis supplied). 


In Ancient and Accepted Scottish Rite v. Board of County Com- 
missioners, 122 Neb. 586, 241 N. W. 93, the court said at page 604 of 
the Nebraska Report: 


“It follows that it fairly appearing from the evidence that 
the ownership as well as the primary and dominant use to 
which the Temple was devoted, at and for a number of years 
prior to the assessment of the taxes in suit, were exclusively 
for educational, religious, and charitable purposes, and that 
it was not owned or used for financial gain or profit to either 
owner or user, the district court erred in denying the claim 
for exemption.” (Emphasis supplied.) 


Where the owner of property is not the State or one of its govern- 
mental subdivisions and the owner leases it for financial gain or profit, 
then the property is not exempt from taxation, regardless of the use 
to which the property is put by the lessee and regardless of the use to 
which the rentals are put by the owner. 


The question is, therefore, whether the rent derived from property 
which, because of its use for religious purposes, would otherwise be 
exempt from taxation, constitutes a financial gain or profit to the 
owner in a case where the owner is a religious organization or cor- 
poration which does not own the property for purposes of financial 
gain or profit but leases it for a use which is tax exempt. 


The legislature in exercising the power conferred upon it by the 
constitution to exempt property from taxation did enact a general law, 
Section 77-202, the language of which is precisely the language of the 
constitution. Hence, a construction of the one is a construction of the 
other. 


The constitutional convention which revised the constitution of 
1875 convened December 2, 1919 and adjourned October 19, 1920. Ex- 
amination of its proceedings in regard to the tax exemption provision 
dces not disclose what particular meaning was to be attached to the 
words “financial gain or profit.” 


On April 20, 1921, the Supreme Court decided the case of Young 
Men’s Christian Ass’n. v. Lancaster County, 106 Neb. 105, 182 N. W. 
593, and on October 4, 1922, the cases of St. Elizabeth Hospital v. 
Lancaster County, 109 Neb. 104, 189 N. W. 981, and Central Union Con- 
ference Ass’n. v. Lancaster County, 109 Neb. 106, 189 N. W. 982. These 
cases involved claims of tax exemption under the statute enacted pur- 
suant to power granted by the tax exemption provision of the Con- 
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stitution of 1875. On May 1, 1925, the Supreme Court decided the 
case of House of The Good Shepherd v. Board of Equalization, 113 
Neb. 489, 203 N. W. 632, which arose under the present statutory and 
constitutional provisions. In each of these cases, the owner of the 
property was an association or corporation organized for a religious, 
charitable or educational purpose, owned and used its property for 
such purposes and claimed exemption from taxation notwithstanding 
that a portion of the premises in each case was used for gain or profit. 


In the Y. M. C. A. case, the court held it was immaterial that the 
rentals derived from a lease of a portion of the property for a non- 
exempt use were applied to the charitable purposes of the owner which 
annually operated at an over-all loss. So much of the property “as was 
leased was declared to be not exempt. In the other cases the court 
held, notwithstanding certain uses of the property by the respective 
owners were for financial gain or profit, that the property was exempt 
because, in the St. Elizabeth Hospital case, in respect to the earnings 
of a hospital, that “No individual, society or corporation receives any 
pecuniary profit from hospital property, funds or earnings’; in the 
Central Union Conference Ass’n. case, in respect to the earnings of a 
farm and dairy, that “Outside of school purposes, no one receives any 
pecuniary profit from the use to which the farm and dairy property is 
put”; and in the House of The Good Shepherd case, that “the income 
derived from the laundry does not inure to the financial benefit of the 
corporation or its members”. 


In each of the latter cases, the holding was the same: that the 
property was used exclusively by the owner for a tax exempt pur- 
pose, save that in the House of The Good Shepherd case, decided in 
1925, the court added to its ruling the phrase “is not used for the 
financial gain or profit of the owner or user’, and the Central Union 
Conference Ass’n. case was declared to be controlling. 


The court in the House of The Good Shepherd case distinguished 
the Y. M. C. A. case in the following words at page 492 of the Ne- 
braska report: 


“Property of a religious, educational or charitable insti- 
tution which is leased to others and used as a commercial 
enterprise is not exempt from taxation, even though the in- 
come from such property is devoted to educational, religious 
and charitable purposes”, 


and then the court went on to say at page 493: 


“So long as the income derived does not inure to the 
benefit of the owners or the users it does not transgress the 
statute providing for exemption from taxation.” 


It is plain that had the Y. M. C. A. case been one which involved 
the construction of the 1920 amendment of the tax exemption provi- 
sion of the constitution, it would have been decided the same way 
since a portion of the premises was used by the lessee for financial gain 
or profit. It was immaterial, therefore, that the rental income was de- 
voted to a charitable purpose. 


In all tax exemption cases where the premises, or a portion there- 
of, are leased to one who uses them for financial gain or profit, the 
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use to which the owner devotes the income derived from the lease is 
equally beside the point and immaterial. In all other tax exemption 
eases where the property is used by the owner for a tax exempt pur- 
pose which is the dominant and primary use, and for financial gain 
or profit, which is an incidental and secondary use, and no part of the 
income which is thus derived inures to the benefit of the owner, then 
the property is exempt. Ancient & Accepted Scottish Rite vs. Board 
of County Commissioners, supra. : 


In the instant case, the church property is not primarily owned 
for the purpose of obtaining financial gain or profit nor would it, if 
leased for use by another church denomination, be used by the lessee 
for financial gain or profit. But the owner, by leasing the property, 
uses it for financial gain or profit if the income derived thereby inures 
to the benefit of the owner. The income necessarily inures to the benefit 
of the owner, in the circumstances, since the owner, because its status is 
not that of a trustee, has an absolute right, as a matter of law, to do as 
it pleases with the money. The character of the owner is beside the 
point since it is obvious that a private citizen if he were so minded, 
could erect a structure which he intended should be leased solely for 
religious use and purposes but he could not on that account claim tax 
exemption. In either case, the owner would be devoting his prop- 
erty to a specific use by one of a limited class of lessees for the general 
purpose of obtaining a financial gain or profit. 


Likewise, it would be beside the point that the rent derived is 
itself a form of property which, because it could be affirmed that the 
rents so derived were to be used for religious purposes, would be 
exempt from taxation. The real property might be taxable, and the 
income derived therefrom tax exempt. First Christian Church v. City 
of Beatrice, 39 Neb. 432, 58 N. W. 166. 


It is clear that the test must be, in this instance, whether the in- 
come derived from the lease constitutes a financial gain or profit to 
the owner. The particle “or” imports a disjunctive rather than a 
conjunctive use of the word and was intended to express an alter- 
native. Cf. Elmen v. St. Board of Equalization and Assessment, 120 
Neb. 141, 231 N. W. 722; Mekota v. State Board of Equalization and 
Assessment, 146 Neb. 370, 19 N. W. (2d) 633, and Richter v. City of 
Lincoln, 136 Neb. 289, 285 N. W. 593. 


Where the rental is paid in money and is in an amount which is 
regarded by the parties to the lease as the reasonable value of the 
property in the circumstances, then there would be a use of the prop- 
erty by the owner for financial gain, although not necessarily for 
profit, since profit is commonly supposed to entail a difference be- 
tween net and gross receipts or income after deduction of costs and 
expenses. The word “gain”, considered by itself, is said to be “A 
generic term referring to whatever is obtained from the use of prop- 
erty, and defined as profits, that which is acquired or comes as a benefit, 
profit or something of exchangeable value proceeding from property 
separate from capital.” 37 C. J. S. 1421. 


We think that the adjective “financial”, as used in the constitu- 
tion and the statute, delimits the meaning of the word “gain”, making 
it specific rather than generic, and that the phrase ‘financial gain” 
connotes “money making purposes”, pretty much as the court, in Dill 
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v. Hamilton, 137 Neb. 723, 291 N. W. 62, determined that a similar con- 
struction of the word “gain” in the statute there considered was 
proper. 


We are constrained to hold, therefore, that a Board of Equaliza- 
tion would be justified in denying tax exemption to an otherwise tax- 
exempt property which is leased for a tax-exempt use where the 
owner, by leasing it for the reasonable value in rents which can be 
derived by the only use to which it can be put in the circumstances, 
may fairly be said to be devoting the property to money making pur- 
poses. 


November 14, 1949 
TAX SALE CERTIFICATE FORECLOSURE 


Duty of the County Attorney to Foreclose Tax Sale Certificates 
Issued to the County 


SUBJECT: Revenue and taxation; duty of county attorney 
to foreclose tax sale certificates issued to county. 


REQUESTED BY: Mtr. R. R. Wellington, County Attorney, Chadron, 


Nebraska. 
OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether a county which has taken tax sale cer- 


tificates, which it has not assigned, there being 
no redemption, may elect not to bring proceed- 
ings to foreclose; and whether the county may 
accept deeds from owners of properties in lieu of 
foreclosure of the tax sale certificates. 


CONCLUSION: Where there is no redemption nor assignment of 
tax sale certificates issued to a county, the county 
attorney must foreclose the certificates. The 
county, holding tax sale certificates as trustee, 
cannot accept deeds from the property owners 
involved. 


ANALYSIS 
Section 77-1918, R. S. 1943, expressly provides, in part, as follows: 


“* * * Tt shall be the duty of the county attorney, as 
promptly under all the circumstances as it is reasonably pos- 
sible so to do, to institute suit to foreclose the lien of the taxes 
when ordered by the county board, and to promptly foreclose 
any tax sale certificate issued to the county as soon as action 
can be properly brought on any such certificate. Any county 
treasurer, county attorney or member of the county board, 
who shall wilfully fail, neglect or refuse to perform the duties 
imposed by said sections, shall be guilty of official misde- 
meanor and subject to removal from office as provided in 
sections 23-2001 to 23-2009, and any amendments thereof.” 
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We read this portion of the statute, in the light of the remainder 
of the section and of the whole act of which the section is a part, to 
mean that while a county board has an option to direct the county 
attorney to foreclose the lien of taxes where no tax sale certificate has 
been issued, there is no option in respect to foreclosure of any tax sale 
certificates which the county board has directed the county treasurer 
to issue to the county. The county attorney must foreclose such cer- 
tificates within the three-year period provided by Section 77-1902, 
R. S. 1943. 


For the reasons stated in our opinion, October 27, 1949, the option 
afforded by Section 77-1902, R. S. 1943, to take a tax deed must be 
understood to apply only in the case of a private citizen who has paid 
the amount of the delinquent taxes. 


We think it clear, in the light of City of Grand Island v. Willis, 
142 Neb. 686, 7 N. W. (2d) 457, that a county cannot elect to accept 
deeds from owners whose properties are involved in tax sales in con- 
sequence of which a county treasurer has issued tax sale certificates 
to the county. The status of a county is that of a trustee. No more 
than any private citizen who is a trustee, a county cannot accomplish 
indirectly what the law does not permit the trustee to do directly, par- 
ticularly where there is an express statutory command that the trust 
res shall be dealt with in only one manner. 


In this instance, the trust res is the tax sale certificate, and the 
Legislature does not say that the lien manifested by the certificate may 
be merged in a fee simple title in the county by way of a deed from 
the property owner, but it does plainly and unambiguously command 
that the certificate shall be foreclosed, and attaches a penalty for fail- 
ure to do so. The intention is to transfer title to some person who will 
pay the taxes thereafter assessed, not to permit a county to hold title 
until such time as it finds a buyer willing to pay a suitable price. 


That foreclosure proceedings may be more costly than the proper- 
ties appear to be worth, in the circumstances, is beside the point. As 
the Grand Island case makes clear, it is not within the province of a 
county to speculate in real estate, no matter for what reasons a county 
board might think it advisable. If a county, by and through its offi- 
cers, were to take fee simple title to the properties, by way of deeds 
from the property owners in lieu of foreclosure, even though there 
were an intention to respect the trust, the county would not be only 
acting beyond its authority and such action would be void, City of 
Grand Island v. Willis, but also the officers named in Section 77-1918 
would be subject to the penalty therein prescribed. 


November 14, 1949 
VENUE 


Jurisdiction of Counting to Prosecute on Offense Under the Motor 
Carrier Act Where Such an Offense is a Continuous One 


SUBJECT: Venue in prosecution under Motor Carrier Act, 
(R. S. Neb. 1943, Section 75-249, 250). 
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REQUESTED BY: Ray E. Sabata, County Attorney, David City, Ne- 
braska. 


OPINION BY: James H. Anderson, Attorney General; Bert L. 
Overcash, Assistant Attorney General. 


QUESTION: Where transportation of a passenger was arranged 
and paid for in Colfax to a point in Butler County, 
and made into Butler County as arranged, in 
violation of the Motor Carrier Act, does Butler 
County have jurisdiction to prosecute such of- 
fense? 


CONCLUSION: Yes. The unlawful transportation of persons or 
property in violation of the provisions of the 
Motor Carrier Act, constitutes a continuing offense 
punishable in any county where the act of un- 
lawful transportation took place. 


ANALYSIS 


The Motor Carrier Act regulates the transportation of persons and 
property in intrastate commerce and the sections thereof above desig- 
nated provide criminal penalties for a violation of the requirements of 
the Act. Where the transportation acts violate the law, venue may be 
laid in any county where such an act occurred. 


In Yost v. State of Nebraska, 149 Neb. 584, our court held: 


“Where an offense consists of a series of acts, or various 
acts in connection with an offense take place in different 
counties, the prosecution for such offense may be had in any 
county where any one of the various acts, which constitutes 
an essential element of the crime, took place.” 


The crime involved in the Yost case was larceny as bailee. The 
opinion quotes from the earlier case of Cohoe v. State, 82 Neb. 744, in- 
cluding the following: 


“We think the authorities agree that, if the transaction 
constituting the offense extends through different counties, the 
county in which the conversion took place has not the ex- 
elusive jurisdiction. 1 Bishop, New Criminal Procedure, 61; 
7 Ency. Pl. & Pr. 412.” 


An earlier decision, Hurlburt v. State of Nebraska, 52 Neb. 428, 
discusses the constitutional and statutory requirements with refer- 
ence to criminal proceedings and concludes: 


“It is well settled that the offense of larceny is committed 
in every county into which the thief carries the stolen prop- 
erty. Each asportation into another county is a new and fresh 
theft.” 


In connection with intrastate shipments by carriers in violation of 
federal law, the venue rule is stated as follows in 13 C. J. S., p. 1019- 
1020: 


“* * * a prosecution for transportation of interstate com- 
merce by a carrier which has not filed its rate for such ser- 
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vice in violation of the statute may be brought in any district 
through which the goods pass while in transit. * * *” 


Similarly in 10 C. J. 602, it is held: 


“The receiving of a rebate or concession is a continuous 
crime which may be prosecuted in any court of the United 
States having jurisdiction of crimes through whose district 
the transportation is conducted,” 


Various federal decisions are collected in an annotation in 83 L. Ed. 
567, following the report of United States v. Penn. Railroad, 306 U. S. 
161, 83 L. Ed. 563. While the federal cases in some instances involve 
statutes spelling out venue in more detail than our state statutes, the 
rule of “continuing crimes” appears well established under both fed- 
eral and state statutes. 


Where, as here, the unlawful act is the transportation in violation 
of the Motor Carrier Act,, that unlawful act must of necessity be con- 
tinuous in whatever counties of the state the act takes place. 


November 14, 1949 
FUNDS 


Grazing Act Funds; Distribution by Superintendent of Public 
Instruction Effective Law to be Complied With 


SUBJECT: Grazing Act Funds; Distribution by Superintend- 
ent of Public Instruction. 


REQUESTED BY: Mr. F. B. Decker, Director of Administration, De- 
partment of Public Instruction, Capitol Building, 
Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Jane E. 
Moyer, Special Assistant Attorney General. 
QUESTION: Are funds, which arrive in the office of the Su- 


perintendent of Public Instruction and appor- 
tioned by him after the new school law has gone 
into effect, to be used in accordance with the new 
law (Section 79-1313, R. S. Supp. 1949), or should 
said money be used according to the law in effect 
in July (Section 79-2015, R. S. Supp. 1947), the 
date the funds were due? 


CONCLUSION: The funds should be used as provided in the new 
school law, supra, enacted by the 61st Session of 
the Nebraska State Legislature in 1949. 


ANALYSIS 


The certificates from the State Treasurer and the Board of Edu- 
cational Lands and Funds for money due the State of Nebraska under 
the Taylor Act, 43 U. S.C. A., Section 315 i, are to be filed with the 
Superintendent of Public Instruction immediately following July 1 
of each year. On the third Monday of July the Superintendent makes 
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apportionment to the various counties of the state who are entitled 
to receive said funds, all as provided in Section 79-2015, R. S. Supp. 
1947, and Sections 79-1312.01 to 79-1312.03, R. S. Supp. 1949. 


On the third Monday in July of 1949 there was no certificate, 
from the Board of Educational Lands and Funds, showing the counties 
entitled to share in the grazing fund as provided in Sections 79-2015, 
R. S. Supp. 1947, and Section 79-1312.02, R. S. Supp. 1949, and as a 
consequence thereof the Superintendent was prevented from making 
apportionment of said grazing funds in accordance with the provisions 
of the law as passed by the 1947 Legislature. 


On August 27, 1949, the new school law became effective and the 
required certification from the Board of Educational Lands and Funds 
reached the office of the Superintendent of Public Instruction after 
August 27, 1949. Therefore, at the time the Superintendent was in a 
position to apportion the grazing funds the new school law was effective 
and the money therefrom must be used according to the terms of the 
new school law as expressed in Section 79-1313, R. S. Supp. 1949. 


November 14, 1949 


LOTTERIES 
True and False Quizzes Not Constituting a Lottery 
SUBJECT: Gaming; true and false quiz as a lottery. 
REQUESTED BY: James J. Fitzgerald, County Attorney, Omaha, 
Nebraska. 
OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 
QUESTION: Does a game conducted in a theatre where ad- 


missions are charged in the following manner: 


“There is no additional admittance fee 
charged because of the quiz program con- 
ducted. The program is conducted by fiashing 
pictures on the movie screen. A narrator 
appears and explains the game. Each patron 
has a card with numbers or letters perfor- 
ated along each side and across the top and 
bottom. Certain pictures are shown and ques- 
tions having point values are propounded by 
the narrator. In general, it is a true or false 
quiz, although in some instances the partici- 
pants are required to select the correct answer 
from three or four possibilities. The person 
or persons having the highest score by virtue 
of correct answers shall be awarded a prize.” 


constitute an illegal lottery? 


CONCLUSION: No. The game, if played as set forth and if prizes 
are awarded to all persons having the greatest 
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number of correct answers does not contain the 
element of chance, and is not a lottery, forbidden 
by the law. 


ANALYSIS 
Corpus Juris Secundum, Volume 54, page 846, states: 


“Tf the result of the distribution is to be determined solely 
by skill or judgment, the scheme is not a lottery, * * *.” 


We feel that if the above game which we understand is called 
Movie Quiz is played as indicated and if prizes are awarded to all 
persons who present cards containing the highest score by virtue of 
correct answers, no lottery is involved. The questions asked must be 
such as actually inquire into the knowledge, judgment or intelligence 
of the participants, and must not be merely routine questions which 
are used for the purpose of selecting the finalist for a drawing or 
lottery later to be conducted upon the stage of the theatre. We are 
advised that in the case presented, each participant has a card exactly 
like that of each other participant and that each person has precisely 
the same opportunity of success in the contest as all others. If this is 
so, it is a game of skill and knowledge, not a lottery. 


We caution you that the game may easily become classified as a 
lottery or gambling game if any method involving a drawing is used 
for determining who shall win the prize by the persons who have tied 
for it in the true and false contest. Our opinion, above stated, is based 
upon the assumption that all persons who reach the highest number of 
correct answers will receive a prize. Any runoff contests whereby 
several contestants would be asked one or more questions in order to 
determine the winner, might very easily amount to a wagering be- 
tween those contestants upon the result of the next or of a single ques- 
tion and an illegal transaction would be involved. However, if the 
game is played strictly as set forth in your letter, we do not feel that 
it is a lottery. 


November 15, 1949 
BONDS 


Provision by Drainage District That Bonds Shall be Payable 
Elsewhere Than the Office of County Treasurer 


SUBJECT: Bonds of political subdivision, where payable. 


REQUESTED BY: Ray C. Johnson, Auditor of Public Accounts, 
State House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson,, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether a drainage district, organized under the 


provisions of Article 3 of Chapter 31, R. S. 1943, 
may provide that its bonds shall be payable else- 
where than at the office of the county treasurer. 


CONCLUSION: Yes. 
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ANALYSIS 
Section 31-336, R. S. Supp. 1947, provides, in part, as follows: 


“The board of supervisors may, if in its judgment it seems 
best, issue negotiable bonds * * * and (5) with both principal 
and interest payable at the office of the county treasurer of 
the county in which the drainage district was organized, or 
at some convenient banking house or trust company office to 
be named in the bond. * * *” 


The foregoing subsection (5) first appeared in the section by an 
amendment, Laws 1907, c. 152, Sec. 4, p. 470. 


“Where, by amendment and repeal, the words of a former 
statute or section of a statute are changed in some respects, 
but it is intended that the statute shall continue to operate, it 
is not strictly a repeal, but a continuation of the former law 
as amended.” Morgan v. City of Falls City, 103 Neb. 795, 
174 N. W. 421. 


Thus the statute giving an option to make bonds of a drainage dis- 
trict payable either at the office of the county treasurer or at some 
convenient banking house or trust company office has been in legal 
force since 1907. By Laws 1917, c. 7, p. 60, what is now Section 10- 
101, R. S. 1948, was amended so as to provide for the first time what 
is now recited as follows: 


“* * * The county treasurer shall be the county fiscal 
agent, and all bonds and coupons issued by any county, town- 
ship, precinct, city, village, school district or other political 
subdivision of a county shall be made payable at the office of 
the county treasurer. * * *” 


Section 10-101 prior to 1917 did not make any reference to bonds 
issued by every public corporation but only to bonds issued by such 
public corporations as were named and which were regarded as gov-~- 
ernmental subdivisions. A drainage district was not so named. There- 
fore, until 1917 there was no conflict, real or ‘apparent, between what 
are now Sections 10-101 and 31-336. 


Section 10-101 now refers to bonds issued by any “other political 
subdivision of a county”. That a drainage district organized under 
the provisions of Article 3 of Chapter 31, R. S. 1943, is a political sub- 
division is settled by Neal v. Vansickle, 72 Neb. 105, 100 N. W. 200. 
Whether it is a governmental subdivision we think it unnecessary to 
decide in order to dispose of the question here presented. Cf. Platte 
Valley Public Power and Irrigation District v. City of Lincoln, 144 Neb. 
584, 14 N. W. (2d) 202. 


We do not find from an examination of the various provisions of 
Article 3 of Chapter 31 that a drainage district organized thereunder is 
required to establish its boundaries within the territorial limits of a 
single county, but in fact we do find that the district may be situated 
in one or more counties. Section 31-301, R. S. 1943. Nor do we find 
that such a drainage district is declared by Section 31-369, R. S. 1943, 
to be a political subdivision of a county, notwithstanding, in the case of 
a particular drainage district, that its boundaries are within the terri- 
torial limits of a single county. Section 31-305 requires that the Ar- 
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ticles of Incorporation of such a district shall be filed in the office of 
the Secretary of State, as well as in the offices of the county clerks 
cf the counties in which the district is situated. 


It is sufficient, therefore, in the absence of a declaration by the 
Supreme Court that such a drainage district is a political subdivision 
of a county, cf. Mooney v. Drainage District, 133 Neb. 197, 274 N. W. 
467, to accept the fact that such a drainage district is not a political 
subdivision of a county. There is no conffict between Sections 10-101 
and 31-336. Section 31-336 is a specific statute which is controlling 
in the case of bonds issued by a drainage district organized under the 
provisions of Article 3 of Chapter 31, R. S. 1943. 


November 17, 1949 
VENUE 


County in Which Divorce Granted as Determinative of Venue for 
Prosecution for Failure to Pay Child Support 


SUBJECT: Prosecution for failure to pay child support under 
Section 28-450, R. S. 1943—Venue of action. 


REQUESTED BY: John M. Neff, County Attorney, Dawson County, 
Lexington, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTION: Must a prosecution under Section 28-450, R. S. 


1943, for failure to pay child support be brought 
only in the county in which the divorce was 
granted? 


CONCLUSION: A prosecution based on Section 28-450, R. S. 1943, 
can be brought only in the county in which the 
decree of divorce was rendered. 


ANALYSIS 


Section 29-1301, R. S. 1948, requires that all criminal cases shall 
be tried in the county where the offense was committed, except in cases 
where a change of venue has been granted. 


Th offense defined in Section 28-450, R. S. 1943, is the wilful neg- 
lect or refusal to comply with the decree of the court respecting pay- 
ment of child support. Such decree is a judgment which can be satis- 
fied and discharged only on the records of the court which entered it. 
It is the omission to satisfy this judgment which constitutes the offense. 
Such offense can occur only in one county—the county in which the 
decree was entered and has not been satisfied. Where the offense con- 
sists in the omission of an act, the venue is usually the jurisdictional 
locality where the act should have been performed. 22 C. J. S. 265, 
Sec. 173. 


In the case of Fussell v. State, 102 Neb. 117, 116 N. W. 197, L. R. A. 
1918 F 421, our Supreme Court held that a prosecution under Section 
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28-450, was properly brought in the county in which the decree of 
divorce was rendered. The court did not say in that case that such 
prosecution could not be brought also in the county in which the child 
or children resided, but we think this is necessarily implied from the 
statement of the court that “the prosecution was had for a refusal to 
comply with the order of the district court in the county where the 
decree was rendered, * * *.” It would have been impossible for the 
defendant to satisfy the judgment of a decree in any county other than 
the one in which it was rendered. 


It is suggested that a prosecution based on Section 28-450 is essen- 
tially the same as a prosecution against a father for non-support of his 
children. There is, however, a vital difference. The failure to support 
children occurs in the county where the children reside and have not 
been supported by defendant. 22 C. J. S. 278, Sec. 185. The offense 
denounced by Section 28-450 is refusal to pay and satisfy a judgment 
of the court, which can only be done by satisfaction shown on the 
records of the court entering the judgment. 


We conclude, therefore, that a prosecution based on Section 28- 
450, R. S. 1943, must be brought in the county in which the decree of 
divorce was rendered. 


November 17, 1949 
SCHOOL DISTRICTS 
Tuition of Children of a Member of the Armed Forces 


SUBJECT: School districts, tuition of children of member 
of armed forces. 


REQUESTED BY: Mr. F. B. Decker, Director of Administration, De- 
partment of Public Instruction, State House, Lin- 
coln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Where a member of the armed forces personally 


resides six days a week on a military post, at 
which he is stationed and over which the federal 
government has exclusive jurisdiction, and main- 
tains his family with which he lives one day a 
week in a nearby town where his children attend 
school, may the school district furnishing the 
education claim tuition from the State under the 
provisions of Sections 79-446 to 79-448, R. S. 
Supp. 1949? 


CONCLUSION: Yes. 
ANALYSIS 


The case stated is one which falls neatly and precisely, like a 
square peg in a square hole, into place in the statutory scheme de- 
vised by the Legislature for dealing with the burden of the cost of 


—519— 


educating the children of members of the armed forces stationed in 
Nebraska at posts over which the federal government has exclusive 
jurisdiction. Fort Crook Air Base is located on property acquired by 
the United States pursuant to Article 6 of Chapter 72, R. S. 1943. 


Section 79-446, R. S. Supp. 1949, provides: 


“In all cases where any officer or enlisted man of the 
United States’ Army, Navy, or Marine Corps, is on active 
duty in the State of Nebraska and is residing on property ac- 
quired by the United States pursuant to Chapter 72, article 6, 
the children of any such officer or enlisted man who are of 
school age shall be admitted to any of the public schools in 
any school district, in, near, or adjacent to the place where 
such officer or enlisted man is stationed, so long as such 
officer or enlisted man may be on active duty in Nebraska, 
and such children shall be admitted to the public schools of 
any such district without payment of tuition.” 


The statutory language is cast in the imperative mode, and is 
addressed to public officers. Therefore, observance of its commands 
is mandatory. Trobough v. State, 120 Neb. 453, 233 N. W. 452. Com- 
pliance with conditions, other than those expressly stated by the 
Legislature, cannot be required. State v. School District of Nebraska 
City, 99 Neb. 338, 156 N. W. 641. 


Nowhere do we find it affirmed, explicitly or implicitly, either in 
Section 79-446 or in Sections 79-447 and 79-448, which relate to rates 
of tuition and the procedure to be followed in establishing the claim, 
that any officer of the state is given discretion to consider the claim 
in the light of facts which might otherwise have weight in resolving 
a question whether, as between a parent and a school district, children 
would or would not be entitled to admission to school because of their 
apparent or real residence in the district. The case is simply one be- 
tween the district and the state. 


The Legislature did not prescribe as a condition of payment of 
tuition that the Superintendent of Public Instruction, upon a finding 
that the children of a parent falling into the statutory class do not in 
fact reside with the parent on the post, must necessarily decide the 
question whether an established residence for the children off the post 
is a ground for denial of payment of tuition to a claiming school dis- 
trict. 


So much of Section 79-448 as reads: “The Superintendent of Pub- 
lic Instruction shall examine each of said claims and if satisfied as 
to its correctness, he shall certify the same to the Auditor of Public 
Accounts, who shall draw his warrant therefor upon the General 
Fund.”, must be understood to be a statutory direction relating to 
procedure. The condition which is to be observed relates to the pre- 
ceding itemized factors which must appear in the claim, when such 
factors are considered in connection with the basic fact that the parent 
of the child or children identified in the claim is one who falls into the 
statutory class of parents described in Section 79-446. Beyond such 
examination as may be deemed necessary to establish that basic fact 
the Superintendent of Public Instruction is not bound, nor author- 
ized, to go once he is satisfied by reference to the statutory factors that 
the amount of the claim is computed correctly. 
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The situation of the Superintendent of Public Instruction in deal- 
ing with such a claim is somewhat similar to that of a county board 
in dealing with a claim for an amount which is fixed by statute. “But 
they have no judicial power or discretion as to the interpretation of 
the law. Whenever the course to be pursued or the amount to be 
allowed is fixed by law, they must follow the law, and their acts in 
so doing or endeavoring so to do are ministerial only.” Mitchell v. 
County of Clay, 69 Neb. 779, 98 N. W. 662. 


It may very well be that the Legislature intended by Section 79- 
448 to require of the Superintendent that he make a determination 
upon evidence of a question of fact, i.e., that the parent of the child or 
children identified in the claim is one who falls into the statutory class 
of parents mentioned in Section 79-446 but, as the court says in State 
v. Cornell, 56 Neb. 143, 76 N. W. 459, at page 148 of the Nebraska Re- 
port, in speaking of the exercise by the Auditor of Public Accounts of 
his power to examine into claims against the State: “While the audi- 
tor’s action is not, strictly speaking, a judicial investigation and judg- 
ment, it is an essential prerequisite to such investigation.” 


The court in State v. Cornell ruled, at page 146, as follows: 


“* * * Tt is clear that by the constitution the auditor is 
made the responsible adjusting officer, and the legislation giv- 
ing effect to the constitutional provision requires him to pass 
upon claims and to keep a record of his action. The purposes 
of this case do not require us to determine to what extent it 
is competent for the legislature to control his action by re- 
quiring other officers to examine claims. Certainly the co 
stitution contemplated two things: First, that the auditor 
should have the power, and on him should rest the duty, of 
examining every claim upon the treasury; secondly, that every 
claimant should, by appeal from the auditor’s decision, have 
the right to have tested judicially, and according to the ordi- 
nary methods of procedure, his claims against the state. What- 
ever restrictions the legislature may impose, of the kind io 
which we have referred, must be merely in the nature of evi- 
dential requirements. Without flagrant disregard of the con- 
stitution such legislation cannot be given the effect of trans- 
ferring from the auditor to other officers the power of exam- 
ining and finally passing upon the merits of claims. * * *” 


It would appear to follow, therefore, that Section 79-448 is to be 
construed to authorize the Superintendent of Public Instruction simply 
to determine whether the evidential requirements set forth in Sec- 
tions 79-446 and 79-448 have been complied with by the district which 
makes the claim. If a district presents a claim setting forth the re- 
quired facts and satisfying the evidential requirements, then the su- 
perintendent is bound, where the amount claimed is computed cor- 
rectly, to certify the claim to the Auditor of Public Accounts. 


It is beyond the power of the Auditor of Public Accounts, as it is 
of the Superintendent, to require of the claiming school district that 
it demonstrate that a child of a parent who falls into the statutory 
class, has not a legal residence in the claiming school district. 


The whole purpose of the statute was to foreclose any such in- 
quiry and to exclude any consideration of the legal concept of resi- 
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dence in determining at whose expense a child is entitled to school- 
ing. Cf. Report of Attorney General 1943-1944, p. 175. 


Residence is ordinarily controlling in determining the answer to 
the question who foots the bill for schooling. Where the Legislature 
kas determined that the state shall foot the bill in particular situa- 
tions involving children of members of the armed forces stationed in 
Nebraska at posts over which the federal government has exclusive 
jurisdiction, it has taken the decision of difficult questions of residence 
out of the hands of public officers and settled the matter itself. “When 
the language of a statute is clear and unambiguous, courts will not by 
construction usurp the function of the law-making body and give it a 
meaning not intended or expressed by the legislature.” State v. 
Bishop, 123 Neb. 481, 243 N. W. 658. 


Hence, the matter of residence of the child is not to be considered 
and is beside the point once it is determined that the father of the 
child is a member of the armed forces and that he, himself, resides 
on the post where he is stationed, when such post is located on land 
over which the federal government has exclusive jurisdiction. That 
the father may spend one day a week off the post with his family is of 
no legal significance in determining the statutory right of the school 
district to claim the tuition. 


November 17, 1949 


LOTTERY 
Musical Tune-O As A Lottery 
SUBJECT: Gaming—Musical Tune—O as a lottery. 
REQUESTED BY: James J. Fitzgerald, County Attorney, Omaha, 
Nebraska. 
OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 
QUESTION: Is the game “Musical Tune-O” as described in 
analysis hereafter, an illegal lottery? 
CONCLUSION: The element of chance in Musical Tune-O is a 


dominant element and the game’s play is for- 
bidden by our anti-lottery statutes. 


ANALYSIS 


Radio stations desire to institute a program known as “Musical 
Tune-O”. The game is one whereby a list of 250 musical selections is 
published upon a Tune-O Card, 9 x 14 inches, which contains a dia- 
gram similar to that ordinarily used in Keno or Bingo games and con- 
taining twenty-five squares. Each of these squares contains a number 
which corresponds to a popular tune whose title is listed upon the 
ecard, and one “free’’ number in the center square. On the reverse 
side of the card is space for advertising by fourteen firms. The cards 
are obtainable at establishments of the advertising sponsors and are 
given to the customer without charge. A participant then takes his 


—522— 


ecards before the radio at home and listens to the program on which 
are played at random from the list of 250, songs, the titles of which 
are not announced but the recognition of which by the participant will 
permit him to place a button or a piece of corn on the square corres- 
ponding to its number and the participant who fills a horizontal, verti- 
eal or diagonal line across the card, telephones the radio station origi- 
nating the program and if his card correctly shows a winner, he is 
awarded a prize. The prize is awarded to the first person who calls. 


The promoters of this program have submitted a sample card to 
your office which we have examined and they have also stated that 
it is possible for any one contestant to obtain 25 cards (making up the 
complete and entire set) if he desires. The list presented to this office 
contains 250 very popular new and old songs which might fairly be 
called “familiar tunes”. 


We feel that the game as presented constitutes a lottery in viola- 
tion of the laws of Nebraska. The three elements normally required 
for the existence of a lottery as defined in 54 C. J. S. 845, are con- 
sideration, prize and chance. The Nebraska Supreme Court in its 
opinion, Fox Theatre v. Hunter, 133 Neb. 392, 275 N. W. 605, has clearly 
indicated in what types of conduct consideration supporting these 
lotteries may be found and we have no hesitation in saying that the 
requirement that the participant enter the store of any of the spon- 
sors to obtain the Tune-O cards and that he listen to the program 
satisfies that phase. Sufficient consideration is easily indicated in 
the advantage or indirect remuneration inuring to the sponsors. With 
respect to the prize, of course, there is no question. The prize is the 
basis of the game and the game is played to obtain one. The prize 
is the reason for any interest in the contest whatever (see C. J. S. Vol. 
54, p. 849). 


It is with respect to the element of chance that the formulators 
of this program have ingenuously sought to avoid coming within the 
forbidden category of a lottery. We are advised that this program 
is running in New York, Canada, Georgia and Maryland. However, 
an examination of the matter leads to the inevitable conclusion that 
in any practical application of the game, its winner would be deter- 
mined upon the basis chiefly of chance rather than skill. 


To the average of the radio listening public, there has no doubt 
come a knowledge of familiar tunes. This has come more to some 
than to others, depending upon the age and interests of the individ- 
uals and the availability of time for listening to radio music. It is 
whether or not a listener will recognize a tune such as “After You’ve 
Gone”, “The Man I Love”, or “Stardust” that presents the element of 
skill and judgment in this case and we feel that the question of knowl- 
edge and musical recognition for some persons presents an element not 
of chance, but of skill. The same may be said of many phases of our 
lives. If a bingo caller, instead of calling “Under O number 63 at 
random from the receptacle, should cail “Under the second letter of 
the word cOpious, the number which is the total of seven times nine”, 
he would then have posed both a spelling problem and a mathematical 
problem to all of the players. Anyone who could read or spell would 
know that it was the letter “O”. Anyone who could multiply would 
know that it was the number 63. This is a simple example, of course, 
but there are persons in every state who would not be able upon the 
basis of that information to place correctly the piece of corn upon the 
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number 63. “Bingo” as thus played, would constitute partially a game 
of skill, because those possessing better education than that would 
have a better opportunity to win at the game. This above simple ex- 
ample could be repeated in any form and the problems presented could 
involve cube root questions or any others so complicated as to remove 
from a great part of the persons playing the game any possibility of 
winning at all and still among those who remained to play and who 
possessed the skill and knowledge necessary to work the problems, 
the game would constitute a game of chance, the winner of which was 
determined by the selection of the number which corresponded to a 
number upon his card. 


The promoters of Musical Tune-O have made it quite clear to your 
office and our office that any person participating may obtain all 25 
cards and may be, therefore, in possession of all of the cards in the 
game and that then for him the matter is purely one of skill and judg- 
ment together with the mechanical skill necessary to place a coin or 
button on his card fast enough to call the local station first. This means 
that they feel it is a game of skill for these persons. We point out 
that while this is made expressly clear to your office and ours, it is not 
made clear to persons participating in the program. The only informa- 
tion with respect to this phase is the admonition “Get additional cards 
from any sponsor listed on the other side”, in no way suggesting that 
the player should or may arm himself with a complete set. Although 
the practical operation of the program has not been made available to 
us since it is not currently operating in Nebraska, we assume that a 
merchant would not furnish the 25 different cards immediately unless 
asked to do so and that some trouble would be involved in finding the 
25 different varieties. But for the purpose of this opinion, we assume 
that some persons, or many persons, will be in possession of all of the 
Tune-O cards and that they will have spread before them over an 
area of many square feet a chart on which they may win for sure, if 
they can get the number properly placed upon their cards and call 
the radio station first. It must be recalled that these persons will be 
competing with those less avid of contestants who will be playing 
with but the one card or the few cards given by their local merchant. 
Without question, the person with but one card has an opportunity to 
win for it is certain that one card in the hands of the “25-card player” 
will be the one which wins, and that that one card may and will be in 
the possession of many “one-card players” or “few-card players”. So 
that even if the “25-card player” knows all of the tunes and even if 
the “one-card player” knows only four of them, if by the fortuitous cir- 
cumstances of a selection at random of those four pieces, they are 
played, one after the other, or in any order mixed with other songs 
which do not fill lines across any cards, the man holding one card and 
knowing only four of the songs from the whole list would, provided he 
can dial a telephone, stand equally able to win as anyone in the listen- 
ing audience. The above situation is an extreme one for the purpose 
of demonstrating the dominance in the situation of the chance ele- 
ment. The list has been scrutinized by the writer and by other individ- 
uals with the discovery that many people know all of the tunes and 
some persons know very few of them. It is difficult to say which of 
these people would participate in the program, but it is safe to say 
that if as in the Bingo games containing cube roots mentioned above, 
an early acquaintance with the program indicates that the tunes are 
too difficult and unfamiliar to an individual, he will lose interest in 
the program so that the listeners will in a general sense be those who 


—524— 


possess, or who think they possess, skill and judgment in identifying 
these tunes. We say then that if the game is played among these 
people, the element of skill and judgment is resolved to one of simple 
recognition and that the element of chance as to the order in which 
the tunes will be played comes into existence and there remains pre- 
dominant over the elements of skill and judgment. 


We then find ourselves in the situation where the game as it will 
be played is one of skill and judgment to a certain extent, but that 
among many persons of equal skill and judgment, some with all cards 
and some with a few, the game is one of chance. If it were not one of 
chance, there would be no point in having the numbers printed upon 
the Keno slate at all. If it were pure skill, there would be no need to 
place corn or buttons upon the chart. It is by the random selection at 
the whim or chance of a drawing conducted in the studio that the 
order of playing the selections is determined. It is by the chance that 
this order will bring forth selections which will form a line upon a 
player’s card that determines whether that player may win or not. As 
pointed out above, if a player of some skill is playing only one card 
and that card happens to be the one upon which the combination first 
makes a “line”, that player with one card has a better chance to win 
the prize than a player who must necessarily scan all 25 cards in order 
to place his buttons across a “line”. We deem the language used by 
our court in the case of State, ex rel. Hunter v. Fox Theatre, 133 Neb. 
392, 275 N. W. 605, most applicable to this situation. The court there 
said: 


“They (paying patrons) made a contribution to increased 
income out of which a prize could be paid, a fund created by 
many to be drawn by the holder of a single lucky number on a 
tiny card. This contribution under the practical operation of 
‘bank night’ is the consideration actually paid by the regis- 
tered ticket holders for a chance at a prize and it is no less 
effective for that purpose because large numbers of registrants 
do not pay * * *”. 


While the foregoing was said with relation to the number of per- 
sons actually paying consideration as compared with those who did not 
pay it, the same analysis could be applied to those for whom there was 
an element of chance; that is, the mere fact that for some persons the 
game is one of skill does not operate to remove it from the category 
of a lottery when there are persons playing the game for whom the 
element of chance 1s the dominant factor, and when a lucky sequence 
may for these players thwart the skill of the expert contestants. 


In games in which both the elements of skill and chance play a 
part in determining who shall be the winner, there has been adopted 
a rule set forth in Ellison v. Lavin, 179 N. Y. 162, 71 N. E. 753, as 
follows: 


“The test of the character of the game is not whether it 
contains an element of chance or an element of skill, but which 
is the dominating element that determines the result of the 
game.” See 38 C. J. Sec. 5, page 220. 


Corpus Juris Secundum has analyzed the various rules as follows 
at Volume 54, page 847: 
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“Conversely, it is generally held that the mere fact that 
some skill is involved in the game is insufficient to save it 
from condemnation as a lottery, and that the word ‘lottery’ 
includes those schemes wherein chance is the dominant factor 
in determining the result, although it may be affected to 
some degree by the exercise of skill or judgment; but the 
rule, known as ‘the pure chance doctrine’, that a contest is not 
a lottery unless its issue depends entirely on chance, is sup- 
ported by some authorities. 


“The doctrine that chance must be the dominant factor 
is to be taken in a qualitative or causative sense, rather than 
in a quantitative sense; and thus, where a contest is multiple 
or serial, and requires the solution of a number of problems 
to win the prize, the fact that skill alone will bring contest- 
ants to a correct solution of a greater part of the problems 
does not make the contest any the less a lottery if chance enters 
into the solution of another lesser part of the problems and 
thereby proximately influences the final result.” 


We have made examination of many authorities respecting the 
application of the above rules and we feel that the Massachusetts 
court in 1936 in the case of Commonwealth v. Plissner, 4 N. E. (2d) 
241, wisely states as follows: 


“Though there is an element of skill in a game, if the 
element of chance is present in such manner as to thwart the 
exercise of skill or judgment, then the game may be a ‘lot- 
tery’.” 

State v. Hahn, 72 Pac. (2d) 459, 105 Mont. 270, ruled that a game 
called “skill ball” which was similar to bingo, except that each par- 
ticipant had the opportunity to affect the result by skillfully tossing 
the ball into a numbered box, the court held: 


“It is not enough under universally recognized tests be- 
tween games of skill and of chance that some skill is involved 
in the game. That fact alone will not save it from condemna- 
tion.” 


State, ex rel. McKittreck v. Globe Democratic Pub. Co., 341 Mo. 
862, 110 S. W. (2d) 705, 113 A. L. R. 1104, considered a puzzle contest 
and found the same to be a lottery. In an analysis of the facts of that 
case, it was found that out of the 84 puzzle cartoons, there were only 
two which were susceptible of two equally intelligent and equally 
indicated solutions. All of the rest required the solver to reach the 
single correct answer or none at all. The court held, and we feel the 
finding most pertinent in this present analysis, that even though the 
degree of skill required to work 82 puzzles was present for each con- 
testing person, still the element of chance that the puzzler might in 
working the other two each one or the other of two equally correct 
solutions and select the wrong one to hand in as his answer, made the 
game one in which chance played a dominant part. Indeed, in that 
case the selection of incorrect answers on these two puzzles deter- 
mined the winner and it was generally conceded that the answers of 
the persons who guessed wrong between the two possible answers, 
were equally indicated by proper puzzle solving methods. The follow- 
ing words of the court are deemed material: 
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“This tedious review of the cases shows the ingenuity 
with which efforts have been made to circumvent lottery laws 
by devising contests for a consideration which purport to be 
and in some degree actually are contests of skill, although their 
obvious, intended, and widely disseminated appeal is to 
chance—to the hope of winning by shrewd and lucky guess- 
ing disproportionately more than the contestant has put into 
the enterprise. These schemes have always been branded 
as mischievous. Indeed, an oft-quoted statement from Long 
v. State ,74 Md. 565, 570, 22 A. 4, 5, 12 L. R. A. 425, 28 Am. St. 
Rep. 268, is that ‘it is very difficult, if not impossible for the 
most ingenious and subtle mind to devise any scheme or plan, 
short of a gratuitous distribution of property, which has not 
been held by the courts of this country to be in violation of 
the lottery or gaming laws in force in the various states of the 
Union.’ Without going that far, it is safe to say that for the 
public good such schemes should be scanned by the courts 
with a scrutinous eye. 


“It is impossible to harmonize all the cases. But we 
draw the conclusion from them that where a contest is multiple 
or serial, and requires the solution of a number of problems 
to win the prize, the fact that skill alone will bring contestants 
to a correct solution of a greater part of the problems does not 
make the contest any the less a lottery if chance enters into 
the solution of another lesser part of the problems and thereby 
proximately influences the final result. In other words, the 
rule that chance must be the dominant factor is to be taken 
in a qualitative or causative sense rather than in a quantita- 
tive sense. This was directly decided in Coles v. Odhams 
Press, Ltd., supra, when it was held the question was not to 
be determined on the basis of the mere proportions of skill 
and chance entering in the contest as a whole. 


* * & 


“Further, we are convinced the question whether the ele- 
ment of chance was present must be viewed from the stand- 
point of the nearly 70,000 persons who entered the contest in 
response to the advertising thereof; and that it is not to be 
measured by an absolute or technical standards. As was said 
in Coles v. Odhams Press, Ltd., supra, ‘the competitor is the 
person to be considered.’ In the instant case the public was 
informed that any one might win; that no special skill, train- 
ing, or education was required; and that an opportunity was 
offered to gain some ‘easy money.’ It is true reference to the 
possibility of children’s winning was omitted from the later 
advertising, but aside from that hope was held out to the gen- 
eral public. That being true, whether chance or skill was the 
determining factor in the contest must depend upon the 
capacity of the general public—not experts—to solve the prob- 
lems presented.” 


It may therefore be said of the game here under consideration, 
that the most skillful song recognizer may not assure himself of being 
a winner. He may increase his chances by placing his cards near the 
telephone and even by having dialed the first four numbers of the sta- 
tion’s number. He may increase his chances by adding to his collection 
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of cards, but he may not assure himself of winning even if he has all 
the cards, for there will be among those competing, persons who have 
only one card and whose song recognition ability may be the equal of 
him, and such players may by chance thwart his skill and judgment 
and win the prize. 


It is our conclusion that the game as it may in any practical way 
be played, will amount to a lottery, rather than a game of skill. 


November 21, 1949 
TAXATION 


Authority of the County Board to Direct County Treasurer to Invest 
Money of Tax Foreclosure Fund in Registered County Warrants 


SUBJECT: Revenue and taxation—investment of county gen- 
eral fund money in registered county warrants. 


REQUESTED BY: Ray C. Johnson, Auditor of Public Accounts, State 
House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether a county board, pursuant to Sections 77- 


2334 to 77-2336, R. S. 1943, relating to invest- 
ment of sinking funds in registered county war- 
rants, may direct the county treasurer to invest 
money segregated in a Tax Foreclosure Fund in 
warrants registered against the County Bridge 
Fund. 


CONCLUSION: No. 
ANALYSIS 


Sections 77-2334 to 77-2336 relate to the investment of money in 
sinking funds by the county treasurer in legally issued and duly regis- 
tered warrants and bonds of the county, Section 77-2334 providing, in 
part, as follows: 


“The county treasurer of any county in which there is a 
sinking fund on hand in the treasury for the redemption of 
outstanding county, township or school district bonds, when 
such sinking fund is not otherwise invested, shall invest such 
funds in legally issued and duly registered warrants and le- 
gally issued and duly registered county bonds of the county at 
face value of such warrants or county bonds in any amount 
he may deem advisable, not to exceed seventy-five per cent of 
such fund, not otherwise invested and lying idle in the treas- 
urys FF FP 


It will be noted that investment is authorized only of money on 
hand in the treasury for the redemption of outstanding bonds. We do 
not think it necessary to elaborate the point that money segregated in 
a fund, denominated a tax foreclosure fund, is not money on hand for 
the redemption of warrants and bonds. 
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Section 77-1915 and Section 77-1916, R. S. 1948, relate to the pro- 
cedure to be followed in the disbursement of the proceeds of sale of 
real property in tax foreclosure proceedings. From examination of 
those sections we do not see in what way such a tax foreclosure fund 
could come into existence, save in Douglas County, under the proviso 
contained in Section 23-903, R. S. Supp. 1947. All court costs in tax 
foreclosure proceedings are paid out of the general fund in the first 
instance and since such costs are a first charge upon the proceeds of 
sale it must be presumed that all court costs so recovered by the 
county will, upon transmittal by the clerk of the district court to the 
county treasurer, necessarily be credited to the general fund. Again 
it must be presumed, as a matter of law, that no part of a tax fore- 
closure fund can consist of any money which, by the order of the dis- 
trict court, was to be prorated among the government subdivisions in- 
terested in the decree of distribution. Nor is it to be presumed that 
such a fund is an accumulation of moneys due to persons who fail to 
claim sums due them in foreclosure proceedings from the clerk of the 
district court since Sections 24-345 to 24-349, R. S. 1943, specifically 
provide that such moneys shall after due time be paid over by the 
clerk of the district court to the county treasurer who is bound to 
credit such money to the general fund. Likewise such a tax fore- 
closure fund cannot consist of the accumulation of the tax money held 
by the county treasurer in escrow pending the outcome of litigation 
under Section 77-1935, R. S. Supp. 1947. 


We can come to no other conclusion than that the money in the 
denominated tax foreclosure fund is in fact and in law money which 
belongs to and is a part of the general fund. Apart from Section 23- 
160.02, R. S. 1943, which governs only at present in Douglas County, 
we do not find that a county board is authorized to direct investment 
of general fund money in warrants registered against another county 
fund. 


By so doing a county board in any county other than Douglas 
County unlawfully usurps a power which the legislature has not seen 
fit to grant to it. It appears, therefore, not only that the maintenance 
of such a tax foreclosure fund is unwarranted but also that the board 
had no authority to direct the county treasurer to pay warrants drawn 
against a bridge fund out of money belonging to the general fund. 


The obligation of the county to the claimants who presented the 
bridge fund warrants for payment or registration has been discharged 
by payment. The county treasurer is not an assignee of such warrants 
as was the county treasurer of the claims considered in Woods v. 
Brown County, 125 Neb. 692, 251 N. W. 839, where the court held that 
the claims there considered had not been extinguished by payment 
from trust funds unlawfully loaned by the county treasurer to the 
claimants. The legal effect of the transaction in this instance is a trans- 
fer of money from the general fund to the bridge fund, without a statu- 
tory authority in view of the fact that Section 23-334, R. S. 1943, which 
authorized transfers was repealed by L. B. 114, Laws of Nebraska, 
1949, c. 36, p. 128. The warrants have been paid and the claims are ex- 
tinguished. 


The only question which remains is whether the Board although 
intending to do what it believed to be an otherwise lawful act, ie, a 
transfer, in an unauthorized manner, did not violate Section 23-910, 
R. S. Supp. 1947, which provides, in part: 
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“* * * No changes shall be made in the budget after its 
adoption, except as provided by Section 23-918. * * *.” 


Section 23-918, R. S. Supp. 1947, authorizes changes in the budget 
to meet emergencies. No argument is necessary to demonstrate that 
no emergency existed in this situation. While the board will have 
neither increased the appropriation for the Bridge Fund nor decreased 
the appropriation for the General Fund, the actual effect of the trans- 
action will have been to increase the amount which may be expended 
out of the General Fund for the fiscal year, and general fund money 
will have been used for a purpose for which no provision was made 
in the budget. At the end of the fiscal year, although presumptively 
no warrants will have been written in excess of the amount appropri- 
ated for either fund, the General Fund will have been depleted, in 
excess of the amount appropriated, by an amount equal to the trans- 
ferred amount, and the Bridge Fund will have been augmented by a 
corresponding amount. 


The effect of the Budget Act was to circumscribe the exercise of 
the power heretofore granted by Section 23-334 to transfer money. 


Unless provision is now made in the budget for a transfer under 
the limited authority granted by Section 23-333, R. S. 1943, which re- 
lates to a transfer of certain sinking fund money to general or road 
funds, or an emergency arises as is contemplated by Section 23-918, 
then a transfer can no longer be accomplished. What could not law- 
fully be done directly could not lawfully be done indirectly in this in- 
stance in view of the Budget Act. 


The necessity for such construction is the more pointed when we 
consider the effect upon the policy of the legislature, as it is expressed 
in the Budget Act, if a county board is to be free to ignore that act and 
to divert money from one fund to another in violation of Sections 23- 
909 and 23-912. 


Section 23-160.02 was enacted by the legislature to allow such in- 
vestments of idle money in county funds in county warrants by the 
County Board in Douglas County but not elsewhere. 

The policy of the legislature expressed in the Budget Act and in 
Section 23-1611, R. S. 1943, is aimed in part at uniformity of account- 
ing and fiscal practices and thus, howsoever desirable, reasonable and 
proper some local practice may appear to a particular county board or 
county officer, such local practice must be given up where it is not 
authorized by the Budget Act, particularly where to follow the prac- 
tice is to violate the Act. 


November 22, 1949 
SCHOOL LANDS 


Original Government Survey as Controlling With Reference to 
Boundaries of School Sections Insofar as School Lands 
are Concerned 


SUBJECT: Resurvey of Sections 16 and 36 in Morrill, Gar- 
den, Grant, Hooker and Cherry Counties. 
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REQUESTED BY: Board of Educational Lands and Funds, State 
House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 


QUESTION: Does the original government survey control with 
reference to the boundaries of school Sections 16 
and 36 in the counties where a later survey was 
authorized and approved? 


CONCLUSION: The original government survey is controlling 
insofar as the title to the school lands is con- 
cerned. 

ANALYSIS 


Under the enabling act of 1864, Sections 16 and 36 in each town- 
ship in the state were granted to the state in trust for the benefit of 
the common schools. At that time only a portion of the state had been 
surveyed and it was not until approximately 1879 that the entire state 
was surveyed. When the early settlers were homesteading in the 
west central part of the state very few of the original corners could be 
found and, therefore, the General Land Office in about 1895 author- 
ized a resurvey in those townships in which there was considerable 
public lands available. These surveys were made by W. W. Alt and 
N. A. Dixon. 


Both Alt and Dixon made independent surveys entirely disregard- 
ing the original survey. This resulted in placing Sections 16 and 36 
in the townships which were resurveyed in different locations than 
that established by the original government survey. These surveys 
were accepted by the surveyor general in about 1902 and all patents 
issued by the federal government since that time have been based on 
th Alt and Dixon surveys. Previous patents, however, were based on 
the original government survey. In about 1912, the General Land 
Office authorized the resurvey of a considerable number of school sec- 
tions located in Morrill, Garden, Grant, Hooker, and Cherry Counties 
for the purpose of determining the original boundaries and also deter- 
mining the portion of the original sections which were in conflict with 
patents issued under the Alt and Dixon surveys. 


The 1915 Legislature passed an act, now Section 72-262, R. S. 1943, 
which reads as follows: 


“The State of Nebraska hereby adopts the Dixon and Alt 
survey of the school lands included in the survey made in ac- 
cordance with the special Act of Congress entitled, ‘An act 
providing for the resurvey of Grant and Hooker counties in 
the State of Nebraska,’ approved August 9, 1894, as the true 
and correct survey of the school lands belonging to the State 
of Nebraska included in that survey, and hereby adopts the 
lines, corners and monuments made under the above special 
Act of Congress for Grant and Hooker counties, Nebraska, as 
the true, correct and legal boundary lines of the school lands 
included in that survey.” 


Also the 1929 Legislature passed an act, now Section 72-263, R. S. 
1943, which reads as follows: 
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“The resurvey made by the United States government of 
school sections sixteen and thirty-six, in townships twenty- 
one, twenty-two and twenty-three, north of range forty-seven, 
west of the sixth principal meridian, in Morrill County, Ne- 
braska, and known as tracts numbers sixty-three and sixty- 
four in township twenty-one; tracts numbers sixty-five and 
sixty-six in township twenty-two, and tracts numbers seventy- 
eight and seventy-nine in township twenty-three, which sur- 
veys have been approved by the Commissioner of the General 
Land Office, are accepted and adopted as the true and correct 
lines, corners, monuments and boundaries of such school sec- 
tions.” 


Subsequent to these legislative enactments the Board of Educa- 
tional Lands and Funds authorized the change of abstracts reducing 
the acreages of the school section involved by eliminating all portions 
which were in conflict. The result of this was a loss of considerable 
school lands. Certain patents have been issued by the federal govern- 
ment describing the lands by the section number according to the Alt 
and Dixon surveys which includes certain of the school lands granted to 
the State of Nebraska according to the original government survey. 
The question now presented is whether the state is entitled to claim 
all of Sections 16 and 36 granted to the state under the enabling act 
according to the original government survey. 


This question was answered by our court in Hickman v. Jones, 
et al., 119 Neb. 485, wherein the court said: 


“* * * Tt is conceded that, in the enabling act for the ad- 
mission of Nebraska into the Union as a state, the govern- 
ment granted to the state sections 16 and 36 in each town- 
ship, if such sections had not been otherwise disposed of prior 
to the admission of the state. The state’s title to section 16 
rests upon the original government survey. Any subsequent 
survey by the United States Government could not affect or 
change the title to or boundaries of the land originally granted 
to the state. * * *’’ (Emphasis supplied.) 


Another case which casts light upon the subject is State v. Tan- 
ner, 73 Neb. 104, 102 N. W. 235, which involved the question of the 
right of the Legislature to authorize a conveyance of certain indemnity 
school lands to individuals who had homesteaded the same and se- 
cured their patent from the federal government. Our court held said 
legislative act in contravention of the provisions of Sections 1 and 8 
of Article VIII of the Constitution and, therefore, inoperative and 
wholly void. In the opinion the court said: 


“In considering this case, we have not been unmindful of 
the fact that the defendant, who is in a measure innocent, is 
the victim of circumstances which work a great hardship on 
him, but this hardship cannot rightfully be obviated by the 
violation of a sacred trust imposed upon the state and those 
chosen to administer its affairs relating to the lands and funds 
belonging to the common schools, which should ever be kept 
inviolate and used and disposed of only in the execution of 
the trust. While the legislature no doubt may grant to the 
defendant, if in its wisdom it sees fit so to do, some measure of 
relief, in so doing due regard must be had to the greater in- 
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terests of the state, which, if observed, require a faithful ad- 
ministration of affairs pertaining to the management and dis- 
position of the school lands and funds as contemplated by 
constitutional provisions, and thereby promote the efficiency 
of the common schools in which all are alike interested. * * *” 
We, therefore, conclude that the original government survey is 
controlling insofar as the title of the school lands of the state is con- 
cerned and that the aforementioned acts of the Legislature could not 
deprive the school trust of any of these lands. The Board of Educa- 
tional Lands and Funds was also in error in authorizing the change of 
abstracts reducing the acreages of the school section involved by elim- 
inating all portions of them which were in conflict according to the 
later survey. 


November 22, 1949 
ASSISTANCE 


Application Granting a Receipt of Old Age Assistance Accompanied 
By Filing A Lien Terminates Joint Tenancy 


SUBJECT: Old Age Assistance, lien for as to terminating a 
joint tenancy. 


REQUESTED BY: John D. Zeilinger, County Attorney, York, Ne- 
braska. 


OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 


QUESTION: Does the application for, granting of and receipt 
of Old Age Assistance, accompanied by the filing 
of a lien under Sec. 68-215.01, R. S. Supp. 1947, 
sever and terminate a joint tenancy? 


CONCLUSION: Yes. Under the Nebraska Statutes the application 
for and receipt of Old Age Assistance together 
with the filing of a lien therefor is such a volun- 
tary contract of alienation as to terminate the ex- 
istence of a joint tenancy between the applicant 
and another co-owner. 


ANALYSIS 
Your question arises under the following facts: 


“ ‘A? and ‘B’ are husband and wife and hold title to their 
home by joint tenancy. ‘A’ becomes 65 years of age and applies 
for and is granted Old Age Assistance. ‘B’ is not 65 years of 
age. An OAA lien is filed against the real estate as provided 
by 68-215.01, R. S. Supp. 1947. ‘A’ dies. ‘B’ requests the 
County Board to release the lien without offering to repay 
the assistance furnished ‘A’ to the extent of one-half of the 
value of the property.” 


Section 68-215.01, R. S. Supp. 1947, provides as follows: 
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“The assistance benefits any recipient of old age assist- 
ance shall receive shall be a lien on any real estate owned 
by the recipient of such assistance from and after the date of 
the filing of the certificate as provided in this section. When- 
ever a certificate is issued for such assistance to any person in 
whom the title to any real estate is vested, a copy of such 
certificate shall be indexed and recorded in the manner pro- 
vided for the indexing of real estate mortgages in the office 
of the register of deeds or county clerk of the county in which 
the real estate is situated and such recording and indexing 
shall constitute notice of such lien.” 


This section provides that all benefits received by an individual 
shall be a lien on any real estate owned by the individual. The effect 
of the application therefor has been considered by the Supreme Court 
in the case of Boone County Old Age Assistance Board v. Myhre, 149 
Neb. 669, 32 N. W. (2d) 262, with the resultant holding that the applica- 
tion for assistance listing property owned by the applicant after which 
payments are received by virtue thereof constitutes a contract on the 
part of the applicant making that real estate subject to a claim for the 
payments received which claim may be enforced after her death. That 
case considers the provisions of Section 68-216 which provides that no 
statute of limitations shall apply to such claims and Section 68-215 
which provides that no steps shall be taken to enforce the county’s 
claim until after the death of the individual applicant and his or her 
surviving spouse. This case involved a claim in the estate of the de- 
ceased rather than the enforcement of statutory lien. 


The case of Goff v. Yauman, et al., 237 Wis. 643, 298 N. W. 179, hold: 
that the interest of one co-owner in property held by him as joint 
tenant with another co-owner is alienated sufficiently to amount to « 
severance to a joint tenancy when the application for Old Age Assist- 
ance made under statutes of that state is made and approved and a 
lien filed for payments. The Nebraska Supreme Court in Boone 
County case (supra), cited as controlling some of the words of the 
Goff case at page 677 of the opinion and we are led to believe that 
were the identical matter to be presented to our court the reasoning of 
the Goff case would be applied to our statutes. Joint tenancies once 
in existence may be terminated in a number of ways. If one of the 
joint tenants makes a conveyance of his interest for life that has been 
regarded as severing the tenancy. Tiffany Law of Real Property, Sec. 
425. In jurisdictions in which a mortgage ordinarily operates to trans- 
fer the legal title, a mortgage by a joint tenant, which involves such a 
transfer, will no doubt cause a severance of the joint tenancy and in 
Indiana which is a lien theory state the execution of a mortgage by 
cne joint tenant has been held to affect a severance of the joint ten- 
ancy. Wilkinson v. Young, 144 Ind. 1, 41 N. E. 68. The bankruptcy 
of one joint tenant with the involuntary transfer of his interest to the 
trustee results in a severance and it is a general rule that the sale of a 
joint tenant share under execution upon a judgment against him severs 
the joint tenancy. Tiffany Law of Real Property, Vol. 2, p. 211. It is 
generally held that a mere existence of a judgment lien not enforced 
by execution sale does not sever the tenancy so that if a judgment 
creditor allows his judgment debtor to escape execution and sale until 
the death the survivor takes the entire estate free of the judgment 
against the co-tenant. (Ibid Sec. 425). 
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It is an attempt to place the Old Age Assistance lien situation 
among these various methods by which a joint tenancy may be severed 
that is called for by the question in your case. We might first be in- 
clined to feel that the mere application for Old Age Assistance and the 
listing of real estate in such application was entitled to no more dignity 
than a judgment in a court of record so that unless it was enforced 
during the life of the co-tenant it was lost as a lien against the prop- 
erty but there is an element in the Old Age Assistance situation which 
is not present in the judgment case. The creditor has at all times the 
ability to cause sale of the property to satisfy his judgment. It, there- 
fore, is not a hardship upon him to have his rights if he chooses to 
sleep upon them disappear with the death of his debtor. The county 
assistance boards of the State of Nebraska do not have this same 
possibility. Instead they are strictly forbidden to enforce the lien 
which they hold against the property of the recipient of benefits while 
she or her surviving spouse live. This places the analogy in a different 
light and it must be conceded that the applicant owned something dur- 
ing her lifetime and that she pledged that something to the repayment 
of any assistance which she may have received during her lifetime. 
She was allowed to retain her interest in real estate subject to this 
lien. The State of Nebraska sleeps on no rights while the recipient 
lives. The State of Nebraska is forbidden to have a sale of the appli- 
cant’s interest. We, therefore, feel that the reasoning of the Goff case 
(supra) where the court said: 


“* * * To these transactions there are applicable the fol- 
lowing conclusions stated in Hawkins v. State of Kansas Social 
Welfare Board, 148 Kan. 760, 84 P. (2d) 930, 933, in relation to a 
recipient of old age assistance, who had applied for and ac- 
cepted assistance granted her under the terms of a statute, to- 
wit: ‘That application, the grant of assistance, and the accept- 
ance of that assistance constituted a contract between the 
plaintiff and the official boards having to do with the matter 
of the old-age assistance granted to her. Plaintiff entered into 
that contractual relation with defendants on the only terms 
they were authorized to deal with her—the terms of the stat- 
ute,—so she must be held to have consented to the lien which 
the statute enacted as a condition of the granting of the old- 
age assistance she thus obtained.’ 


“As there was likewise such consent on the part of Emma 
Goff, the resulting lien on her joint tenancy interest under 
the provisions in sec. 49.26 (4), Stats., is comparable to the lien 
under a mortgage in that it likewise is a lien upon property as 
security for the repayment of money, and rests upon the con- 
sent of the person upon whose interest in the property the lien 
attaches. On the other hand, in this respect the lien under 
sec. 49-26(4), Stats., differs from a judgment lien which arises 
ordinarily without the judgment debtor’s consent. Because of 
this difference between these liens and the effect thereof on 
the question of the severance of a joint tnancy, the decision 
in Musa v. Segelke & K. Co., 224 Wis. 432, 272 N. W. 657, 111 
A. L. R. 168, is not in point. In Secs. 270.79 and 272.14, Stats., 
relating to the lien of a docketed judgment, there is no such 
provision indicating the continuance of the right to enforce 
the judgment creditor’s lien on a joint tenancy interest after 
a joint tenant’s death as there is in sec. 49.26 (4), Stats., inso- 
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far as it is provided therein that the lien shall attach to all 
real property ‘including joint tenancy interests’ and ‘shall re- 
main a lien until it is satisfied;’ and ‘shall be enforceable * * * 
after transfer of title * * * by sale, succession, inheritance, or 
will * * *”’ At all events, it suffices in the case at bar that 
Emma Goff had, at the time she applied for old age assistance 
under sec. 49.26 (4), Stats., the right to terminate the tenancy 
by transferring her interest; and likewise the right to subject 
this interest to the lien provided as security for such assist- 
ance by sec. 49.26 (4), Stats. In applying for and accepting 
the assistance, under the law which provided for the grant- 
ing thereof upon the conditions that would operate to sever 
the tenancy, she terminated the tenancy by her own voluntary 
acts and was doing nothing more than what she had the right 
to do; and to which plaintiff had no more right to object than 
she would have had to object to a severance by an outright 
conveyance by Emma Goff of her interest in the property. 
Plaintiff had nothing but the right of survivorship if the joint 
tenancy was not severed and she had no right to restrain 
Emma Goff from severing the tenancy. As the statute does 
not affect joint tenancies directly, and they are to be affected 
only by and upon the voluntary act of a joint tenant at her 
own election, and at a time when she could so affect the 
tenancy at her election, there is no such retroactive applica- 
tion of the statute so as to render it invalid.” 


would be equally applicable to the laws of Nebraska pertaining to 
Old Age Assistance benefit payments and that the application by one 
joint tenant for benefits which results in payment of such benefits and 
the filing of a lien certificate therefor amount to a voluntary sever- 
ance of the joint tenancy relationship between the applicant and the 
co-owner in the same fashion as would a deed or an execution sale. 
It is, therefore, our opinion that your county board need not release 
its lien against the property and that in an action to quiet title to the 
same the lien should be urged as a valid and enforceable one against 
the interest that belonged to the recipient of Old Age Assistance. 


The field in this respect is somewhat novel and the Goff case 
seems to be the only reported case passing directly upon the question. 
For that reason we have carefully examined the provisions of the Wis- 
consin Statute as compared to those of the Nebraska law. The prin- 
cipal difference between the statutes is that the Nebraska law pro- 
vides that the lien (Sec. 68-215.01, R. S. Supp. 1947) shall be “on any 
real estate owned by the recipient of such assistance from and after 
the date of the filing of the certificate as provided in this section” 
whereas the Wisconsin statute provides that the lien shall attach to all 
real property “including joint tenancy interests” and “shall remain a 
lien until it is satisfied”; and “shall be enforceable * * * after transfer 
of title * * * by sale, succession, inheritance or will.” It is our opinion 
that the mere use of the term “lien” indicates that a charge is placed 
upon the person’s property until satisfied and that the use of the 
words in the Nebraska law “any real estate” is broad enough to cover 
all of the interests held by the applicant at the time the application for 
assistance, at the time of the receipt of any assistance payments and 
at the time of filing the lien. That an interest in real estate held as 
co-tenant would be included in the term “any real estate” seems obvi- 
ous. We feel that there is no such difference in the inception and his- 


—536— 


tory of the two statutes which would necessarily presuppose a different 
result in this state under our law as written from that reached by the 
Wisconsin court. 


November 23, 1949 
WORKMEN'S COMPENSATION COURT 
Workmen’s Compensation Court is a Court of Record 


SUBJECT: Courts: Workmen’s Compensation Court as a 
court of record. 


REQUESTED BY: O. M. Olsen, Presiding Judge, Workmen’s Com- 
pensation Court, State House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 
QUESTION: Is the Workmen’s Compensation Court a court of 


record with authority under Section 25-2121, 
R. R. S. 1943, to punish by fine and imprison- 
ment, contempt of court and for the purposes of 
requiring that atorneys from adjoining states 
comply with the provisions of Section 7-103, R. S. 
1943, in order to practice therein? 


CONCLUSION: The Nebraska Workmen’s Compensation Court is 
a court of record within the meaning of Sections 
25-2121, R. R. S. 1943, Section 7-103, R. S. 1943. 


ANALYSIS. 


Article V, Section 1 of the Constitution of Nebraska reads as fol- 
lows: 


“The judicial power of the state shall be vested in a su- 
preme court, district courts, county courts, justices of the 
peace, and such other courts inferior to the supreme court as 
may be created by law; but other courts may be substituted by 
law for justices of the peace within such districts, and with 
such additional civil and criminal jurisdiction, as may be pro- 
vided by law.” 


The Nebraska Workmen’s Compensation Court was, by statute, 
(now Sec. 48-152, R. S. 1943) established and inaugurated pursuant to 
this section. The Legislature in determining those courts in which an 
outstate attorney may not practice unless he associates local counsel 
has used the term “court of record” (7-103, R. S. 1943) and in the stat- 
ute (25-2121, R. R. S. 1943) providing for the authorization to commit 
persons for contempt of court has again used the phrase “court of 
record”. Those sections provide: 


“Every court of record shall have power to punish by fine 
and imprisonment, or by either, as for criminal contempt, per- 
sons guilty of (1) disorderly, contemptuous, or insolent be- 
havior towards the court, or any of its officers in its presence; 
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(2) any breach of the peace, noise or other disturbance tend- 
ing to interrupt its proceedings; (3) willful disobedience of or 
resistance willfully offered to any lawful process or order of 
said court; (4) any willful attempt to obstruct the proceed- 
ings, or hinder the due administration of justice in any suit, 
proceedings, or process pending before the courts; or (5) con- 
tumacious and unlawful refusal to be sworn or affirmed as a 
witness, and when sworn or affirmed, refusal to answer any 
legal and proper interrogatory.” Sec. 25-2121, R. R. S. 1943). 


“Any regularly admitted practicing attorney in the couris 
of record of another state or territory, having professional 
business in the courts of record of this state may, on motion, 
be admitted to practice for the purpose of said business only 
in any of said courts upon taking the oath as required by sec- 
tion 7-104, and upon it being made to appear to the court by 
a written showing filed therein that he has associated and 
appearing with him in the action an attorney who is a resi- 
dent of Nebraska duly and regularly admitted to practice in 
the courts of record of this state upon whom service may be 
had in all matters connected with said action with the same 
effect as if personally made on such foreign attorney within 
this state; Provided, regularly licensed practicing attorneys of 
other states, the laws of which states permit the practice in 
its courts of attorneys from this state without a local attorney 
being associated with such attorney, shall not be required to 
comply with the provisions of this section.” Sec. 7-103, R. S. 
1943. 


Nowhere in our statute is the term “court of record” specifically 
defined. In Words & Phrases, Perm. Ed., Vol. 10, p. 266, are found 
numerous and varied definitions of the term “court of record”. The 
multitudinous definitions seem to be resolved in the following quota- 
tion from C. J. S., Vol. 21, Sec. 5, p. 20: 


“A court of record has been defined as a court where the 
acts and judicial proceedings are enrolled in parchment for a 
perpetual memorial and testimony, and which has power to 
fine and imprison for contempt of its authority; a court that 
is bound to keep a record of its proceedings, and that may fine 
or imprison; a court whose proceedings are enrolled for a 
perpetual memorial and testimony, which rolls are called the 
records of the court, and are of such high and super-eminent 
authority that their truth is not to be called in question; a judi- 
cial, organized tribunal having attributes and exercising func- 
tions independently of the person of the magistrate desig- 
nated generally to hold it, and proceeding according to the 
course of the common law; and a court having a seal, although 
the presence of absence of a seal is not necessarily conclusive 
of the character of a court as one of record. Courts may be 
designated by statute as courts of record, as will more fully 
appear from an examination of the statutes and of the de- 
cisions referred to infra this note, and it has been said that a 
test entitled to considerable weight in determining whether 
or not a court is one of record is whether the legislature 
creating the court has or has not declared it to be a court of 
record. The phrase ‘court of record,’ as employed in state 
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statutes, has been construed as restricted to state or federal 
courts within the state in question. 


“Courts not of record include inferior local courts, or in- 
ferior courts, lacking the power to fine or imprison for con- 
tempt, or those of inferior dignity, which have no power to 
fine or to imprison, and in which the proceedings are not 
enrolled or recorded; and all courts which do not come within 
the definition of a court of record are courts not of record.” 


It seems to be one of the more significant tests that a court may or 
may not punish individuals for contempt. In Nebraska it would be 
begging the question to use that test for in Nebraska that power is 
specifically delegated only to ‘courts of record” by Section 25-2121, 
R. R. S. 1943. The statute setting up the Workmen’s Compensation 
‘Court provides that it shall have the following requisites, all of which 
are treated as indicia of a “court of record”, to-wit: 


1. A clerk (Sec. 48-157, R. S. 1943) who shall keep a full and true 
record of the proceedings. 


2. A seal (Sec. 48-160, R. S. 1943) for the authentication of its 
documents which shall be judicially noticed. 


3. The duty to maintain full and true records (Sec. 48-167, R. S. 
1943). 


4. The authority to adopt rules and some specific authority to 
compel the attendance of witnesses, production of books and 
papers, with the attendant authority to commit the witness 
for disobedience of an order (Sec. 48-163, R. S. 1943). 


5. The authority contained in Sec. 48-162, R. S. 1943, as follows: 


“The Nebraska Workmen’s Compensation Court, or any 
judge thereof, is authorized and empowered to examine under 
oath or otherwise any person, employee, employer, agent, su- 
perintendent ,foreman or officer of any copartnership or cor- 
poration, any officer of any domestic insurance company, any 
agent of any foreign insurance company, or any medical prac- 
titioner; to issue subpoenas for the appearance of witnesses 
and the production of books and papers and administer oaths 
with like effect as is done in other courts of law in this state. 
In the examination of any witness and in requiring the pro- 
duction of books, papers, and other evidence, the compensa- 
tion court shall have and exercise all of the powers of a 
judge, magistrate or other officer in the taking of deposi- 
tions or the examination of witnesses, including the power to 
enforce his orders by commitment for refusal to answer or for 
the disobedience of any such order.” (Emphasis supplied.) 


We feel that this indicates in a general way the whole intent of 
the Legislature that from its creation the Nebraska Workmen’s Com- 
pensation Court should be considered as a court of record in this state 
and that, therefore, those rules respecting the admission of attorneys 
should be applied to it as well as those rules pertaining to contempts 
of such court. 


It is, therefore, our opinion that your court has the authority to 
punish for contempt pursuant to Sec. 25-2121, R. R. S. 1943, and that 
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for those attorneys practicing before it who come from other states 
which require of lawyers in this state that a local attorney be asso- 
ciated there, your court must require association of a Nebraska attor- 
ney for the purpose of practicing here. It must be noted that Rule 6 
of the rules of the Supreme Court provides that a practicing attorney 
may be admitted on motion for practice in either the Supreme Court 
of the district courts of Nebraska but we do not feel, until a reported 
case is decided so holding, that this rule indicates that attorneys or non- 
attorneys may freely practice in other ‘courts of record” in this state 
without conforming to the statutory requirements imposed by the 
Legislature. See State, ex rel. Johnson v. Childe, 139 Neb. 91, 295 
N. W. 381, and cases cited therein. 


November 23, 1949 
LOTTERIES 


Trying For Prize When Drawing is Made Outside This State 
as Constituting a Lottery 


SUBJECT: Gaming—drawing outside the state as a lottery. 


REQUESTED BY: Otto H. Wellensiek, County Attorney, Nebraska 
City, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 


QUESTION: Is the distribution of “bonus tickets” within this 
state for a drawing to be conducted in the studio 
of a radio station outside this state forbidden un- 
der the lottery statutes of this state? 


CONCLUSION: The fact that a drawing is conducted outside of 
the State of Nebraska in no way changes the 
nature of violations of Nebraska lottery laws in 
Nebraska. The plan suggested in your letter is 
an illegal lottery and persons participating in it 
should be prosecuted in Nebraska. 


ANALYSIS 


You have inquired as to the legality of a proposed automobile 
raffle conducted in the following manner: 


The Chamber of Commerce of Nebraska City is sponsoring a 
program for the purpose of increasing the sales for the merchants 
of Nebraska City and making Nebraska City a better and bigger 
marketing center. 


The merchants are giving one bonus ticket for each dollar 
of merchandise purchased or for each dollar of an account paid. 
Samples of these tickets are herewith enclosed. The merchant 
secures these tickets from the Chamber of Commerce at a cost of 
$15.00 per thousand for the first two thousand and $3.00 per thou- 
sand for each additional thousand tickets. The promotion con- 
tends that these tickets are given out on the same basis as S. & H. 
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Stamps or Gold Stamps. They are redeemable at the office of the 
Chamber of Commerce at the rate of 25¢ per thousand. 


In addition to giving these tickets for each dollar purchase, 
they are being given away free by the merchants and at the 
office of the Chamber of Commerce at the request of any individ- 
ual. 


On December 24, a “NAME THE MUSIC CONTEST”, will be 
conducted over a radio station in Iowa. The holder of the bonus 
tickets may put the stubs in boxes which will be provided for that 
purpose in Nebraska City on December 24. Stubs will be then 
taken to the radio station in Iowa from which one will be drawn. 
Arrangements will be made for this broadcast in the open some- 
where in Nebraska City and whomever is the holder of the cor- 
responding number will be given an opportunity to participate in 
the contest. A musical selection will be played and if the holder 
of the ticket names the musical selection correctly, he will be 
the winner of a car to be given away. The tickets will be used for 
the purpose of selecting who will participate in the contest. The 
tickets can be redeemed prior to the day of the contest or any time 
thereafter. Numbers will be drawn until someone wins the con- 
test. 


There will be no advertisement that these bonus tickets may 
be used as a chance to win a car. It is a method of selecting those 
who will participate in the contest and the winner of the contest 
will win the automobile in question. 


The plan is obviously a raffle similar to that forbidden by our 
laws. See Chamber of Commerce of Plattsmouth vy. William G. Kieck, 
128 Neb. 13, 257 N. W. 493. The fact that a trivial cash value is placed 
upon the tickets does not in any way destroy their identity as lottery 
tickets. C. J. S., Vol. 54, p. 854, states as follows: 


“Where the trading stamp scheme contemplates that the 
goods to be distributed among the holders of the stamps are 
to be disposed of by chance it is a lottery” 


and that is precisely what is contemplated in your case. 


The nature of this enterprise as a lottery is not destroyed because 
the person whose number is drawn receives an opportunity to compete 
in a song guessing contest which may or may not involve some skill, 
depending upon whether the tune played is one similar to ‘Jingle 
Bells” or “Prelude in C Sharp Minor”, for the opportunity to compete 
in such a contest is a thing of value and alone constitutes sufficient 
prize to furnish that required element in an illegal lottery enterprise. 


Nor does the possibility of obtaining free tickets from some mer- 
chants remove the consideration element. See State v. Fox Theatre, 
133 Neb. 392, 275 N. W. 605. 


It must be recalled that Sections 29-961, 29-962, and 29-963, 
R. R. S. 1943, forbid the performance in Nebraska of any of the acts 
connected with initiating, promoting, or carrying on a lottery, selling, 
vending or disposing of lottery tickets or advertising or publishing an 
account of a lottery. These acts are illegal in Nebraska and punish- 
able by a fine or imprisonment and this means that each merchant who 
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disposes of these tickets is subject to prosecution thereunder, that the 
Chamber of Commerce or the individuals initiating or setting on foot 
this plan are subject to prosecution and those persons who use public 
advertising in connection with it are subject to prosecution and punish- 
ment. It is the settled rule set forth in every text which we have been 
able to examine that the mere fact that the drawing will be conducted 
in Ireland, in Iowa or in any state other than Nebraska has no effect 
upon the criminal nature of the acts performed in Nebraska. C. J. S., 
Vol. 54, p. 863, states as follows: 


“Statutes prohibiting lotteries have been held applicable 
to acts within the forum in furtherance of foreign lotteries.” 


The interstate carriage of lottery tickets is forbidden by the laws 
of the United States. See U. S. v. Wade, 59 Fed. (2d) 831. The persons 
who transport these tickets to the radio station in Iowa will be subject 
to prosecution under the federal act as would any persons who aid 
and abet such carrier. The laws of Iowa also forbid lotteries and this 
office will upon your request and your identification of the radio sta- 
tion to be involved in this transaction notify the enforcement authori- 
ties in Iowa of its contemplated operation. C. J. S., Vol. 54, p. 867 
states, citing ample authority, the general rule as follows: 


-“Statutory prohibitions against the sale of lottery tickets 
ordinarily apply, either expressly or by construction, to the 
sale of tickets in lotteries operated outside the state, even 


though authorized by other states or by foreign governments. 
ee? 


In our opinion the scheme set forth in your letter is an ill con- 
sidered and obviously illegal lottery enterprise. It should be stopped 
by the authority of your office for it is with these lotteries, conducted 
and sponsored by otherwise reputable business men and firms that en- 
forcement is rendered difficult against common gamblers and known 
racketeering enterprises. This office stands ready to assist you in 
any way to bring about the stoppage of this operation. 


November 23, 1949 


NEBRASKA STATE RACING COMMISSION 
Distribution of Surplus Funds 


SUBJECT: Racing Commission. Distribution of surplus 
funds. 


REQUESTED BY: FEarl J. Moyer, Chairman, Nebraska State Racing 
Commission, 1210 P Street, Lincoln, Nebraska. 


OPINION BY: James H, Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 
QUESTION: Under L. B. 98, 61st Session of Nebraska Legisla- 


ture, 1949, is it mandatory for the Nebraska State 
Racing Commission to divide money remaining in 
its hands into 93 equal parts and remit one part 
to each county treasurer or may the commission 
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first require a showing that a county fair or 4-H 
Club show was conducted in such county before 
making distribution? 


CONCLUSION: The Racing Commission shall distribute the money 
remaining in its hands to 93 county treasurers in 
equal parts, regardless of whether county fairs or 
4-H Club county shows were held in such coun- 
ties. The further provisions in L. B. 98 consti- 
tute a limitation upon the disbursement of the 
money by the county treasurer of each county. 


ANALYSIS 


Section 2-1210, R. S. 1943, prior to the enactment of L. B. 98, reads 
as follows: 


‘The balance of the funds coming into the hands of the 
commission, after its expenses and the permanent expense 
fund shall have been deducted as hereinbefore provided, shall 
be disposed of by the commission as follows: Said balance 
shall be divided into as many equal parts as there are counties 
in the state of Nebraska having approved and qualified county 
fairs or that may hold 4-H club shows or any kind of livestock 
shows or rodeos, and one part shall be remitted to the county 
treasurer of each such county regardless of population, to be 
used only for the purpose of paying premiums for agricul- 
tural and livestock exhibits and such other premiums as are 
referred to in section 2-205.” 


The section has been amended by that bill so that effective March 
8, 1949, it reads as follows: 


“2-1210. The balance of the funds coming into the hands 
of the State Racing Commission, after its expenses and the 
permanent expense fund shall have been deducted as here- 
inbefore provided, shall be divided into as many equal parts 
as there are counties in the State of Nebraska. One Part shall 
be remitted to the county treasurer of each county regardless 
of population. If the county has an approved and qualified 
county fair, the money shall be used only for the purpose of 
paying premiums for agricultural, home economics, and live- 
stock exhibits and such other premiums as are referred to in 
section 2-205; Provided, if there is no approved and qualified 
county fair for the county, the money shall be used by a 4-H 
club having a county show.” 


Although in the legislative proceedings there is some reason to 
feel that the Legislature may have intended that the money be dis- 
tributed only to those counties in which 4-H club shows or legally 
organized county fairs rather than livestock shows or rodeos were con- 
ducted; the wording of the statute is without ambiguity. (See Min- 
utes of Committee on Agriculture February 9, 1949—Standing Com- 
mittee Statement February 10, 1949—Standing Committee Statement 
February 15, 1949.) It clearly provides for distribution to 93 counties 
without regard to whether or not qualified shows are conducted. The 
devoting of the funds to the purposes which foster county fairs and 4-H 
Club shows is still accomplished by the act, but not by the manner in 
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which the Commission makes its distribution. Rather it is accom- 
plished by the requirement that the County Treasurer may not dis- 
burse the money received as his county’s fractional part for any except 
such purposes. The bill made no mention by any savings clause of 
those counties which in 1948 may have held county fairs or shows pay- 
ing premiums under Section 2-205, R. S. 1943. The stated purpose of 
the amendment is “to change the manner of distribution of the surplus 
funds of such commission to the counties and the use thereof; * * *” 
and it appears clear that there is no longer any requirement that a 
county conduct such show to receive its portion of the funds in the 
first instance. The county treasurer is limited by this act in his dis- 
tribution of the funds since they may be disbursed only to the uses 
prescribed in the act and they must be held for this purpose unless 
the legislature otherwise designates. The Racing Commission is not 
authorized to withhold distribution from any county, once the amount 
of money constituting the balance shall have been determined. 


November 30, 1949 
COUNTIES 


County Budget Act; Contracting of Indebtedness and Issuing of 
Warrants Prior to the Adopting of the Budget 


SUBJECT: County government—county budget act. 


REQUESTED BY: Stanley J. Oliverius, County Attorney, Boone 
County, Albion, Nebraska. 


CPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether so much of Section 23-132, R. S. 1943, 


which prohibits the contracting of indebtedness 
or the issuance of warrants against any fund, prior 
to the adoption of the budget, in excess of fifty 
per cent of the amount of the fund provided for 
in the preceding budget unless there is money 
in the treasury to the credit of the proper fund 
for the payment of the same, is in conflict with 
Section 23-914, R. S. Supp. 1947, which, until the 
budget is adopted, authorizes the expending of 
cash on hand in any fund but limits the amount 
so to be expended to one-twelfth of the preceding 
budget? 


CONCLUSION: Yes. The conflict is resolved, however, by noting 
that the limitations so expressed were originally 
related to the different fiscal years to which each 
statute was applicable. Section 23-914 now gov- 
erns in all counties, prior to the adoption of the 
budget. 


ANALYSIS 
Section 23-132, R. S. 1943, provides in part as follows: 
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“The county board, after the adoption of the annual 
county budget, may issue warrants against the various funds 
provided for in said budget within the limitations hereafter 
prescribed. It shall be unlawful for the county board of any 
county to isue any warrants on any fund or contract any in- 
debtedness against any fund, prior to the annual levy made 
by the county board in August, in excess of fifty per cent of 
the fund provided for in the preceding annual budget unless 
there is money in the treasury to the credit of the proper fund 
for the payment of the same. * * *” 


Section 23-914, R. S. Supp. 1947, provides as follows: 


“On and after July 1, 1945, and July 1 of each succeed- 
ing year and until the adoption of the budget by the county 
board in August, the county board may expend any balance 
of cash on hand in any fund for the current expenses of the 
county payable from such fund, but not to exceed one-twelfth 
of the amount provided in the last county budget for such 
fund. Such expenditures shall be charged against the ap- 
propriation for such fund as provided in the budget when 
adopted.” 


Section 23-902, R. S. Supp. 1947, provides as follows: 


“Sections 23-901 to 23-919 shall apply to all the counties 
of this state, except counties having a population of two hun- 
dred thousand or more inhabitants, and shall apply to counties 
of the latter class to the extent and under the conditions pre- 
sented in section 23-920. The fiscal year for all counties, ex- 
cept as is provided for in section 23-920, shall begin July 1 
and end June 30, and shall be the budget year.” 


Section 23-920, R. S. Supp. 1947, referred to in Section 23-902, 
was applicable only in Douglas County which was authorized to ad- 
here to a calendar fiscal year, as was the case in all counties prior to 
the 1945 amendment of the County Budget Act. In 1947 Douglas 
County, the only county governed by Section 23-920, adopted a fiscal 
year beginning on July 1. 


The conflict between Sections 23-132 and 23-914 is resolved, there- 
fore, by noting the real application of these sections to the fiscal years 
to which they are and were pertinent. 


In Douglas County, until 1947, the fiscal and budget year began 
January 1 and the levy for that year was not made until August. 
Hence, the limitation of Section 23-132, after 1945, applied only in the 
case of Douglas County. In all other counties, after 1945, the fiscal 
year began July 1 and the levy for a year (e.g., July 1, 1949, to June 
30, 1950) was made in August. Hence, the limitation of Section 23- 
914, after 1945, applied in all counties other than Douglas and such 
counties could no longer bring themselves within the terms of the 
limitation stated in Section 23-132. 


Thus, the questioned portion of Section 23-132 must be construed 
in the light of the fact, which is not stated, that its terms were appli- 
cable only at a time when the fiscal year began on January 1. Section 
23-914 applies now to all counties, in view of the fact that in 1947 
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Douglas County shifted its fiscal year from one which commences 
January 1 to one which commences July 1. 


Until such time as the Legislature may see fit to amend Section 
23-132, the rule laid down in State, ex rel. Zeilinger v. Thompson, 134 
Neb. 739, 279 N. W. 462, is applied. The County Budget Act, with its 
amendments is a statute complete in itself and relates to an independ- 
ent subject, so as to make applicable the rule of construction that 
special provisions in an act relating to a particular subject matter will 
prevail over general provisions in other statutes, so far as there is a 
conflict. 


It follows, therefore, that prior to the adoption of the budget, 
Section 23-914 governs, but once the county budget has been adopted, 
then the remainder of Section 23-132 is applicable and.a county board 
is subject only to the eighty-five per cent limitation expressed in 
Section 23-132. 


December 2, 1949 
SCHOOL DISTRICTS 


Procedure for Concluding the Affairs of the District 
When Discontinued 


SUBJECT: School Districts; winding up affairs of discon- 
tinued district. 


REQUESTED BY: A. F. Alder, County Attorney, Loup County, Tay- 
lor, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether in the case of a district which has been 


discontinued, its territory having been attached 
to an adjoining district, the affairs of the dis- 
continued district may be wound up by the 
county superintendent, there being outstanding 
warrants, building and equipment, and money in 
the treasury. 


CONCLUSION: Where, by the order of a county superintendent, 
an existing district has attached to it the whole 
territory of a discontinued district, the enlarged 
district, by operation of law, succeeds to all the 
property and assets and is responsible for all un- 
bonded indebtedness of the discontinued district. 


ANALYSIS 


Section 79-103, R. S. Supp. 1949, provides that the 1949 revision 
of the school laws shall not disturb existing rights and liabilities of 
existing school districts. 


The school laws, and particuarly those sections which appeared 
in Article 1 of ch. 79, R. S. 1943, had been amended from time to time, 
since the original act of 1881, and while new material relating to the 
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formation of new and the change of boundaries of districts was in- 
terpolated, still certain sections which dealt with the fiscal problems 
resulting from changes of boundaries remained virtually unamended, 
although, of necessity, the various revisions of the statutes required 
rearrangement of the order of sections in Article 1. 


An act, Laws of 1943, ch. 197, p. 659, provided that “New districts 
may be formed from other organized districts and boundaries of 
existing districts may be changed under the following conditions 
only:” This language occurred originally in section 4 of the 1881 Act; 
thereafter it appeared as section 79-103.01, R. S. 1943. The Revisor 
of Statutes broke down section 79-104 C. S. 1929 into 13 sections in the 
1943 Revision, and therefore sections 79-104 to 79-117, R. S. 1943, com- 
prised those sections which were controlled by section 79-103.01. 


Such sections, 79-104 to 79-117, dealt with jurisdictional or pro- 
cedural questions; sections 79-118 to 79-134, R. S. 1943, which like- 
wise were originally a part of the 1881 act, dealt with fiscal problems 
rising out of changes of boundaries. 


Examination of section 79-111, R. S. 1948, discloses that so much 
of that section which read as follows: “* * * one district may be dis- 
continued and its territory attached to an adjoining district or districts 
upon a petition signed by one-half of the legal voters in each district 
affected”, was incorporated therein by an Act of 1889. Laws 1889, 
ce. 78, sec. 1, p. 540. The language of the 1889 act read: 


“Fourth. Two districts may be made from one by the 
county superintendent upon a petition from each district pro- 
posed, signed by a majority of the voters in each district 
proposed. Two districts may be consolidated into one district 
upon petitions from each district, signed by two-thirds (2/3) 
of the legal voters in each district. One district may be dis- 
continued and its territory attached to other adjoining dis- 
tricts upon petitions signed by one-half (1/2) of the legal 
voters in each district affected.” 


That portion of the 1889 version which related to consolidation of 
two districts was stricken by an amendment of 1895 and thereafter 
the discontinuance of a district and the attachment of all of its terri- 
tory to an adjoining district was treated as equivalent, as a matter of 
law, to a consolidation. In Re Petition of Rose, 88 Neb. 92, 128 N. 
W. 1133. 


In School District v. School District, 55 Neb. 716, 76 N. W. 420, 
involving a consolidation which was accomplished in 1895 prior to 
aemndment of the statute, the court held that a school district involved 
in such proceedings could not challenge the order of the county super- 
intendent, notwithstanding the proceedings were based on a defective 
petition. In the instant case the petitions contained a recital that 
the territory of the discontinued district was to be atached free from 
indebtedness. The statute did not then, nor does it now, provide that 
petitions may contain any such condition. The county superintendent, 
having assumed jurisdiction to act notwithstanding the recital in the 
petitions, did enter an order discontinuing the one district and attach- 
ing all its territory to the adjoining district. Neither district may 
challenge the order of the county superintendent. 


The fiscal problem resulting from a consolidation under the pro- 
visions of the original school act of 1881 was considered in Clother 
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v. Maher, 15 Neb. 1, 16 N. W. 902, where two districts consolidated to 
become a district organized under what was formerly section 79-2501, 
R. S. 1943. The court held that, by legislative fiat, a new district re- 
sulted which acquired all the rights and liabilities of the preceding 
districts. The court said: 


“Tt is not questioned by counsel for the plaintiff, nor could 
it be successfully, that the legislature had the power to make 
this consolidation and invest the new district with the prop- 
erty of the other two. Nor does it seem to be doubted that, 
in such case, in the absence of some different direction by 
the legislature, consistent with the rights of creditors, the 
new district is legally and equitably liable for the debts of 
the other two; that, succeeding as to their property, they 
succeed to their liabilities also. Such is the rule.” 


It is plain from the provisions of the act of 1881, the original lan- 
guage of which is still found in Section 79-103.01, that a school district, 
as a matter of law, after any changes have been made in its boundaries 
under the provisions of Sections 79-104 to 79-117, is a “new district” 
within the meaning of that phrase as it occurred in the original 1881 
act and as it occurs in various sections of that act which are now 
a part of article 1 of ch. 79, R. S. 1943. 


Therefore, in a case of a discontinuance where all the territory 
of one district is attached to an adjoining district, which procedure 
the court in the case of In Re Petition of Rose considered to be legally 
equivalent to consolidation, Sections 79-122, 79-126, 79-129 and 79- 
130 may be invoked and, by operation of law, the property, assets and 
liabilities of a discontinued district appertain to the “new district.” 
That the legislature has the power so to deal with a school district is 
settled not only by the Clother v. Maher case, but also, in respect to 
any governmental subdivision created by the legislature, by the cases 
of City of Fremont v. Dodge County, 130 Neb. 856, 266 N. W. 771 and 
State ex rel. City of Omaha v. Board of County Commissioners, 109 
Neb. 35, 189 N. W. 639. 


However, in the case of a discontinuance of a district where all 
of its territory is attached to an adjoining district, there is no division 
or apportionment of property and debts, as Clother v. Maher makes 
clear. Thus the money in the treasury of the discontinued district 
is the property of the “new district”; the uncollected taxes levied upon 
the property in the discontinued district must, when they are paid, 
be credited by the county treasurer to the district to which the land 
is attached. Section 79-130, R. S. 1943. 


Hence, assuming, as we must, that the discontinued district was 
not insolvent, then its outstanding warrants would be paid out of 
the cash on hand plus the money derived from the taxes levied by it 
and, if necessary, out of money derived from a sale of its building 
and equipment, as provided in Section 79-126, R. S. 1948, all of which 
constitute property and assets of the “new district.” 


Whatever uncertainties there may have been prior to August 
27, 1949, as to the legal rights and liabilities of the “new district” in 
the instant case, may be considered to be settled by Section 79-414, 
R. S. Supp. 1949, which confirms the validity of the foregoing reasoning, 
as is demonstrated in the following language of that section: “* * * 
When a new district replaces all of one or more former districts, the 
new district shall succeed to all the properties and assets and be 
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responsible for all unbonded indebtedness of such former district or 
districts.” 


It is clear that a discontinued district is not a depopulated district 
within the meaning of Sections 79-137 to 79-142, R. S. 1943, and there- 
fore, such provisions cannot be invoked in this instance. 


In the absence of any affirmative showing that any debts or war- 
rants would be unliquidated and not extinguished after the application 
of the assets of the discontinued district to their payment by the 
“new district,” we think it unnecessary to consider the question of 
the right of any taxpayer in the original district, to which the dis- 
continued district’s territory was attached, to challenge the legal 
propriety of the order of the county superintendent on the ground 
that the petitions recited that the territory of the discontinued district 
should be attached free from debt. 


December 3, 1949 
TEACHERS 


Civilian Employee of the War Department Not Entitled 
Extension of Teachers Certificate 


SUBJECT: Extending teacher’s certificate during service in 
armed forces. 


REQUESTED BY: F. B. Decker, Department of Public Instruction. 


OPINION BY: James H. Anderson, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 
QUESTION: Is a civilian employee of the War Department 


who worked as an ammunition inspector during 
World War II entitled to an extension of his 
teacher’s certificate under the provisions of Sec- 
tion 79-1236, R. S. Supp., 1949, which authorizes 
granting such extensions to “any person who 
has served in the armed forces of the United 
States during World War II’? 


CONCLUSION: We are of the opinion that an extension may not 
be granted under the circumstances outlined 
above. 


ANALYSIS 


It is generally recognized that the basic rule of statutory con- 
struction is to ascertain and give effect to legislative intention as ex- 
pressed in the statute. It is equally true that in construing a statute 
all its provisions should be construed together and effect given to all, 
if possible. The particular section under consideration is therefore 
set out at length (Sec. 79-1236, R. S. Supp., 1949): 


“The Superintendent of Public Instruction may extend 
the term of the teacher’s certificate of any person who has 
served in the armed forces of the United States during World 
War II, and whose certificate was in force on the day of in- 
duction. This extension shall be equal in length of time to 
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the total number of months which intervenes between the 
date of his entrance into the military service and the date of 
his discharge therefrom. There shall be no fee for this service. 
Each person who applies for an extension of the term of his 
certificate shall furnish the Superintendent of Public Instruc- 
tion proper evidence of his service in the armed forces and 
of his sound physical and mental health at the time the ap- 
plication for such extension is made.” 


The basic question presented in your request is, of course, whether 
or not an individual who was a civilian employee of the War De- 
partment during World War II can be considered to have ‘served in 
the armed forces’ within the meaning of the above section. 


The subject of the enactment and the language employed, in its 
plain, ordinary, and popular sense, should be taken into account, in 
order to determine the legislative will. (Hansen v. Dakota County, 
135 Neb. 582, 283 N. W. 217). It will be noted that the statute refers 
to the individual whose certificate was in force on the day of “in- 
duction.” In its plain and ordinary sense, use of the word “induction” 
is confined to individuals entering the active military service, and 
is not used in referring to individuals entering into a period of civilian 
employment. Later in the same section in defining the period of 
extension to be granted, the Legislature has referred to the “total 
number of months which intervenes between the date of his entrance 
into the military service and the date of his discharge therefrom.” 
The plain and ordinary meaning of the words which we have under- 
lined is unmistakable. Employment as a civilian with the War De- 
partment is not referred to as “entrance into the military service.” 
Similarly, the word “discharge,” when used alone, is associated with 
termination of service in the Army, Navy, or Air Force. A civilian 
separated from the War Department is not always discharged, and 
certainly the Legislature did not intend to limit the granting of ex- 
tensions to those civilian employees whose services were unsatis- 
factory and had to be discharged. 


There are no Nebraska cases directly in point in the present situ- 
ation, although the term “armed forces” appears in several sections 
of the statute. For example, the poll tax exemption has for years 
been extended to “all persons serving in the armed forces.” Yet the 
liability of civilian employees of the War Department for poll taxes 
has never been disputed. 


“Civilian employees are not part of the army or navy.” (6 C. J. S. 
Army and Navy, Sec. 34). 


A California case, (Redding v. City of Los Angeles, 185 Pac. 2d 
430), in holding that members of the merchant marine are not units 
of the armed forces of the United States, points out that the merchant 
marine is a “voluntary organization whose functions and services are 
exclusively civilian in nature and may be terminated at the will of 
the enrollee.” A civilian employee of the War Department occupies 
a similar status in that his period of service is entirely voluntary. 


For the reasons outlined, we conclude that your office was correct 
in taking the position that the individual involved could not qualify 
for an extension of his certificate under the circumstances outlined. 
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December 6, 1949 
SCHOOL TAXES 


Liability of Personal Property of Individuals Residing on 
State Owned Air Fields 


SUBJECT: School tax liability on personal property of in- 
dividuals residing on state-owned air fields. 


REQUESTED BY: Charles H. Yost, County Attorney, Dodge County, 
Fremont, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 

QUESTION: Is the personal property of individuals residing on 
state-owned air fields subject to a school tax? 

CONCLUSION: We are of the opinion that such personal property 


is subject to a school tax if the state-owned land 
upon which it is located lies within the geo- 
graphic boundaries of the school district which 
seeks to impose the levy; and further, that the 
ownership of such land by the State does not in 
itself operate to remove it from the boundaries 
of a duly organized school district. 


ANALYSIS 


The personal property of individuals residing on state-owned land 
is of course not exempt from taxation merely by reason of its location 
on tax-exempt land. (Art. VIII, Sec. 2, Constitution of the State of 
Nebraska; 61 C. J., page 88; State v. Tucker, 38 Neb. 56, 56 N. W. 718). 


Since such property is not in itself exempt, any relief from tax- 
ation would necessarily be on other grounds. Section 79-431, R. S. 
Supp. 1949 provides in part that “The school board or board of educa- 
tion of each school district within the State of Nebraska shall * * * 
prepare an estimate showing the amount of money required * * *, 
The amount of money so required shall be levied upon all of the 
taxable property of the school district. * * *.” Section 79-101, R. S. 
Supp. 1949, states that: 


“The term ‘school district’ means the tertiary, under the 
jurisdiction of a single school board * * 


The word “jurisdiction” as used in the above section of the stat- 
utes means the power and authority to levy taxes upon property within 
the limits of the school district for school purposes. (C. B. & Q. Ry. 
v. Cass County, 51 Neb. 369, 70 N. W. 955). 


In the case just cited, the Court held that a privately-owned 
bridge was not subject to the school district levy for the reason that 
it was outside the geographical limits of the district which sought to 
impose the levy. 


State-owned airfields are within, and a part of, a school district 
even though such land may be tax exempt; provided, that such air 
fields lie within the geographical boundaries of a school district. 
That is, if the land comprising such air fields was at any time a part 
of a school district, and has not been removed therefrom in accordance 
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with statutory provisions, the airport remains a part of the district 
even though the land was subsequently acquired by the state. The 
statutes provide the exclusive method of creating school districts 
and of removing specific land from such districts, and they do not 
provide that acquisition by the state shall operate to remove real 
estate from a school district. In the same way, Section 79-446.01, R. 
S. Supp. 1949, which provides for payment by the Department of 
Aeronautics of tuition in the case of children of parents residing on 
tax-exempt state-owned air fields, does not provide for removal of 
such land from school districts. (See 61 C. J., page 511; Whelan v. 
Cassidy, 64 Neb. 503, 90 N. W. 229). 


Your letter does not set forth the geographical boundaries of school 
districts in the area where the air field is located, and we are there- 
fore not in a position to say whether in this particular instance the 
air field is within a school district. Examination of the records of 
your County Superintendent will, of course, reveal whether the air 
field land falls within the boundaries of any school district or districts. 


If the land comprising the air field lies within the boundaries of 
a school district, we are of the opinion that the personal property of 
individuals residing thereon is subject to the school district levy. If 
not, the school levy is void for lack of jurisdiction. 


December 6, 1949 
ASSISTANCE 


Procedure for Collection of the Assistance Liens Against 
Insolvent Estates 


SUBJECT: Assistance—Old Age Assistance Lien—Procedure 
Collection from Estates. 


REQUESTED BY: George D. McArthur, County Attorney, Hastings, 
Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: In cases where recipients of old age assistance 
have died leaving real estate of little value on 
which an assistance lien has been filed in excess 
of the value of the real estate, it is contended 
that, in administering such estates, the costs of 
administration may be paid, also $250.00 on fun- 
eral expenses, the minimum attorney fee, the 
minimum administrator’s fee, and the balance re- 
maining in the estate to be tendered to the county 
board to apply on its claim for reimbursement of 
assistance paid to deceased, with the request that 
the board release the assistance lien. Is this 
procedure in accordance with law and is it manda- 
tory on the county board to accept such tender, 
even though it is much less than the amount of 
its claim and lien, and discharge the lien? 
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CONCLUSION: Where the county elects to file its claim against 
an insolvent estate, the claim is a fourth class 
claim as provided in Section 30-615, R. S. 1943, 
and is paid subject to prior payment of court 
costs, administrator’s fees, attorney fees and fun- 
eral expenses not exceeding $250.00. The county, 
however, may elect to waive its claim and fore- 
close its lien. It is entitled to the same remedies 
and subject to the same restrictions as any other 
lienholder. 


ANALYSIS 


Section 68-215, R. S. Supp. 1949, provides that the amount paid as 
assistance may be allowed as a claim in favor of the county against 
the estate of the recipient of assistance. The statute further provides 
that, “In the event of the allowance of such claim, the county treasurer 
shall, when directed either by the county board or the Director of 
Assistance, bring such proceedings as may be necessary to enforce 
payment of said claim if the inventoried assets of the estate are not 
sufficient to pay in full the said claim and any other claims allowed 
against the estate.” 


Section 68-215.01, R. S. Supp. 1949, provides that old age assistance 
benefits shall be a lien on any real estate owned by the recipient from 
and after the date of filing the certificate of assistance in the office 
of the register of deeds. 


The statutes provide no special procedure for the determination, 
allowance or collection of claims for old age assistance, and it must 
be presumed that they are to be treated the same as other claims 
against the estate as far as the procedure is concerned. 


Section 30-615, R. S. 1943, provides the order of preference and 
payment of claims against insolvent estates. This action provides that 
necessary funeral expenses to an amount not exceeding $250.00 shall 
be a class 1, preferred claim. In the case of Boone County Old Age 
Assistance Board v. Myhre, 149 Neb. 669, 32 N. W. 2d 262, our Supreme 
Court held that a claim for reimbursement of old age assistance pay- 
ments was properly allowed against an estate as a fourth class claim. 


Section 30-1411, R. S. 1943, provides for allowance to the executor 
or administrator of necessary expenses in the care, management and 
settlement of the estate, and of compensation for his services. Attorney 
fees are ordinarily considered a necessary expense of the administra- 
tion of the estate, as are also court costs and executor’s or admin- 
istrator’s fees. Section 30-1412, R. S. Supp. 1949, fixes a minimum 
schedule of fees for executors and administrators, which the court, in 
its discretion, may increase. The allowance of attorney’s fees appears 
to be left to the discretion of the court, particularly as to the amount. 
34 C. J. S. 471, Sec. 535. In re Estate of Wilson, 86 Neb. 175, 125 
N. W. 158. 


Where the estate is insolvent, the executor or administrator is 
required by Section 30-615, R. S. 1943, to pay first the necessary ex- 
penses of administration, which include court costs, executor’s or ad- 
ministrator’s fees, attorney’s fees, and other necessary expenses of 
administration, and after this the claims against the estate should be 
paid in the order of preference therein provided. Funeral expenses 
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up to $250.00 are a first class claim whereas the county’s claim for 
reimbursement of old age assistance payments is a fourth class claim. 


It is our opinion that, in cases where the estates left by recipients 
of old age assistance are insolvent, it is proper to award an as 
istrator’s fee and an attorney’s fee as expenses of administration, and 
to pay not to exceed $250.00 for funeral expenses and pay the balance 
of the estate to the county to apply on its claim for reimbursement 
of old age assistance payments. Assuming that the real estate is sold 
under order of court to pay debts of the estate and the proceeds of 
the sale applied as above indicated, we think it is mandatory on the 
County Board to accept such tender, and that it should direct the 
County Treasurer to release the lien for assistance. 


We believe, however, that the county, like any other lienholder, 
need not file its claim against the estate or may file it as a contingent 
claim, and may proceed to foreclose the lien in a separate action if it 
sees fit. See Dame, Probate and Administration, 3rd Ed. pages 403, 
404, sections 389, 390. In short, the county has the same rights and 
remedies as any other lienholder, and is subject to the same restrictions, 


December 8, 1949 
MOTOR VEHICLE LICENSES AND REGISTRATION 


Registration of a Farm Wagon and a Trailer; Applicability of 
Overall Length Limitation in Respect to Farm Tractors 
Towing Another Tractor 


SUBJECT: Motor vehicles; registration of farm wagon as 
{reiles. Highways; overall length of vehicles in 
tandem. 


REQUESTED BY: Owen J. Boyles, Assistant Director, Department 
of Roads and Irrigation, State House, Lincoln, 


Nebraska. 
OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: 1. Whether a farm wagon which is being towed 


on a public highway by a farm tractor is a trailer, 
and, therefore, must bear a registration plate? 

2. Whether the overall length limitation set forth 
in Section 39-722, R. S. Supp. 1949, in respect to 
vehicles on a public highway, applies to and in- 
cludes a farm tractor in a case where such a 
tractor is towing another vehicle? 


CONCLUSION: 1. Where a farm wagon has been so reconstructed 
that it no longer can be drawn by horses, is not 
being casually towed on a public highway, applies 
to and includes a farm tractor in a case where 
such a farm wagon is a trailer and must bear a 
registration plate, notwithstanding the towing 
vehicle is a farm tractor. 
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2. A farm tractor, although not required to bear 
a registration plate, is a vehicle within the mean- 
ing of those statutory provisions governing the 
use of public highways by vehicles, and, therefore, 
its length must be included in determining the 
overall length of all vehicles in a combination in 
which it is the towing vehicle. 


ANALYSIS 
I. 
Section 60-333, R. S. 1943, provides as follows: 


“Corn-shellers, well-digging outfits, and other implements 
of husbandry, bolted or fastened to motor vehicles chassis, 
operating casually upon the highways of this state, shall pay 
a annual registration fee, as fixed for farm trucks, designated 


No doubt a farm wagon may properly be considered to be an 
“Implement of husbandry” but if the wagon box is not bolted or 
fastened to a motor vehicle chassis which likewise has bolted or 
fastened to it a motor which furnishes power so as to make the whole 
vehicle one which is self-propelled, then the farm wagon is not the 
kind of vehicle which is governed by the foregoing section. A farm 
wagon need not bear a registration plate when it is being towed on 
a public highway merely for the purpose of moving it temporarily 
from place to place. 


Section 60-301, R. S. Supp. 1949, provides in part as follows: 


“The words and phrases used in sections 60-301 to 60-343 
shall, for the purpose of the same only, and only insofar as 
registration and licenses are concerned, be construed as fol- 
lows: Motor vehicles shall include motorcycles and all ve- 
hicles propelled by any power other than muscular power, 
except farm tractors, farm tractors used occasionally outside 
of general farm usage, * * * semitrailer means every vehicle 
without motive power designed for carrying persons or prop- 
erty and for being drawn by a motor vehicle and so constructed 
that some part of its weight and that of its load rests upon 
or is carried by the towing vehicle; * * *.” 


It will be noted from the language of the section that the legisla- 
ture took special pains to distinguish the uses of a farm tractor. It 
speaks implicitly of the use of farm tractors for the purpose for which 
they were devised, and, expressly, of the incident uses to which they 
may be put, i. e., outside of general farm usage. 


It is only when they are used on the farm and “occasionally out- 
side of general farm usage,” i. e., not regularly upon a public highway 
and as a substitute for a motor vehicle, that they are not to be con- 
sidered a motor vehicle for registration purposes. 


Further, it will be noted that the statute does not use or define 
the word “trailer” but does define the word “semi-trailer”; that a semi- 
trailer is only that type of vehicle which is designed for being drawn 
by a motor vehicle and so constructed that some part of its weight 
and the weight of its load bears on the towing vehicle. 
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If a farm wagon, regardless of the type of wheel with which it is 
equipped, whether bearing a pneumatic tire or steel rim, has been so 
reconstructed that it no longer can be drawn by the muscular power 
of horses but must be towed behind a self-propelled vehicle, then it 
is a vehicle which is designed for being drawn by a motor vehicle or 
a farm tractor. 


If a farm wagon has been so reconstructed that it can only be 
set into motion on a public highway by being towed behind a motor 
vehicle or a farm tractor, then it is either a “trailer” or a “commercial 
trailer” within the meaning of Section 60-332, R. S. Supp. 1949. 


It is not a semi-trailer within the meaning of Section 60-334, R. S. 
Supp. 1949, because no part of its weight or that of its load rests upon 
or is carried by the towing vehicle. It is not a commercial trailer 
unless it has a carrying capacity of more than four thousand pounds. 
If it has a carrying capacity of less than 4,000 pounds, it is a trailer. 


Thus, if a reconstructed farm wagon is being used to transport 
personal property upon a public highway from one place to another 
and is being towed by another vehicle which is self-propelled, whether 
the towing vehicle be a motor vehicle or a farm tractor, then such a 
farm wagon is a trailer within the meaning of the statutory provisions 
relating to registration of trailers. 


Trailers of farmers or ranchers, whether towed by a motor vehicle 
or a farm tractor, are not exempt from registration requirements and 
are on a footing precisely similar to that of any trailer which is owned 
and operated on a highway by any person who is not a farmer or a 
rancher, the registration fee depending upon the carrying capacity 
of the vehicle. Section 60-332, R. S. Supp. 1949. 


A reconstructed farm wagon when it is towed upon a public high- 
way and is used to transport personal property, like the pneumatic 
tire wagon which we held subject to registration in our opinion of 
October 10, 1949, is a trailer which is no longer exempted by Section 
60-311 (2), R. s. Supp. 1949, and, therefore, must be registered in 
accordance with the provisions of Section 60-332, R. S. Supp. 1949. 


I. 


A farm tractor is declared not to be a motor vehicle within the 
meaning of statutory provisions relating to registration fees and _li- 
censing of motor vehicles. Section 60-301, R. S. Supp. 1949. But, 
apart from registration and licensing, a farm tractor when it is op- 
erated upon a public highway is a vehicle which is subject to all per- 
tinent statutory provisions relating to the use of public highways by 
any kind of vehicle. 


Section 39-721, R. S. Supp. 1949, relating to limitation of length of 
vehicles or a combination thereof, grants certain exemptions from its 
application only to the extent therein provided, one of the exemptions 
relating “to the temporary moving of farm machinery.” 


In an opinion of November 9, 1948, Reports of Attorney General 
1947-1948, page 692, we held: “If such machinery is making use of 
the highways only for the temporary purpose of moving from one 
farm to another, it would be within the specific exception described 
in the statute.” 
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Thus, if a farm tractor is operated upon a public highway and 
is not using the highway merely to move implements of husbandry 
from one farm to another, then it is governed by the following pro- 
vision of Section 39-721: ‘* * * (3) combinations of vehicles, includ- 
ing straight trucks and full trailers, shall consist of not more than two 
vehicles, and when so combined, shall not exceed a total length of 
forty-five feet, inclusive of front and rear bumpers and including load. 
** *” Therefore, a farm tractor must be counted as one vehicle among 
all vehicles in a combination of which it is a part. No farm tractor 
may be operated upon a public highway while it is towing more than 
one other vehicle, unless at such time it is being used for the temporary 
purpose of moving farm machinery; and in such instance, the other 
vehicles must be farm machinery. 


The word vehicle, as used in Chapter 39, R. S. 1943 and R. S. 
Supp. 1949 means, where the context does not expressly provide other- 
wise, any conveyance propelled or drawn by its own or other power; 
and any kind of farm machinery or implement of conveyance which 
is mounted. on wheels is a vehicle within the meaning of such statutes. 
Trussell v. Ferguson, 122 Neb. 82, 239 N. W. 461; Moffitt v. State 
Automobile Ins. Ass’n, 140 Neb. 578, 300 N. W. 837. 


December 12, 1949 
ELECTIONS 


Pre-primary Law, Constitutionality; Definition of Employment 
Under L. B. 167, 6lst Session; Disqualification of 
Delegates Elected Prior to Its Enactment 


SUBJECT: Pre-primary law—L. B. 167, 61st Session, Ne- 
braska State Legislature. 


REQUESTED BY: Frank Marsh, Secretary of State. 


OPINION BY: James H. Anderson, Attorney General; Robert A. 
: Nelson, Assistant Attorney General. 
QUESTIONS: 1) Is L. B. 167 constitutional? 


2) Are the words contained in Section 3 (2) of 
said Act “position and employment under (a) 
the government of the United States, or (b) 
this state,” all inclusive or did the Legisla- 
ture intend that certain volunteer and part- 
time employees be excluded from this ban? 


3) Can this law (enacted in 1949) disqualify 
those delegates who were regularly elected 
prior to its enactment (in 1948). 


CONCLUSIONS: 1) L. B. 167 is constitutional. 


2) Section 3 (2) of said Act which disqualifies as 
delegates all persons who hold a position or 
employment under either the government 
of the United States or this state is all in- 
clusive. 
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3) Section 3 (1) provides that the 1950 pre- 
primary county convention shall select the 
delegates to the 1950 state and congressional 
pre-primary conventions and therefore the 
delegates elected at the primary election in 
1948 are disqualified from serving. 


ANALYSIS 


1) You do not state in what particulars you consider L. B. 167 
to be unconstitutional but we have examined the entire act and the 
same appears to be a valid exercise of the legislative authority. Fur- 
ther there is a presumption that an act is constitutional unless declared 
unconstitutional by the court. 


2) Section 3 (2) of L. B. 167 provides as follows: 


“No person shall be eligible to be a delegate to either a 
county, state, or congressional pre-primary convention who 
holds a position or employment under either (a) the govern- 
ment of the United States, or (b) this state.” 


In order to answer your second question, it is necessary to de- 
termine the definition of the terms “position” and “employment.” 
A position is held to be analogous to an office, in that the duties that 
pertain to it are permanent and certain and it differs from an office 
in that its duties may be non-governmental and not assigned to it by 
public law. Employment is a much broader term than either position 
or office for every position or office is an employment but it does not 
follow that every employment is either a position or an office. (For 
definitions of and distinction between these terms, see Words and 
Phrases, Permanent Edition, Volume 14, Page 552, Volume 29, Page 
258, and Volume 33, Page 53). 


Considering the use of these terms in said Legislative Act in the 
light of these definitions, we must conclude that the same are all in- 
clusive and since no exceptions are made therein, all officers and em- 
ployees of the state, whether on a full or part time basis, are dis- 
qualified from being delegates to any of the political conventions. 


3) Section 3 (1) of said act expressly provides that beginning 
with the year 1950, each of the various political parties shall hold 
biennially a delegate pre-primary county convention and that said 
convention shall select the delegates to the state and congressional 
district pre-primary conventions. In view of this provision, the dele- 
gates elected at the primary election in 1948 are disqualified from 
serving. 


December 12, 1949 
SCHOOLS 


Blanket Mill Tax Levy Act. Definition of “elementary school districts’; 
Classifications of School Districts Embraced by the Act; 
Tax Independent of Aggregate School Tax 
Levy Limitation 


SUBJECT: Schools, Blanket Mill Tax Levy Act. 
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REQUESTED BY: James J. Fitzgerald, County Attorney, Douglas 
County, Omaha, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTIONS: In respect to sections 79-438.01 to 79-438.07, R. S. 


Supp. 1949, relating to.a blanket mill tax to be 
levied on all taxable property in all elementary 
school districts within a county: 


(1) What is meant by the term “elementary 
school districts”? 


(2) Are all classes of school districts embraced 
by the act? 


(3) Is the blanket mill tax subject to the aggre- 
gate school tax levy limitation set forth in 
Sections 79-432, 79-1007.01 and 79-1007.02, R. 
S. Supp. 1949? 


CONCLUSIONS: (1) The term “elementary school districts” means 
Class I districts. 


(2) School districts of other classes, if under 
contract with Class I districts to teach five 
or more pupils, are entitled to share in the 
distribution of a portion of the yield of the 
tax, but are not subject to the levy. 


(3) The blanket mill tax is a levy which is in- 
dependent of the levy authorized by section 
79-432 and is not within the aggregate tax 
levy limitation therein stated. Sections 79- 
1007.01 and 79-1007.02 are not involved. 


ANALYSIS 


One of the legislative purposes expressed in the act is that, whe- 
ther or not school is maintained in an elementary school district, in 
no case shall the taxable property of any such district escape from 
the levy of a specific tax which, while it may not exceed four mills, 
shall be not less than a certain minimum number of mills to be de- 
termined by the county treasurer from figures based on the previous 
year’s expenditures of the elementary school districts in the county. 
The tax is to be levied uniformly and is to be a number of mills which 
will yield a sum of money equal to two-thirds of the aggregate cost 
of operating the elementary school districts in a county. 


There is no doubt whatsoever, in the light of the language of the 
school laws as they stood prior to the 1949 revision and as they stand 
now, that the phrase “elementary school district” means a district in 
which school is maintained only for pupils in the elementary grades 
as distinguished from all other districts in which school is maintained 
for pupils in the elementary and high school grades, conjointly, or for 
puipls in the high school grades, solely. 


Section 79-101 (4), R. S. Supp. 1949, provides that the term “ele- 
mentary grades” means all grades up to and including the eighth grade. 
The laws relating to free high school education, to compulsory edu- 
cation, and to teachers’ certificates makes it clear that the term “ele- 
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mentary school” has been understood to mean, in reference to public 
schools, a school for all grades up to and including the eighth grade. 
The use of the term in popular speech clearly confirms a common un- 
derstanding of what the statutes, considered section by section, have 
affirmed either explicitly or implicitly. Hence, an elementary school 
district, within the meaning of the act, is a Class I district. 


The significance of the blanket mill tax levy act may be stated 
in the language of the opinion in Peterson v. Anderson, 100 Neb. 149, 
158 N. W. 1055, at page 154, where the court stated the significance of 
the county high school act: “* * * the effect of the provision is the 
same as if the legislature had in so many words declared that all 
portions of a county outside the limits of school districts in which a 
course of study beyond the first eight grades has been prescribed for 
the school for the ensuing year shall constitute an elementary school 
district” (elementary being substituted for the word high which ap- 
pears in the original text). 


Thus the tax, like a blanket, covers all taxable property located 
within the territorial boundaries of a county, save and except prop- 
erty located within the territorial boundaries of school districts of 
Classes II, III, IV and V. The incidence of the tax parallels the in- 
cidence of the tax levied by Section 79-436, R. S. Supp. 1949, for free 
high school tutition, and the incidence of the tax levied by Section 
79-432, R. S. Supp. 1949, in the case of a Class VI county high school 
district. 


By the term “high school district” is necessarily meant any district 
falling into Class II, III, IV or V. Class VI school districts are either 
rural high schools, created by a number of adjoining districts, or are 
county high school districts, created by operation of law in certain 
counties only, and in either case such Class VI districts, being purely 
districts for high school grades only, would not contract under this 
act to teach pupils in the elementary grades. 


So much of Section 79-438.05, R. S. Supp. 1949, which reads as 
follows: 


“If a high school district shall contract for elementary 
pupils, it shall qualify as a unit for distribution under ‘sub- 
division (3) and (4) of this section the same as an elementary 
school district if five or more such pupils are taught in said high 
sctioo! | Specs under contract with an elementary district or 

istricts,” 


must be understood to put such a high school district into the place of, 
or to stand as a proxy for, the Class I district or districts with which 
it contracts. Thus such a high school district would share equally 
as a unit, but once only, in the distribution provided for by subsection 
(3), and in respect to the distribution provided by subsection (4) it 
would receive an apportionment only on the basis of the average daily 
attendance of all those pupils whom it has contracted to teach for 
a Class I district or districts. 


If all elementary school districts in a county maintain a school and 
have five or more pupils enrolled, and if tax valuation and costs of 
operation are approximately equivalent, then there will be no money 
to be distributed under subsections (3) and (4), since the tax will never 
yield more than two-thirds of the cost of operating the elementary 
schools in the county. 
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The money raised by the tax is to be distributed, initially or first, 
only to those elementary school districts that contract for instruction 
of their pupils and those that maintain a school and have five or more 
pupils enrolled, and then, if there be any undistributed remainder, 
secondarily, upon the basis set forth in subsections (3) and (4) of 
Section 79-438.05. There is created a county-wide elementary school 
district which, in theory, is comparable to the county-wide high school 
district referred to in article 11 of chapter 79, R. S. Supp. 1949, since 
there is excepted from the county-wide elementary school district so 
created and from such a county-wide high school district all territory 
lying within the boundaries of school districts which maintain school 
for some or all of the high school grades. 


The constitutionality of legislation of a similar nature was upheld 
in Peterson v. Anderson, supra, which sustained the county high school 
act. There appears to be no doubt that the legislature may create 
a taxing district, a special kind or type of school district, whose ter- 
ritorial boundaries are superimposed upon and will overlay the boun- 
daries of subsidiary districts. It is settled that the legislature having 
created a governmental subdivision or a special taxing unit, and hav- 
ing directed the levy of a tax upon all taxable property within such a 
district, may direct, in any way it may see fit, the distribution and 
application of the yield of the tax derived from such levy, so long 
as the money is used for the benefit of the public in the taxing district. 
State ex rel. City of Omaha v. Board of County Commissioners, 109 
Neb. 35, 189 N. W. 639. The tax cannot be dissected so as to demon- 
strate that some taxpayers in the district receive no benefit therefrom. 
Schulz v. Dixon County, 134 Neb. 549, 279 N. W. 179. 


There is not involved, by such construction of the statute, any 
instance of money being raised by a tax levied only in one elementary 
district and the proceeds thereof being paid to another district, to be 
used for the sole benefit of that other district, thereby exacting money 
for the benefit of others than those who are taxed, since the tax is 
levied upon all property in the county as a whole, excepting property 
within the taxing jurisdiction of Class II, III, IV and V districts. School 
districts, other than Class I districts, which might participate in the 
distribution of the yield of the tax, would do so as third party bene- 
ficiaries, it is true, but their right so to participate hinges definitely 
on a contract to teach pupils who are residents of one of the under- 
lying elementary districts, and the extent of their participation is 
limited to the share which the contracting elementary district would 
take if the other district were not standing in its shoes, as a proxy, 
and discharging its duties for it in regard to the education of such 
contracted pupils. 


What the court said of the county high school act at page 156 of 
the Nebraska Report of Peterson v. Anderson, 100 Neb. 149, might 
be said of the blanket mill tax levy act, paraphrased as follows: 


The local conditions in a county may be such as to demon- 
strate that the law may not always operate fairly and satis- 
factorily to the people of a county, that under its provisions 
it is possible for the inhabitants of some of the elementary 
school districts to shift a portion of the burden of educating 
pupils in the elementary grades from their own shoulders to 
those of the people in the county at large. This is a matter 
for legislative consideration. 
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The answer to such an allegation, in this instance, is that the 
legislative purpose, expressed in subsection (2) of Section 79-438.01, 
R. S. Supp. 1949, appears to be to invite elementary school districts, 
which have less than five pupils enrolled, to merge by consolidating, 
reorganizing, or by contracting for instruction, so as to escape from 
the burdens while enjoying the benefits of the blanket mill tax levy. 


The immediate effect of the act is to spread the burden of the 
two-thirds of the cost of educating pupils in elementary school dis- 
tricts in a county over the whole of the aggregate valuation of taxable 
property in their respective territories, which for the purposes of 
the act are considered to compose one taxing unit or district, leaving 
the balance of the cost to be borne by the taxpayers in the elementary 
school districts, subject to such dimintion of that cost as may result 
from receipt of money raising out of participation by such a district 
in the distribution of any statutory balance of the yield of the tax 
after the subtraction of the sums required to be paid in accordance 
with subsections (1) and (2) of Section 79-438.05. 


The proviso of subsection (1) that an elementary school district, 
maintaining a school and with five or more pupils enrolled, shall re- 
ceive only that portion of the blanket tax which its needs require, 
must be construed in the light of the fiscal fact that the money is 
not to be distributed by the county treasurer upon the order of the 
county superintendent until the fund has come into existence by 
actual collection of the tax. It necessarily follows, therefore, since 
the first imposition of the levy will occur in the taxing year 1950 and 
the fund arising from payment of the tax will not be realized in whole, 
allowing for split payment of taxes and the respective delinquency 
dates of August 1, 1951, in Douglas county and September 1, 1951, in 
other counties, that the first distribution will be made, as a matter of 
practical administration of the act, sometime after July 1, 1951, the 
first day of that fiscal year of a school district. The legislative com- 
mand must be obeyed, of course, but the necessary fiscal facts must 
exist before the legislative command in respect thereto can be com- 
plied with. 


The necessary consequence of the fiscal facts is that a district, 
notwithstanding anticipation of eventual participation in the distribu- 
tion of the yield of the tax levied in 1950, will prepare its 1950-1951 
estimate without reference to the blanket mill tax. The 1951-1952 
estimate will take into account the amount of money which a district 
will receive from the 1950 blanket mill tax levy, and so on each year 
thereafter. It will be presumed, as a matter of law, that a participating 
elementary school district, in preparing and approving its estimate, 
will take into account the sum of money so to be distributed to it and, 
accordingly, will reduce by a corresponding amount that portion of 
its estimate which is to be raised by its own tax levy. Since the 
estimate is filed in the office of the County Superintendent, Section 
79-435, R. S. Supp. 1949, he may from his examination of the report 
determine whether a district has taken its distributive share into 
account. If it has not done so, then he may invoke the power to 
withhold a portion or all of such share, as set forth in the proviso. 


Thus the fiscal consequence of the imposition of the blanket mill 
tax in a current year will be its impact upon the general tax levied to 
raise the sum required by the estimate in the subsequent year. We do 
not perceive in what other way the legislative command to distribute 
the fund can be carried out in a practicable manner and simultan- 
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eously to give effect to the command of the proviso and to distribute, 
if the facts warrant it, a portion of the money from the fund upon 
the basis of average daily attendance of pupils for the school year im- 
mediately preceding. Such construction and administration of the 
act would tend inevitably to preserve the effective force of the pro- 
viso in subsection (1) of Section 79-438.05. 


It is plain from the foregoing analysis that the tax levied in ac- 
cordance with the terms of the act is not within the tax levy limita- 
tion which is expressed in Section 79-432, R. S. Supp. 1949, but is 
a tax independent thereof. Wholly apart from the foregoing reasoning 
it is clear from the decision of the court in Wilkinson v. Lord, 85 Neb. 
136, 122 N. W. 699, that the rule there laid down in respect of the free 
high school tuition levy act, there considered, is equally applicable to 
the blanket mill tax levy act, here considered, since in both instances 
there is involved a law requiring a levy for school purposes of a tax 
for a special purpose in the face of a general statute limiting the 
levy for general purposes. The court said in that case: 


“The present law on its face an independent act covering 
the new subject of legislation, and must be tested by the 
doctrine that ‘changes or modifications of existing statutes 
as an incidental result of adopting a new law covering the 
whole subject to which it relates are not forbidden by section 
11, article III of the constitution.’ DeFrance v. Harmer, 66 
Neb. 14; Eaton v. Eaton, 66 Neb. 676.” (Now section 14, 
article III.) 


We think it equally plain that the school tax levy limitation 
statutes which apply to other classes of school districts that might be 
eligible as contracting districts to participate in the distribution of the 
fund are not involved since the money, if any, so received by such 
districts would be treated in precisely the same way as is money re- 
ceived from state apportionment, tuition, fines and licenses. It would 
be money received from sources other than a tax levied on the taxable 
property in such a district. 


December 12, 1949 
SCHOOLS 


Admission of Pupils of County High School District into Rural 
High School Without Tuition 


SUBJECT: Schools; Class VI Districts. 

REQUESTED BY: Charles R. Shopp, Imperial, Nebraska. 

OPINION BY: James H, Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 

QUESTION: Whether a Class VI county high school district 


must admit, without tuition charge, a pupil resid- 
ing within the jurisdiction of a Class VI rural high 
school district which is situated in the same 
county. 


CONCLUSION: No. 
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ANALYSIS 


Whatever may have been assumed, by reason of School District 
v. Wilson, 101 Neb. 683, 164 N. W. 709, to have been required of a 
county high school district, in respect to admission, free of tuition, of 
pupils residing in the county but within the territory of a rural high 
school district, the taxable property of which was not and is not now 
subject to the tax levied by county high school district, may be con- 
sidered to be no longer in force. 


The revision of the school laws resulted in the -classification of 
rural high schools and county high schools as Class VI school districts, 
and the special statutory provisions applying to both types of districts 
are set forth in Article 11, Chapter 79, R. S. Supp. 1949. 


Section 79-1008, R. S. 1943, so much of it as is pertinent, provided 
as follows: 


“Students who shall desire to attend other accredited high 
schools within their own county, shall have their tuition paid 
by the county high school district of their residence on the 
following conditions: * * *” (Emphasis supplied). 


Section 79-1103.03, R. S. Supp. 1949, now provides, so much of it 
as is pertinent: 


“Students who shall desire to attend other accredited 
public high schools within their own county, shall have their 
tuition paid by the high school district of their residence 
on the following conditions: * * *” (Emphasis supplied). 


A high school student who resides within the territorial jurisdiction 
of a Class VI rural high school district does not reside within the ter- 
ritorial jurisdiction of a Class VI county high school district. There- 
fore, the class VI district of his residence must, in accordance with 
the statutory procedure set forth in Section 79-1103.03 and subject 
to the conditions therein stated, pav his tuition if he asserts the stat- 
utory privilege to enter the county high school. 


December 12, 1949" 
MOTOR VEHICLE LICENSES AND REGISTRATION 


Registration Fee of Corn Sheller Operated by One who 
Shells Corn as a Business 


SUBJECT: Motor vehicles; registration fee of corn-shellers. 

REQUESTED BY: Owen J. Boyles, Motor Vehicle Division, Lincoln, 
Nebraska. 

OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 

QUESTION: Whether a corn-sheller, bolted or fastened to a 


motor vehicle chassis, and owned and operated 
by one who is not a farmer but who undertakes 
to shell corn as a business, and for that reason 
moves the corn-sheller upon the public highways 
to and from contracted jobs, must be registered 
as a commercial truck. 


—564— 


CONCLUSION: No. 
ANALYSIS 
Section 60-333 provides: 


“Corn-shellers, well-digging outfits and other implements 
of husbandry, bolted or fastened to motor vehicles chassis 
operating casually upon the highways of this state, shall pay 
ne ee registration fee, as fixed for farm trucks, designated 


Corn-shelling, like well-digging, is undoubtedly a business which, 
because it can be a profitable one and can be an independent means of 
earning a livlihood, does and will attract persons other than farmers 
to engage their capital and labor in it. 


The necessary movement of the foregoing statutory class of ve- 
hicles upon the public highways by persons other than farmers, for 
the purpose of getting from one job to another as an incident to a 
non-farming occupation, may or may not have been before the minds 
of the members of the Legislature. It may very well be the case 
that the language of the statute was intended to convey no more than 
the idea that it was only farmers, as a class, who were to have the 
advantage of the smaller registration fee which is provided for farm 
trucks, if the statutory class of vehicle is moved upon the highways 
from farm to farm. 


But’ we must take the statute as we find it, and no language in 
the section, nor in the original act of which it was a part, discloses 
any intention that the occupation of the owner of the vehicle was to 
determine its class, for registration purposes, nor that there was to be 
any limitation, as is the case with farm trucks, of the character of the 
use of the vehicle, itself. Rather, the express condition was, and is, 
stated to be: 


“operating casually upon the highways of this state.” 


To determine whether the movement of a vehicle upon the high- 
ways is other than operating casually, it is proper to consider the nature 
of the use of the highway, as it has a distinct bearing upon the question 
of the regularity of the movement in a particular business such as 
corn-shelling or well-digging. The highawys are used only to go 
from the place of one job to another and, of course, to and from the 
residence of the owner. There is no transportation of persons or prop- 
erty for hire. When there are no contracts to be fulfilled, it may 
fairly be presumed that the vehicle is not operated upon the highways. 
The use of the highways, therefore, is not continuous or regular but 
only occasional, or incidental to the business, and varies with the 
circumstances peculiar to the needs of farmers who employ the owners 
of such vehicular devices; that is to say, corn-shelling and well-digging 
are seasonal. 


We are constrained to hold, therefore, that the movement of such 
vehicular devices upon the public highways, constitutes operating 
casually within the meaning of the statute, as thus interpreted, and 
that only the registration fee expressly prescribed need be paid by 
the owner of the vehicle. 
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December 14, 1949 
SCHOOL DISTRICTS 
Filing Indemnity Bond for Lost Transfer of Warrant 
SUBJECT: Indemnity Bond for lost warrant. 


REQUESTED BY: Raymond B. Morrissey, County Attorney, Tecum- 
seh, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 
QUESTION: Where an order has been drawn by a school dis- 


trict on the County Treasurer for the purpose of 
transferring funds standing to the credit of the 
school district in the accounts of the County 
Treasurer, and such order becomes lost while 
being forwarded to the County Treasurer through 
banking channels, is an indemnity bond required 
under the provisions of Section 77-2215, Revised 
Statutes of Nebraska, 1943, prior to issuance of a 
duplicate order by the school district? 


CONCLUSION: We are of the opinion that the provisions of 
Section. 77-2215 do not apply to the situation 
outlined above. 


ANALYSIS 


Under the provisions of Section 79-460, R. S. Supp. 1949, “It shall 
be the duty of the treasurer of each district to apply for and receive 
from the county treasurer all school money apportioned to the district, 
or collected for the same by the county treasurer, upon order of the 
secretary countersigned by the president, and to pay out the same on 
the order of the secretary countersigned by the president of such dis- 
trict, all money received by him.” And under Section 77-1759, Re- 
vised Statutes of Nebraska, 1943, it is the duty of the county treasurer 
to report and pay over the amount of tax due to districts when de- 
manded by the proper authorities. 


In the situation presented, an attempt was made to accomplish 
this transfer of funds by depositing a proper order to the account of 
the school district at a local bank, and the order was thereafter lost 
while progressing through banking channels, and prior to acceptance 
and payment of the order by the county treasurer. Under such cir- 
cumstances the forwarding banks were simply acting as agents of the 
school district and did not acquire ownership of the order, and its loss 
is therefore the same as though the order had been lost by the district 
prior to its deposit in the local bank, and should be treated in the 
same way by cancelling the order on the books of the district and by 
notifying the county treasurer of the action taken, if this has not al- 
ready been done. Thereafter a duplicate order could be issued, and 
it is our opinion that no indemnity bond is required for such duplicate 
for the reason that the order referred to is not a “warrant” in the true 
sense of the word. It was not an order directing the expenditure of 
public funds in payment of a public obligation, but was only a request 
for transfer of public funds from the officer charged with their col- 
lection, to the officer authorized to expend such funds. 
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A further reason for the conclusion that an indemnity bond is not 
required under the circumstances outlined is that such action would 
result in an absurdity, as you have pointed out. When the literal 
enforcement of a statute would result in absurdity, the courts will 
assume that such consequences were not intended. (Kearney County 
v. Hapeman, 167 N. W. 792, 102 Neb. 550). If a bond were required 
in the present case, it would result in an absurdity since the obligor 
and obligee would be identical. 


For the reasons outlined, it is our opinion that no bond would 
be required. 


December 14, 1949 
SOLDIERS AND SAILORS RELIEF COMMISSION 
Residence Definitions and Requirements 


SUBJECT: Soldiers and Sailors Relief—Residence require- 
ments. 


REQUESTED BY: Louis R. Eby, Director, Department of Veterans’ 
Affairs, State House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 
QUESTION: Your question is stated as follows: “Must the 


County Veterans Service Committee accept the 
residence definitions of statutes relating to general 
relief, which classification might as easily include 
68-114 as 68-115?” 


CONCLUSION: Persons who make application for veterans aid 
under the provisions of 80-101 to 80-110, R. S. 
1943-1949, Cumulative Supplement, must have 
“legal residence” in the county in which they 
apply to be eligible. Section 68-114, R. S. 1943, 
has no application to Veterans Relief. 


ANALYSIS 


Please refer to the opinion of this office dated March 29, 1948, page 
466, Opinions of the Attorney General 1947-1948. There we advised 
that a proper definition of the term “legal residence” was contained 
in Section 68-115, R. S. 1943, wherein the words “legal settlement” are 
defined. Although the matter was not without some doubt as pre- 
sented then we adhere to that opinion. It follows, therefore, that 
those provisions of Section 68-115, R. S. 1943, which describe the man- 
ner in which a “legal settlement” may be lost would also apply to the 
“legal residence” as referred to in Section 80-102, R. S. Supp. 1949. 


Your question is whether by reason of adopting the definitions 
contained in Section 68-115, R. S. 1943, the county service committees 
may also prescribe rules for paying veterans relief money to veterans 
who do not have “legal residence” within the county in the manner 
set forth in Section 68-114, R. S. 1943. We feel that they may not. 
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We do not find any basis for affording Soldiers Relief to persons 
who do not appear to have legal residence in the particular county. 
The funds are specifically reserved for and their accumulation is 
specifically based upon the number of eligible persons having legal 
residence in the county (See Section 77-1605, R. S. 1949 Supp.). We 
do not believe that it necessarily or probably follows that because 
temporary poor relief may be available to non-residents while they are 
establishing residence the same should apply to veterans relief pay- 
ments. 


It is, therefore, our opinion that persons who might be eligible 
for ordinary poor relief though non-residents would not simply be- 
cause they are veterans, be entitled to interim relief from the veterans 
relief funds. Such funds can be dispensed only to qualified persons 
who have legal residence in the county. 


December 17, 1949 
TAXATION 


Liability for Irrigation District for Taxes on Ditches Equipment, 
Reservoirs and Land on Which Farming Operations 
Are Conducted 


SUBJECT: Taxation—Liability of irrigation district for taxes 
on ditches equipment, reservoirs and land on 
which farming operations are conducted. 


REQUESTED BY: Robert R. Wellington, County Attorney, Dawes 
County, Chadron, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 
QUESTIONS: 1) Is a regularly organized and constituted ir- 


rigation district formed under Chapter 46- 
101 to 46-1,111, 1943 Statutes liable for the 
payment of personal taxes on ditch and canal 
and other construction or maintenance equip- 
ment? 


2) Is such a district liable for the payment of 
general taxes on reservoir sites, ditches, 
canals and other appurtenant real estate? 


3) Is such a district liable for the payment of 
real estate taxes on land acquired by tax 
foreclosure sales, which land is or may be 
held and owned either temporarily or per- 
manently and utilized for farming purposes 
during such ownership. The proceeds from 
any such farming operations going into the 
general fund for general irrigation district 
purposes. 

CONCLUSION: The irrigation district is not liable for the pay- 
ment of any taxes on any of the personal property 
or land rightfully owned by it, including that 
acquired by tax foreclosure and in agrarian use. 
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ANALYSIS 
Section 46-128, R. S. 1943, provides as follows: 


“The use of all water required for the irrigation of lands 
of any district formed under the provisions of Sections 46- 
101 to 46-128, together with canals and ditches already con- 
structed, the rights-of-ways for canals and ditches, sites for 
reservoirs and pumping plants, and all other property required 
in fully carrying out the provisions of Sections 46-101 to 46- 
1,111, is hereby declared to be a public use, subject to the 
regulation and control of the state in the manner prescribed 
by law.” 


Section 77-202, R. S. 1943, provides as follows: 
“The following property shall be exempt from taxes: 


(1) The property of the state and its governmental 
subdivisions; * * *” 


The latter statute is a re-enactment of the constitutional provision 
of Article VIII, Section 2. The Nebraska Supreme Court is rather 
definitely committed to the rule that ownership by a governmental 
subdivision exempts its property from taxation, regardless of the use 
thereof. See Omaha v. Douglas County, 96 Neb. 865, 148 N. W. 938, 
(cited in your letter). The court in Platte Valley District v. Lincoln 
County, 144 Neb. 584, 14 N. W. 2d 202, holds that duly organized ir- 
rigation districts are governmental subdivisions. The court summarizes 
as follows: 


«* * * Under section 2, art. IX of the Constitution of 
1875, which was in force until the adoption of the amendment 
thereto in 1920, the provision with reference to tax exemption 
was in part as follows: ‘The property of the state, counties, 
and municipal corporation, both real and personal shall be 
exempt from taxation * * *.’ Under this section in the case 
of City of Omaha v. Douglas County, 96 Neb. 865, 148 N. W. 
938, we held ownership to be the sole basis of tax exemption. 
Quoting from the foregoing opinion: ‘Under the Constitution 
of this state rightful ownership of property by a municipal 
corporation such as the city of Omaha is all that is required 
or necessary to extend to such property complete exemption 
and immunity from assessment and taxation, whether located 
within the city or without.’ Under the provisions of section 
2, art. VIII of the Constitution, as amended in 1920, which 
reads in part as follows: “The property of the state and its 
governmental subdivisions shall be exempt from taxation’ and 
Section 77-202, Comp. St. 1929, which reads in part the same, 
ownership and not use of the property is the basis of exemp- 
tion.” * * * 


The only question then seems to be whether an irrigation district 
holding property acquired upon tax foreclosure sale is in “rightful 
ownership” thereof. Prior to 1937 there was reason for doubt as to 
the power of such districts to purchase real property upon tax fore- 
closure sales, but in the Legislative session of that year, L. B. 129 was 
introduced and passed with the following words in its title: 
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“* * * to empower irrigation districts to acquire property 
through tax sale foreclosure; * * *” (Laws of Nebraska 1937, 


page 361); 


the words of that enactment material to this opinion are in the present 
Section 46-129, R. S. 1943, as follows: 


“The legal title to all property acquired under the pro- 
visions of Sections 46-101 to 46-1,111, or acquired through pur- 
chase at tax sale foreclosure, shall immediately and by opera- 
tion of law vest in such irrigation district in its corporate 
name, and shall be held by such district in trust for, and is 
hereby dedicated and set apart to the uses and purposes set 
forth in said sections. The board is hereby authorized and 
empowered to hold, use and acquire, manage, occupy and 
possess such property, * * *.” 


We are, therefore, of the opinion that the personal property and 
real estate about which you inquire are exempt from taxation while 
owned by the district. 


December 20, 1949 
CREDIT UNIONS 


Statutory Election on Groups Eligible to Organize as Credit Unions; 
Definitions: Requirement as to Contents of the By-laws 


SUBJECT: 
REQUESTED BY: 


OPINION BY: 


QUESTIONS: 


Corporations; credit unions. 


J. F. McLain, Director of Banking, Department of 
Banking, State House, Lincoln, Nebraska. 


James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 


1. Whether the exercise of the right to organize 
and function as a credit union is limited by Sec- 
tion 21-1715, R. S. Supp. 1949, solely to groups 
therein enumerated. 


(a) If so, then do the statutory words “having 
a common bond of occupation or association” 
describe a characteristic or attribute of each of 
the enumerated groups? 


(b) If so, then may membership in a specific 
credit union include persons from two or more 
of the enumerated groups? 


2. Whether the by-laws of a credit union, in re- 
spect to membership therein by organizations or 
associations, may contain any of the following 
provisions: 


(a) “* * * and any association of such persons.” 
(b) “* * * and any organization of such persons.” 
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(c) “* * * and any association of such persons 
relating generally to their employment.” 


CONCLUSIONS: 1. Yes. 
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ANALYSIS 


That the title of an act is an essential part of it is settled by State 
v. Burlington M. R. R. Co., 60 Neb. 741, 84 N. W. 254, and that it may 
be considered in interpreting, but not to enlarge the scope of an act 
is settled by State v. City of Lincoln, 101 Neb. 57, 162 N. W. 138. 


The title of the Credit Union Act, Sections 21-1701 to 21-1753, 
R. S. 1943 and R. S. Supp. 1949, reads, so much of it as is pertinent, 
as follows: 


“AN ACT relating to credit unions; to enact a general 
credit union law for Nebraska relating to credit unions or- 
ganized for the benefit of their members; * * * to provide 
a method whereby cooperative credit associations may avail 
themselves of the benefits, rights and liabilities of this law; 
* * * to prescribe certain duties and powers of the Department 
of Banking in regard thereto; * * *.” 


It will be noted that the title recites an intention to enact a general 
credit union law relating to credit unions organized for the benefit 
of their members, and Section 21-1750 provides that “any law con- 
flicting with any part of this act shall be construed as not applicable 
to credit unions formed hereunder.” 


Prior to the enactment of this law it was, and still is possible to 
accomplish the formation of an association for a kind of credit union 
purpose under the provisions of Chapter 21, Article 13, R. S. 1943, 
relating to cooperative credit associations, notwithstanding the co- 
operative credit association act was not primarily intended for credit 
union purposes. Section 21-1747 expressly provides a method whereby 
cooperative credit associations organized under that act may so revise 
their articles of association as to become credit unions under the 
credit union act. The legislative history of the credit union act dis- 
closes that it was conceived for the purpose of permitting a distinction 
between cooperative credit associations which did a modified form of 
banking business and those which did business primarily as credit 
unions. 


Section 21-1701 defines “the credit union,” organized under the 
provisions of the credit union act, as a cooperative association and 
defines the benefit of membership in terms of the purposes for which 
the credit union is established. Section 21-1703, relating to the con- 
tent of the articles of association, requires a statement not only of 
the names and addresses of the subscribers who, by Section 21-1702, 
must be citizens of Nebraska, but also, in sub-section (5), there must 
be set forth: “Parties who are to be associated together under, and 
accept the provisions of this act.” 


Who the parties may be is set forth in Section 21-1715, R. S. 
Supp. 1949, which, so much of it as is pertinent, provides as follows: 


—571— 


“The members of a credit union shall consist of the sub- 
scribers to the articles of association and such persons, societies, 
associations, partnerships and corporations as have been duly 
elected members, * * *. Credit union organization shall be 
limited to groups of both large and small membership having 
a common bond of occupation or association, including re- 
ligious, social or educational groups, employees of a common 
employer or members of a fraternal, religious, labor, farm or 
educational organization and members of the immediate 
families of such persons.” 


It does not appear that the credit union act is a uniform law 
which has been adopted in various states, nor does it appear that 
there are any cases, which have dealt with the question of member- 
ship in such unions. One of the first credit union acts, passed in 1909 
in Massachusetts, by an amendment in 1923, does throw some light 
on the question what the Nebraska Legislature had in mind by pro- 
viding that “societies, associations, partnership and corporations” could 
be elected members of a credit union, notwithstanding the qualifica- 
tions for membership appear to make membership impossible for 
such organizations which are legal entities and, obviously, have no 
“common bond of occupation or association” with persons as members 
of a group. 


The Massachusetts statutory provision makes it clear that the 
right of such organizations to be eligible to membership in a credit 
union must rest upon a condition that the members of such organiza- 
tions are, as persons, themselves eligible to membership because they 
qualify by reason of being persons who are members of the specific 
group which has organized a specific credit union. 


The Federal Credit Union Act, 12 U. S. C. A,, Section 1759, by 
providing that incorporated and unincorporated organizations may be 
elected to membership “to the extent permitted by rules and regula- 
tions prescribed by the Governor” would necessarily, in view of the 
definition of membership thereinafter recited, which definition con- 
tains language similar to that found in Section 21-1715, entail a rule 
or regulation making the condition of the Massachusetts statutory 
provision a controlling consideration. 


We conclude, therefore, that such a condition, although not ex- 
plicitly stated in Section 21-1715, is necessarily implicit and that the 
Department of Banking, in exercising the power conferred upon it 
by Section 21-1706 to approve articles of association of a credit union, 
may require conformance to such a condition. We do not depart, 
thereby from the conclusion reached in our opinion of September 30, 
1949, that a corporation, such as one organized under the General 
Corporation Act of Nebraska, can not qualify for membership. We 
do amend that opinion to hold, now, that there may be election of a 
cooperative association to membership in a credit union where it is 
the case that the members of such a cooperative association do have 
a common bond of association with those persons composing a group 
which has organized a specific credit union. 


We do not depart from the conclusion stated in that opinion that 
stockholders, merely as such, do not constitute a group within the 
meaning of the statute, that they cannot organize a credit union. It 
may well be, and probably is, the case that members of a certain co- 
operative corporation may form a credit union, but the ground which 
must support such action is not stock ownership but membership in 
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a group which is tied together by a bond rising out of. association. 
Ownership of stock in a cooperative association may be either a duty 
or a right which is an incident to membership, the qualifications for 
membership being stated in a statute or in the articles of association. 
In many cooperative organizations stock cannot be purchased by or 
be transferred to persons who do not fall into the class of persons in 
whose interest the cooperative is organized and who, therefore, are 
not eligible to membership. Stockholders, as a class, save in rare 
instances, are not bound together by association, since they are, more 
frequently than not, strangers to each other and this is true of stock- 
holders in a cooperative credit association. It appears, therefore, 
that stock ownership, considered by itself, does not provide a sufficient 
basis for membership in any group which is enumerated in the statute. 
It is plain that the legislature intended to provide, in Section 21-1747, 
a method whereby stockholders in a cooperative credit association 
could form a credit union. They may do so only by amending their 
articles of association. 


The statute says “credit union organizations shall be limited to 
groups.” It is not the case because a number of persons desire to 
associate themselves together for the purpose of forming a credit 
union that they may claim the right to do so, but rather it is the case 
because a number of persons already are associated together for 
another purpose or reason, or already have an interest in common 
by reason of occupation, so as to constitute themselves an existing 
group, within the meaning of the statute, that they have a right to 
organize a credit union. 


We may fairly set forth the meaning of the remaining language 
of Section 21-1715 by restating that language in such a way as to 
disclose the relationship of the ideas, therein expressed, one to the 
other. Section 49-802, R. S. Supp. 1949, relating to the construction 
of any statute enacted after 1947, sets forth in sub-section (5) a rule 
which was applicable prior to 1947 and therefore, may be applied in 
this instance although the Credit Union Act was passed prior to 1947. 
Section 49-802 (5) recites “Words and phrases shall be construed and 
understood according to the common and approved usage of the lan- 
guage; but technical words and phrases and such others as may have 
acquired a peculiar and appropriate meaning in the law shall be con- 
strued and understood according to such peculiar and appropriate 
meaning.” Hence, we interpret the Credit Union Act language as 
follows: The exercise of the right to organize and function as a credit 
union shall be limited to a group of persons, which group, considered 
by itself, may be composed of a few or of many persons who are 
tied together by a bond which is common because it rises out of oc- 
cupation or association, including: a group composed of persons who 
are bound together by religious ties, or by social ties, or by educational 
ties; a group composed of persons who are employees of a common 
employer; a group composed of persons who are members of a fraternal 
or of a religious or of a labor or of a farm or of an educational organ- 
ization; and to any such group there may be added any person who is 
a member of the immediate family of a person who is a member of 
such group. 


It is plain that the entity which the legislature had in mind is 
a group, and that it is something shared in common by all persons in 
the group, which binds or has attracted them together so as to make 
them a homogenious body of persons, which delimits the meaning of 
the word groups. The thing which is shared in common and which 
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ties the persons together must rise out of occupation, such as employ- 
ment by a common employer, or out of association together to realize 
or accomplish jointly what may not be done singly, such as an interest 
in education. Neither gregariousness nor similarity of occupation 
alone, is the test. The specific characteristic or attribute which must 
be affirmed of the persons composing the group must be affirmed of 
the group itself. The tie that binds persons together in a specific 
group derives from an interest in common because of class, status, 
or likemindedness. 


That the word “including” occasionally poses a problem in inter- 
pretation may be conceded, but in the statute the word “including” is 
gramatically related directly to the word groups. It is a word of 
limitation and is intended to be used in the sense to comprise or to 
embrace, and indicates a restrictive intention. The principle of con- 
struction which is applied is precisely that which was applied in 
State v. Weston, 69 Neb. 695, 96 N. W. 668. The act as originally intro- 
duced, as appears from the minutes of the Banking, Commerce and 
Insurance Committee of the 1943 session of the Legislature, contained 
the following language probably taken from the Federal Credit Union 
Act: “A common bond of occupation, or association, or to groups 
within a well defined neighborhood, community or rural district.” 
The underlined language was stricken. Examination of the history 
of the bill confirms a construction of the word “including” as a term 
of limitation and enumeration. 


We think it plainly appears from a consideration of the act that 
membership in a given credit union organized by a specific group 
must be restricted to persons who are members of that specific group, 
together with such incorporated and unincorporated organizations 
as meet the tests heretofore laid down. 


There can be no provision, either in the articles or the by-laws, 
for election to membership of persons who do not fall into the specific 
class of persons composing the specific group which has formed or is 
seeking to form a specific credit union, apart from those persons who 
come within the statutory exception pertaining to members of the 
immediate families of such persons. Thus there can be no credit 
union organized on the basis of a membership which is to be com- 
posed of persons some of whom are members of a group other than 
the organizing group, itself. Of course, a person may be a member 
of more than one of the statutory groups but his membership in a 
credit union must be based on the fact that he is a member of the 
specific group which organizes a specific credit union. 


In respect to the omnibus clauses which may be inserted in the 
articles or by-laws, relating to membership by organizations or as- 
sociations, we think all of the phrases submitted in your inquiry are 
acceptable because the phrase “such persons” is in the language of 
the statute, and such clauses must be understood to, and clearly can 
mean only those auxiliary organizations or associations whose mem- 
bers are drawn exclusively from the same group of persons who are 
members of the group which organizes the credit union. Any auxiliary 
organization or association which admits to membership any person 
who, himself, does not belong to the statutory group cannot be included. 
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December 20, 1949 
SCHOOL DISTRICTS 


Right of Member of the Legislature to be a Member of a County 
Committee for Reorganization of School Districts 


SUBJECT: Schools; reorganization of school districts. 


REQUESTED BY: F. B. Decker, Director of Administration, Depart- 
ment of Public Instruction. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether a member of the legislature may be a 


member of a county committee for reorganization 
of school districts. 


CONCLUSION: Yes. 
ANALYSIS 


The Reorganization of School Districts Act, Section 79-426.01 to 
79-426.19, R. S. Supp. 1949, provides in Section 79-426.05 for the elec- 
tion of the members of a county committee. The only limitation 
upon membership which is expressed, apart from a declaration that 
the county superintendent shall be a member, is that at least one of 
the members shall not be a school district board member and a major- 
ity of the members shall be chosen among persons who are residents 
of Class I Districts. 


The statute expressly provides that no compensation shall be 
paid to committee members. With that factor eliminated, we find 
no provision of the constitution which, upon any other ground, would 
prevent a member of the legislature from sitting as a member of such 
committee. 


Our opinion of January 9, 1947, Report of Attorney General 1947- 
1948, page 7, indicates that when a public officer is elected or ap- 
pointed to another office and the question is raised whether the two 
offices may be held simultaneously, the test is whether the offices 
are incompatible: 


“Offices are incompatible when the performance of the 
duties of one in some way interferes with the performance of 
the duties of the other. This is something more than a physi- 
cal impossibility to discharge the duties of both offices at the 
same time. It is an inconsistency in the functions of the two 
offices.” 


The function of a member of the county committee is to partici- 
pate in the preparation of a plan which, ultimately, is approved or 
rejected by the voters in the districts to be effected. If the admin- 
istration of the act required of a committee member that he make, 
or participate in making, decisions affecting the rights or property 
interests of persons who could not exercise a right to hold for naught 
the action of the committee, then there would be a case of a public 
officer of the highest rank being engaged inconsistently in the per- 
formance of incompatible duties—the legislative and the executive. 
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Here the function of the committee, if it may be declared to be 
administrative, may nevertheless be said to be one which concerns 
itself with details of a legislative character. We find no inconsistency 
in the functions of the two offices. Further, we are of the considered 
opinion that, under the provisions of this ‘Act, a member of a county 
committee does not hold a state office within the meaning of Section 
16 of Article III of the Constitution. 


December 22, 1949 


MORTGAGES 
Release of Chattel Mortgages by Commodity Credit Corporation 
SUBJECT: Release of Chattel Mortgages by Commodity 


Credit Corporation. 


REQUESTED BY: W. L. Brennan, County Attorney, Boyd County, 
Butte, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 
QUESTION: Where a chattel mortgage has been given to a 


bank to secure a loan made available under a 
loan program formulated by Commodity Credit 
Corporation, may the County Clerk require the 
agent of the Commodity Credit Corporation to 
file an assignment of the mortgage from the payee 
bank to the Corporation before permitting the 
Corporation to execute a release of the mortgage? 


CONCLUSION: The County Clerk cannot require that an assign- 
ment of a chattel mortgage be filed, but he may 
require that he be satisfied that the person seek- 
ing to release the mortgage is in fact the agent 
or assignee of the mortgagee. 


ANALYSIS 


There is of course no statutory requirement that chattel mort- 
gages, or assignments thereof, be filed. In the absence of such re- 
quirement, a County Clerk would not be in a position to require 
that assignments be filed. With reference to the release of record of 
chattel mortgages, Section 36-302, Revised Statutes of Nebraska 1943, 
provides: 


“Such mortgage when satisfied shall be discharged by an 
entry by the mortgagee, his agent or assignee, on the margin 
of such index, which shall be attested by the clerk without 
fee; Provided, the county clerk may discharge a mortgage on 
the presentation or receipt of an order in writing, signed by the 
mortgagee thereof and attested by a justice of the peace or 
some officer with a seal. * * *.” 


From the foregoing it is clear that either the mortgagee, or his 
agent or assignee, may release the mortgage. It thus becomes a 
question of fact as to whether the individual seeking to release the 
chattel mortgage is actually the agent or assignee of the mortgage, 
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and the clerk may require such evidence as he deems necessary to 
convince himself that the individual is such agent or assignee. How- 
ever, if the clerk is satisfied that the individual is in fact the agent or 
assignee of the mortgagee, the mortgage should be discharged of 
record although no assignment has been filed. 


December 22, 1949 
RECLAMATION DISTRICTS 


Change in Pourdaries of Districts by Amendment of Petition: 
Extension of the District Boundary by Petition 
to the Board of Directors 


SUBJECT: Reclamation Districts—Change in boundaries of 
district by amendment of petition. Extension of 
district boundary by petition to board of directors. 


REQUESTED BY: F. H. Klietsch, State Engineer, Department of 
Roads and Irrigation, State House, Lincoln, Ne- 


braska. 
OPINION BY: James H. Anderson, Attorney General; Bert L. 
Overcash, Assistant Attorney General. 
QUESTIONS: (1) Under the Reclamation Act, Article 5, Chap- 


ter 46, R. S. Neb. 1947, may interested landowners 
outside the boundaries of the district set forth 
in the petition, file a petition in the same pro- 
ceeding and have the original petition amended 
at the hearing on formation of the district to 
include their area? 

(2) Can the boundaries of a duly organized 
reclamation district be extended to include lands 
not owned by such petitioners? 


CONCLUSION: (1) No. The original petition may be amended 
to correct any errors in the description of the 
district described in the petition but a new and 
different district with changed boundaries can- 
not be created by amendment. 

(2) No. Only the land of petitioners may be 
added to an existing district under the provisions 
of Section 46-561, R. S. Neb. 1947. 


ANALYSIS 


(1) Section 46-516, R. S. Neb. 1947, provides for the circulation 
and filing of a petition to form a reclamation district. Throughout 
this section reference is repeatedly made to the “proposed district” 
to be formed “the territory to be included in the proposed district,” 
its divisions, organization and justification. The description must be 
sufficiently definite to apprise property owners of whether their 
property “is within the territory proposed to be organized as a dis- 
trict.” 


The concluding portion of this section contains certain language 
as to the amendment of petitions. This reads as follows: 
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“No petition with the requisite signatures shall be de- 
clared null and void on account of alleged defects, but the 
department may at any time permit the petition to be amended 
to conform to the facts, to correct any errors in the descrip- 
tion of the territory, or in any other particular. Similar 
petitions or duplicate copies of the same petition for the or- 
ganization of the same district may be filed and shall together 
be regarded as one petition. All such petitions filed prior to 
the hearing on the first petition filed, shall be considered by 
the department the same as though filed with the first petition 
placed on file. In determining whether the requisite number 
of landowners have signed the petition, the department shall 
be governed by the names as they appear upon the tax roll 
which shall be prima facie evidence of such ownership.” 


It will be observed that the language quoted permits amendments 
“to correct any errors in the description of the territory, or in any 
other particular”; also that additional petitions for the “organization 
of the same district” may be filed. 


According to Websters Dictionary an error is an “act involving 
a departure from truth or accuracy; a mistake.” Synonyms listed in 
the dictionary include, “mistake, blunder, slip, lapse.” 


Words and Phrases, volume 15, page 114 et seq. refers to certain 
cases including Grouseth v. Mohn (S. D.), 234 N. W. 603, 604, as apply- 
ing the foregoing definition of error. Reference is made in that con- 
nection to Taylor v. Bullen, 5 Exch. 779, 784, that error in the descrip- 
tion of property means an “unintentional misdescription.” 


The word “particular,” above quoted, also authorizing amendments 
to the petition, clearly has reference to details of things enumerated 
in the petition. The right to amend as to particulars would be op- 
posed to any right of general amendment. State v. Patterson, (Idaho) 
88 P. 2d 493, 497. Curtis v. Corbitt, N. Y., 25 How. Prac. 58, 62, 63. 
Town of Brattleboro v. Carpenter, (Vt.) 158 At. 73. Roberts v. Port- 
land Water Dist., (Me.) 126 At. 162. 


The amendment provisions of this law do not in our opinion 
authorize the formation and approval of a new and different district 
such as is involved in the question submitted. Our conclusion in this 
regard also appears to be substantiated by other provisions of the 
act. Sections 46-519, 46-522 and 46-528 likewise refer to the district 
described in the petition, and Section 46-527 specifies that the petition 
shall be dismissed at the hearing if “the material facts are not as set 
forth in the petition filed.” 


(2) Section 46-561, R. S. Neb. 1947, provides for extension of 
boundaries of an existing district by petition and hearing thereon. 
But this section states: 


“* * * The owners of lands may file with the board a 
petition, in writing, praying that such lands be included in 
the district. The petition shall describe the tracts or body 
of land owned by the petitioners. It shall be deemed to give 
assent by the petitioners to the inclusion in said district of 
the lands described in the petition. It must be acknowledged 
in the same manner that conveyances of land are required 
to be acknowledged.” 
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This section, thereafter provides that failure by anyone interested 
to show cause in writing shall constitute an assent to the inclusion 
. of “such lands in the district.” 


There is no provision in the foregoing section similar to the 
earlier language specifying the procedure for setting up a district 
and including all land within a described area. The intention mani- 
fested in the portion of the act relating to extension of district bound- 
aries, appears to be limited to providing machinery for extending the 
seis to include lands which owners thereof want added to the 

istrict. 


The provisions in our act for extension of the district’s boundary 
are not comparable to those found in reclamation acts such as New 
Mexico where landowners may be included within an extension who 
did not petition therefor. New Mexico Statutes 1941, Section 77- 
2705 (9). See In Re Arch Hurley Dist. Extension, (N. Mex.) 191 P. 
2d 338. Under the New Mexico statute the proceedings for extension 
follow exactly the same procedure as for the creation of a new district. 


In our study of both of the questions presented herein we have 
consulted the decisions of those states which have acts similar to our 
own. The Colorado law enacted in 1937, in many respects, is quite 
similar to the Nebraska act. Section 4 of the original act in both 
states (R. S. Neb., Section 46-516—1935 Colo. Stat. Supp. Vol. 4, c. 
173 B (18) in substance have the same language as to amendment. 
While the Colorado act was upheld as to constitutionality in People 
v. Letford, 79 P. 2d 274, neither there nor elsewhere, has there been 
any decision on the points involved in this opinion. A similar ob- 
servation may be made as to the Utah act as reflected in Patterick 
v. Carbon Dist., 145 P. 2d 503. Neither Utah nor Colorado, to our 
knowledge, has passed upon the question of extending a district 
boundary to include land other than petitioners. 


The conclusions set forth herein seem justified by the face of the 
act without resort to any general rules of construction. It may be 
observed, however, that reclamation districts as public corporations 
have no greater inherent powers than municipal corporations. Bliss 
v. Pathfinders Irrigation District, 122 Neb. 203. Loup River Public 
Power District v. Middle Loup District, 142 Neb. 156. See also Words 
and Phrases, volume 35, page 82. Such a corporation would, there- 
fore, seem to be subject to a strict rule of construction in the deter- 
mination of its powers, as expressed in 37 Am. Jur., Section 113, 
page 725: 


“The rule is generally stated that the scope of sovereignty 
delegated to municipal corporations should not be enlarged 
by liberal construction. The powers conferred are strictly 
construed, and any fair, substantial, and reasonable doubt 
concerning the existence of any power, or any ambiguity in 
the statute upon which the assertion of such power rests, 
ae to, be resolved against the corporation, and the power 

lenied. 


The foregoing rule is cited in Pecos Valley Artesian Conservancy 
District v. Peters, (N. Mex.) 173 P. 2d 490. 
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December 23, 1949 
SCHOOL DISTRICTS 


Residence Requirements for County Committee for Reorganization 
of School Districts 


SUBJECT: Schools; reorganization of school districts. 

REQUESTED BY: Keith Hopewell, County Attorney, Tekamah, Ne- 
braska. 

OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 

QUESTIONS: 1. Whether more than a majority of the mem- 


bers of a county committee for reorganization of 
school districts may be chosen among persons 
residing in rural elementary school districts? 


2. Whether such an election is valid in a case 
where ballots marked for less than the full num- 
ber of members to be elected were disregarded? 


3. Whether an election under the act may be 
held after the statutory 120 day period of time 
has expired? 


CONCLUSION: 1. No. 


2. If the result was not affected thereby, then 
the will of the majority must be respected, not- 
withstanding the irregularity. 


3. Yes. 
ANALYSIS 


Section 79-426.05, R. S. Supp. 1949, provides, so much of it as 
is pertinent, as follows: 


“* * * A majority of the elective members of the county 
committee shall be chosen from rural elementary school dis- 
tricts, and at least one of the elective members shall not 
be a member of any school board or board of education. * * *.” 


In our opinion of December 12, 1949, we held that the phrase 
“elementary school districts,’ as used in the Blanket Mill Tax Levy 
Act, means Class I districts. We hold, for the same reason stated in 
that opinion, that the phrase has the same meaning in the Reorgan- 
ization of School Districts Act, of which Section 79-426.05 is a part. 


Section 49-802, R. S. Supp. 1949, relating to rules of construction 
of statutes enacted subsequent to 1947 provides, in part: 


‘Unless such construction would be inconsistent with the 
manifest intent of the Legislature, rules for construction of 
the statutes of Nebraska hereafter enacted shall be as follows: 


(1) “When the word ‘may’ appears, permissive or dis- 
cetionary action is presumed. When the word ‘shall’ appears, 
mandatory or ministerial action is presumed. * * *,” 
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We think it plain from an examination of Section 79-426.05 that 
it was the intention of the legislature that a county committee should 
be dominated, numerically at least, by members elected from the 
group of persons who reside in Class I districts, and, therefore, the 
requirement that a majority of the members shall be chosen from 
such districts is a command, mandatory in character. 


We think it plain, also, since the legislature especially stated in 
the same sentence: “at least one of the elected members” shall not 
be a member of any school district board, that if it had intended that 
more than the majority of the committee could be elected from Class 
I districts, that it would and could have said so by leading off the 
sentence with the same words: at least. 


In view of the fact that the act contemplates the preparation of 
plans for the reorganization of any or all school districts, regardless 
of class, and intends that the problems in connection with such plan- 
ning shall be considered by a committee composed of persons holding 
varying points of view it may fairly be presumed that the legislature 
intended that the minority of the members of the committee should b,e 
chosen from the group of persons residing in all other classes of school 
districts in a county. That Class II and Class VI school districts are 
generally located in rural areas and that persons residing in such dis- 
tricts generally hold the point of view of residents of Class I districts 
may also have been a matter considered by the legislature. 


It appears that this construction of the act is that which has been 
quite generally accepted throughout the state, in the organization of 
county committees, and we cannot say that such a construction, so 
universally accepted, is contrary to the letter or the spirit of the statute. 


We hold, therefore that an election upon that basis of representa- 
tion of the members of the committee is a valid election. 


Where a special group of persons is granted by statute a right to 
elect a number of persons to office, as members of a committee, and 
the statute does not expressly provide for the procedure to be followed 
in conducting such an election, then the procedure which may be made 
applicable is that which is used at a town meeting, the most venerable 
of American institutions, where rules and procedure are ordinarily 
adopted and enforced by the will of the majority. Cf. Section 23-224 
(7), R. S. 1943. 


Whether or not a majority of those persons present and author- 
ized to participate in the election did concur in the enforcement of a 
rule forbidding the counting of any ballots which were marked for 
less than a specific number of nominees, it cannot be said that such 
an election would be declared invalid on that account. Cf. 18 Am. 
Jur. 349. Section 257, citing State ex rel. Benton v. Elder, 31 Neb. 169, 
47 N. W. 710. Where there is no showing that the result of the election 
was affected thereby, there would be no ground for a proceeding to 
require another canvass of the ballots cast. It is well settled in the 
law of elections that the will of a majority is to be respected, notwith- 
standing that in the canvass of the vote there were irregularities which 
did not affect the result of the election. State ex rel. Kobes v. Grimm, 
115 Neb. 230, 212 N. W. 437. 


If the result of the election was affected by the enforcement of 
such a rule and if the ballots have been properly identified, safeguarded 
against tampering therewith, and are available for reexamination, then 
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it would appear that the proper remedy would be mandamus to compel 
the group which canvassed the election to reassemble and recanvass, 
rather than to hold another election. State ex rel. Kobes v. Grimm. 
In the absence of an affirmative statement that the result of the elec- 
tion was affected by the enforcement of such rule and that the ballots 
have not been properly safeguarded against the possibility of a re- 
canvass, we cannot say that another election is legally required. 


That an election may be held after the expiration of the 120 day 
period appears certain. It is settled that where a statute requires 
that some act shall be done within a specified time or by a day cer- 
tain, for a public purpose, the statute is usually held to be directory, 
unless time is of the essence of the thing to be done or the language 
in the statute contains negative words or shows that the designation 
of the time was intended as a limitation of the power, authority or 
right. Burkley v. City of Omaha, 102 Neb. 308, 167 N. W. 72; State 
ex rel. Kobes v. Grimm, supra. 


Section 79-426.05 provides, in part, as follows: 


“There is hereby created in each county in the state a 
committee for the reorganization of school districts, to be 
known as the county committee. * * *. All of the members of 
school boards and boards of education within the county shall, 
at a meeting called for that purpose by the county superin- 
tendent of schools within one hundred twenty days from 
August 27, 1949, * * * (2) elect for a term of four years all 
of the remaining members of the committee other than the 
county superintendent of schools. * * *” 


It is to be noted that the legislature created by fiat a reorganiza- 
tion committee in each county in the state. All that it left to the 
group auhorized to elect the members thereof was to determine the 
number of such members, within specified limits. The legislative 
command that there will be a committee in each county is controlling 
and, therefore, it follows, reasonably, that the provision respecting 
time within which the election is to be held is directory. 


In this case the county superintendent has performed the duty 
imposed upon him by statute and we doubt that he may be compelled 
to call another meeting. Whether a court would by mandamus re- 
quire all the school board members of the county to reassemble for the 
purpose of holding another election is a question which we do not 
think we are called upon to decide in the circumstances. 


December 23, 1949 
ASSISTANCE 


Denial of Assistance for Investigation Discloses Adequate 
Outside Income 


SUBJECT: Old Age Assistance: Refusal to grant grounds for. 

REQUESTED BY: Mr. Ralph W. Norman, County Attorney, Ord, 
Nebraska. 

OPINION BY: James H. Anderson, Attorney General; Homer L. 


Kyle, Assistant Attorney General. 
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QUESTION: Where investigation of an application for old age 
assistance discloses the fact that the wife of the 
applicant owns property worth from $3,000 to 
$4,000 and also has an income, the amount of 
which she refuses to disclose, and the county 
board finds that the wife is financially able to 
support the applicant, should the board deny 
assistance? 


CONCLUSION: Where investigation discloses that the wife of an 
applicant for old age assistance owns property 
which, under Section 42-201, R. S. Supp. 1947, 
may be subject to execution for necessaries fur- 
nished to her family, such property of the wife 
should be regarded as a resource of the applicant 
in determining his need. 


ANALYSIS 


Among the qualifications prescribed by Section 68-202, R. S. Supp. 
1947, to entitle a person to old age assistance is that he be a “needy 
person”. 


The term “need” is defined by Section 68-205, R. S. 1943, as mean- 
ing “the need for assistance based upon the budgetary deficiency re- 
quirements for a needy individual eligible for assistance under said 
assistance laws, determined upon proper investigation, and necessary 
for his maintenance in decency and health, taking into consideration 
his requirements for rent, food, clothing, shelter, fuel, light, water, 
household equipment and supplies, health, education and such other 
factors as may be pertinent.” 


Section 42-201, R. S. Supp. 1947, provides in part that “all prop- 
erty of a married woman, except ninety per cent of her wages, not 
exempt by statute from sale on execution or attachment, regardless of 
when or how said property has been or may hereafter be acquired, 
shall be liable for the payment of all debts contracted for necessaries 
furnished the family of said married woman after execution against 
the husband for such indebtedness has been returned unsatisfied for 
want of goods and chattels, lands and tenements whereon to levy 
and make the same.” 


Practically all of the personal needs enumerated in Section 68- 
205 are held to be “necessaries” under Section 42-201. It appears, 
therefore, that, subject to certain limitations, the separate property 
of a wife is liable for necessaries furnished to the husband and should 
be regarded as an available resource of the husband in determining 
his “need” for assistance. 


The Board of Control has provided in Rule No. IX-3921, relating 
to old age assistance, as follows: 


“Property, income, or other resources of the applicant or 
spouse who share the same house are considered to belong 
jointly to both.” 


It is our opinion that there is ample statutory authority for this 
rule adopted by the Board of Control and that where investigation 
discloses, as in this case, that the wife has property which is subject to 
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execution for necessaries furnished to her family that such property 
should be regarded as a resource of the husband in determining his 
need for assistance. 


December 23, 1949 
PUBLIC WAREHOUSEMAN 


Obligation of Public Warehouseman to Obtain Separate License 
on Each Building Used As Warehouse 


SUBJECT: Public Warehouseman—License fees under L. B. 
430. (Laws of Nebraska, 1949, page 1039). 


REQUESTED BY: E. Preston Bailey, State Supervisor of Ware- 
housing. 


OPINION BY: James H. Anderson, Attorney General; Bert L. 
Overcash, Assistant Attorney General. 


QUESTION: Does a public warehouseman have to obtain a 
separate license on each building or other re- 
ceptacle used as a warehouse or may such li- 
censee obtain one license for all such warehouses 
within one locality? 


CONCLUSION: Under the provisions of L. B. 430, one license 
may cover all the warehouses in one locality but 
the Nebraska State Railway may by rules and 
regulations define the term “locality”. 


ANALYSIS 


This question arises because the language of section 2 of the 
above act, which amends R. S. Neb. 1943, section 88-159, appears in- 
consistent with the language of section 3 thereof. The former indi- 
cates that a license must be obtained for “each warehouse to be oper- 
ated”, and specifies that licenses shall be issued a “warehouseman 
upon receipt of an annual license fee of twenty dollars for each ware- 
house operated”. However section 3 provides: 


“The license shall set forth the number, the name, and 
location of each warehouse, and the individual name of each 
person, either as owner, tenant, or principal interested in the 
management of the same, or if the warehouse be owned, 
leased, or managed by a corporation, the names of the presi- 
dent, secretary, and treasurer. The license, except as to field 
warehousemen, shall give authority to carry on and conduct 
the business of a warehouseman, other than a warehouseman 
for the storage of grain, in one locality in accordance with the 
rules and regulations of the State Railway Commission and 
the statutory provisions of this state, provided a bond in an 
amount as determined by the commission is in full force and 
effect. The license shall expire on December 31 next follow- 
ing and it shall show the period for which it was issued, the 
number and location of each warehouse, and shall be posted 
in such warehouse.” 
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This section standing alone, indicates that the license to the ware- 
houseman. is personal and that it may cover his public warehouse busi- 
ness in one locality. It is noted that this act raises the warehouseman’s 
fee from one dollar to twenty dollars and it may have been the inten- 
tion of the Legislature in this section to permit one license to cover 
more than one building in a given locality. 


The Legislature had the power to require a separate license for 
each building. Nash-Finch Co. v. Beal, 124 Neb. 835, 840. However, 
since the act is ambiguous, we must resort to general rules of con- 
struction and it would appear that the matter. would have to be re- 
solved under the rule of strict construction applicable to license fees 
and taxes. The cases are summarized in 53 C. J. S., section 13, page 
495, under the following statement: 


“Statutes and ordinances imposing licenses and business 
taxes are generally to be construed liberally in favor of the 
citizen and strictly against the government, whether state or 
municipal, especially where they provide penalties for their 
violation. Accordingly, if the enactment is not clear and 
positive in its terms, or if it is reasonably open to different 
interpretations through the indefiniteness of its provisions, 
every doubt as to construction must be resolved in favor of 
the one against whom the enactment is sought to be applied.” 


The foregoing rule is consistent with the strict rule applied by our 
Supreme Court in determining whether and what fees shall be charged 
by a public officer. Red Willow County v. Smith, 67 Neb. 213. 


We, therefore, believe that one license may cover more than one 
warehouse building if all are in the same locality. 


In determining what area may comprise a locality, we find no 
hard and fast rule in the decisions pertaining thereto. It has been said 
that the term means a place, near the place, vicinity or neighborhood, 
but that the term is elastic and, dependent upon the circumstances, 
may be satisfied by areas measured by rods or miles. Connally v. 
Gen. Const. Co., 269 U. S. 385, 70 L. Ed. 322. To the same effect is 
Conley v. Valley Transit Co., (C. C. A. Ohio) 139 F. (2) 692, 693. 
In State v. The Fremont R. Co., 22 Neb. 313, 329, our Supreme Court 
said that in a statute prohibiting rate discrimination against any 
locality, the term locality might refer to “a village, city, county, or 
portion of the state, the meaning in each case to be determined by the 
territory which the board shall find to be unjustly discriminated 
against.” 


It has been held that in common parlance the term locality or 
neighborhood is less broad than community. Berkson v. Kansas City 
Cable Ry. Co. (Mo.) 45 S. W. 1119. Thus it is said that a particular 
town is a “locality” in a township while a street may be a locality in 
atown. Severance v. Murphy (S. C.) 46 S. E. 35. 


L. B. 430, as above quoted, gives the Nebraska State Railway 
Commission full authority to define locality by rules and regulations. 
It is our opinion that the term locality is sufficiently elastic to justify 
a reasonable interpretation of this term by suitable regulations of 
your Commission in the light of the circumstances surrounding the 
regulatory activity involved in this law. 
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December 27, 1949 
SCHOOL RETIREMENT SYSTEM ‘ 


Procedure for Maintaining Equality Between Contributions by 
Members and Contributions by the State 


SUBJECT: School Retirement System—Expense of Admin- 
istration, how met. 


REQUESTED BY: Glenn I. Anderson, Director of Retirement Sys- 


tems. 

OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: The law requires that expenses of administering 


the school retirement system be shared equally 
by the members of the system and the state. 
Where members have been assessed more than 
the share contributed by the state during a bien- 
nium, how may the equality between the mem- 
bers and the state be maintained? 


CONCLUSION: At the beginning of the next fiscal year, the Re- 
tirement Board should credit the members’ share 
of the Expense Fund with whatever sum has 
been contributed by the members in excess of 
the State’s share, and at the beginning of each 
subsequent fiscal year the Board should credit 
the members’ share of the Expense Fund with 
any excess in the contribution of the members 
over that of the State or debit it with any defi- 
ciency in the contribution of the members under 
the share contributed by the state and then 
adjust the assessments against the members for 
the ensuing year so as to maintain approximate 
equality between the share contributed by the 
members and that contributed by the state. 


ANALYSIS 


Section 79-1550, R. S. Supp. 1947, as amended by Chapter 79, Laws 
of 1949, provides that members of the School Retirement System and 
the state shall share equally in the expense of administering the re- 
tirement system which expense is paid from the Expense Fund. You 
point out that, due to the impossibility of determining in advance the 
number of members who will join the system or retire from it in the 
course of a year, the board is unable to make an assessment on the 
members which will yield exactly the amount required to equal the 
state’s appropriation. As a result, the assessments contributed by 
members now exceed the state’s contribution by $408.57. What you 
wish to know is how to rectify this situation so as to make the con- 
tribution from the members and that from the state exactly equal, as 
the law requires. 


You point out that in the event that a deficit occurs in the Ex- 
pense Fund, the state’s share of such deficit shall be paid from the 
Contingent Fund. See Sec. 79-1549 as amended by Chap. 79, Laws of 
1949. However, it is doubtful if the situation which you describe con- 
stitutes a “deficit” in the sense that the term is used in the statute. 
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_ We believe that the Legislature intended that the Board should 
maintain the equality in sharing the expense of administration between 
the state and the members of the system by increasing or decreasing 
the assessment against the members from time to time as the situation 
might require. In the present situation, we believe that the proper 
procedure would be to wait until the beginning of the next fiscal year, 
then credit the share of the Expense Fund contributed by the mem- 
bers of the system with the sum of $408.57, or whatever sum is then 
in excess of the share appropriated by the state, and then assess the 
members at such rate as the Board estimates will equal the State’s 
share. At the beginning of the next fiscal year the members’ share 
of the Expense Fund should be credited with whatever sum the mem- 
bers may have contributed in excess of the State’s share or debited 
with whatever amount is required to bring it up to the State’s share, 
and the assessment against the members for the ensuing year adjusted 
accordingly. In short; at the beginning of each fiscal year, the Retire- 
ment Board should credit the members’ share of the Expense Fund 
with any excess over the State’s share, or debit it with any deficiency 
under the State’s share and adjust its assessment against the member- 
ship accordingly, so as to maintain approximate equality with the 
State’s contribution to the Fund. 


December 28, 1949 
LAND 


Lease of State Owned Land by Game, Forestation and Parks 
Commission to Persons Engaged in Drilling for Oil 


SUBJECT: State lands; leases for oil. 


REQUESTED BY: Game, Forestation and Parks Commission, State 
House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; C. S. Beck, 
Deputy Attorney General. 
QUESTION: Is the Game, Forestation and Parks Commission 


the proper governmental subdivision to lease 
lands under its control for the purpose of drilling 
for oil? 


CONCLUSION: The Game, Forestation and Parks Commission 
may properly lease state land under its control, 
on behalf of the state, for oil purposes. 


ANALYSIS 


In 1939 the Legislature of this state enacted a law which appears 
as Section 37-422, R. S. 1943, which in substance authorizes and directs 
the Game, Forestation and Parks Commission to perform such acts 
as may be necessary to the conduct and establishment of cooperative 
wild life restoration projects under the terms of a Federal statute 
known as the Pittman-Robertson Act. Pursuant thereto the Commis- 
sion has purchased large acreages in this state title to which stands in 
the State of Nebraska. 


The Commission has been requested to lease parts of this land for 
the purposes of prospecting for oil. 
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Section 57-218, R. S. 1943, provides as follows: 


“The governing board of all lands of the State of Ne- 
braska, except the Board of Educational Lands and Funds, 
and the governing board of all cities, towns, counties, public 
power districts, school districts and all other governmental 
subdivisions of the State of Nebraska are respectively au- 
thorized and empowered to lease lands under their control 
for oil and gas exploration and development.” 


The term “governing board” requires interpretation because a search 
of the statutes does not reveal any authority for a governing board, 
so called, of state lands. We may consider the statute as a whole in 
seeking the intent of the Legislature and we find the term “govern- 
ing board” is also used to describe a City Council, Village Board, 
Board of County Commissioners, etc. It seems obvious that the Legis- 
lature used the term “governing board” in a generic sense, that is, 
that group or head that is charged by statute with the administration 
and execution of the laws of this state with respect to the several de- 
partments or municipalities. This view finds support in Borough of 
Rutherford v."Hudson River Traction Co., 63 A. 84, (N. J.); State v. 
Etheridge, 32 S. W. 2d 828 (Tex.); Tracy v. Barnes County, 289 N. W. 
377 (N. D.). 

We think it clear that the statute above quoted is all the authority 
necessary to permit the Commission to enter into oil and gas lease 
agreements on behalf of the State of Nebraska with respect to the 
lands under its control. 


January 3, 1950 
ASSISTANCE 


Medical Care, Liability of the County After Recipient Has 
Remained One Year in the Nursing Home 


SUBJECT: Old Age Assistance: Medical care—liability of 
county. 

REQUESTED BY: Clifford H. Phillips, County Attorney, Red Cloud, 
Nebraska. 

OPINION BY: James H. Anderson, Attorney General; Homer L. 


Kyle, Assistant Attorney General. 


QUESTION: Where a recipient of old age assistance is being 
cared for in a nursing home located in a county 
other than the county granting the assistance 
should the county granting assistance refuse to 
make payments for medical care after the lapse 
of one year from the time the recipient entered 
such nursing home? 


CONCLUSION: Whether the county should refuse to grant fur- 
ther assistance after the recipient has remained 
one year in a nursing home in another county de- 
pends on whether the recipient has abandoned 
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his residence in the first county when he entered 
the nursing home, and this question is largely de- 
termined by the intention of the recipient in ac- 
cordance with the legal rules established by the 
courts for determining residence. A rule of the 
Board of Control provides that in such cases no 
change of residence is to be presumed in the ab- 
sence of positive proof to the contrary, and this 
rule appears to be in accordance with the law. 


ANALYSIS id 


Section 68-206.01, R. S. Supp. 1947, provides for the allowance of 
medical assistance to recipients of old age assistance in excess of the 
maximum limit. of assistance, in which cases the county must pay 
twenty-five percent and the state seventy-five percent of such excess. 


Section 68-228, R. S. 1943, provides that for the purposes of grant- 
ing old age assistance, “a legal settlement shall be acquired after one 
year’s residence in a given county of the state.” 


The question you present is whether, having acquired a legal 
settlement in a certain county, the recipient of old age assistance loses 
such legal settlement after being cared for in a nursing home located 
in another county for a period of one year or more. 


Section 68-203, R. S. 1943, requires an applicant for old age assist- 
ance to file his application with the board of the county where he re- 
sides. The statutes clearly imply that a recipient of old age assistance 
must be paid assistance by the county in which he has a legal settle- 
ment which is the county in which he has resided for a period of at 
least one year. 


Our Supreme Court has often held that the residence of a person 
is determined by his intention and is that place where he has estab- 
lished a home and to which, having departed therefrom, he intends to 
return. See Wray v. Wray, 149 Neb. 376, 31 N. W. 2d 228, and cases 
there cited; State v. School District, 55 Neb. 317, 75 N. W. 855. 


It would appear, therefore, that the determining factor is whether 
the applicant for old age assistance, on entering a nursing home, does 
sc with the intention of abandoning his former residence and of estab- 
lishing a new residence in the nursing home. If he enters the nurs- 
ing home with this intention and remains there for one year pursuant 
to such intention, he thereby acquires a legal settlement in the county 
in which the nursing home is located and such county then becomes 
liable for old age assistance payments to him, including payments for 
25 percent of the medical assistance in excess of the maximum limit. 


The Board of Control, which has general supervision of the admin- 
istration of the old age assistance law, has adopted the following rule 
to assist in determining the residence of recipients of old age assist- 
ance who enter nursing homes in counties other than that of their 
residence: 


“When a recipient goes to a second county in order to 
receive nursing or other care in a home for the aged or in- 
firm, it is presumed, in the absence of contrary evidence, that 
he has gone to the second county because of the necessities of 
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his situation, and that he does not intend to abandon his re- 
sidence in the first county.” 


We believe that this rule is in accordance with the law and de- 
cisions of our courts on this subject. 


You call attention to Section 68-115, R. S. 1943, but we believe 
this section applies only to poor people and paupers and does not gov- 
ern in the case of recipients of old age assistance. 


January 3, 1950 
TAXATION 


Jurisdiction of the County Board to Determine Situs of Personal 
Property: Authority of the State Board of Equalization 


SUBJECT: 
REQUESTED BY: 


OPINION BY: 


QUESTIONS: 


CONCLUSIONS: 


to Determine Situs 
Taxation; situs of personal property. 


Philip K. Johnson, State Tax Commissioner, State 
House, Lincoln, Nebraska. 


James H. Anderson, Attorney General; William T. 
Gleeson, Assistant Attorney General. 


(1) Can the County Board accept jurisdiction 
for the determination of questions involving the 
assessment and taxation of property between sev- 
eral places within the same county at any time 
during the year, or only before certain specified 
times, such as the fixing of the levies or the date 
upon which the tax becomes due? 


(2) Is it mandatory that the State Board accept 
for ruling all disputes that may arise between 
counties as to the assessment and tax situs of prop- 
erty even though it appears from the facts sub- 
mitted that the question is definitely answered 
by the existing statutes? 


(3) Does the State Board of Equalization and 
Assessment have authority to accept questions be- 
tween counties involving the place for assessing 
and taxing of property at any time during the 
year, or only before some specified date, such as 
the setting of the levies or the date when the tax 
becomes due? 


(1) A County Board may, and in ruling on a 
claim for refund of taxes paid under protest must, 
determine a question of situs regardless of the 
time when the question is submitted. 


(2) Yes. 


(3) The State Board of Equalization, at any time 
prior to payment of a tax, must take jurisdiction 
and decide questions in respect to situs as between 
counties. After a tax has been paid it may prop- 
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erly decline to rule on a question which may be 
answered by the application of an existing statu- 
tory rule for determination of situs. Where no 
statutory rule exists, then the State Board of 
Equalization must decide the question of situs 
regardless of the time when it is presented. 


ANALYSIS 
Section 77-1216, R. S. 1948, reads as follows: 


“Questions that may arise as to the proper place to list 
personal property shall be determined as follows: 


“(1) If between several places in the same county, the 
place for listing and assessing shall be determined and fixed 
by county board; and 


“(2) If between different counties, the place for listing 
and assessing shall be determined by the State Board of 
Equalization and Assessment. 


“When fixed in either case, it shall be as binding as if 
fixed by specific statutory provision.” 


This section, originally section 42 of the General Revenue Law of 
1908, has never been amended by the Legislature. Until the 1943 
revision of the statutes the section read as follows: 


“In all questions that may arise under this chapter as to 
the proper place to list personal property, or when the same 
can not be listed as stated in this chapter, if between several 
places in the same county, the place for listing and assessing 
shall be determined and fixed by the county board; and when 
between different counties, by the State Board of Equalization 
and Assessment; and when fixed in either case, shall be as 
binding as if fixed in this chapter.” 


It is obvious, we think, that the section was revised in the light of 
Nemaha County v. Richardson County, 93 Neb. 171, 139 N. W. 1021. 
We think that the deletion of the underlined words and the insertion of 
other words do not change either the construction or the application 
of the statute as thus revised. The words “County Board” mean the 
Board of Commissioners or Board of Supervisors of a county, not the 
County Board of Equalization. Section 77-108, R. S. 1943. The Legis- 
lature intended to provide, for the benefit of county assessors or the 
taxing governmental subdivisions concerned, as well as the affected 
taxpayer, an orderly and decisive disposition of a dispute as to situs 
of personal property. 


The Legislature contemplated that a question might arise because 
an assessor is of one opinion and the property owner, or taxing dis- 
trict or districts affected, is of another, or that the assessor or the 
property owner is uncertain or doubtful “as to the proper place to list 
personal property.” The statute identifies the public boards which 
shall settle such questions, and the statute is addressed to public offi- 
cers and boards. The general public is concerned and the rights of 
third persons are involved. It is settled that, in such instances, a 
statute is to be construed as mandatory, and this is particularly so in 
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this instance since the word “shall” is used throughout the statute, 
State, ex rel. Millsop v. Stoddard, 108 Neb. 712, 189 N. W. 299; Tro- 
bough v. State, 120 Neb. 453, 233 N. W. 452. We hold, therefore, that 
where a question arises, and the jurisdiction of the appropriate board 
is invoked, then that board must determine the place for listing and 
assessing personal property, and it cannot decline jurisdiction notwith- 
standing the board perceives forthwith, or believes it so perceives, that 
the decision plainly ought to go one way rather than the other. 


The statute serves two purposes. There may arise cases where it 
plainly appears that no statutory rule for determining situs has been 
provided. In such cases the appropriate board makes a determina- 
tion of situs and the ruling is final. Nemaha County v. Richardson 
County, 93 Neb. 171, 139 N. W. 1021. On the other hand there may 
arise cases where it plainly appears that statutory rules for determin- 
ing situs have been provided, but that because of apparent or real un- 
certainty as to which statutory rule is applicable there is a question 
which is to be settled by the appropriate board. In such instances the 
taxing subdivision aggrieved by a board’s decision, may appeal and 
obtain judicial review. School District v. School District, 122 Neb. 
132, 239 N. W. 634. 


The question does arise whether there is any period of time within 
which such a dispute may be submitted to either board. There is no 
doubt whatsoever that the jurisdiction of either board may be invoked 
during the period of time when listing and assessments actually takes 
place. Whether the jurisdiction of either board may be invoked sub- 
sequent to actual listing and assessment appears to be the question 
to answer which a doubt must be resolved. 


Where personal property is listed for taxation erroneously, so as 
to subject it to a tax levy for a governmental subdivision within whose 
taxing jurisdiction the property has not a situs, then the tax is invalid 
in part, or in whole if the property has no situs within the state. In- 
ternational Harvester Co. v. County of Douglas, 146 Neb. 555, 20 N. W. 
2d 620. Syllabus 2 in that case declares that a taxpayer in such a case 
“shall proceed as required by sections 77-1729 to 77-1734, R. S. 1943.” 


While those sections provide a remedy for the taxpayer, i .e., 
payment of the tax under protest and recovery of the money by filing 
a claim with the County Board, still section 77-519, R. S. Supp. 1949, 
to which the court’s attention was not directed, provides that such an 
erroneous assessment may be corrected at any time prior to payment 
of the tax. Opinions of the Attorney General, 1939-1942, p. 37; 1947- 
1948, p. 155. 


Therefore, if a case arises, prior to payment of the tax, where the 
question of the propriety of listing and assessing personal property 
turns on the point whether the property has a situs in one taxing dis- 
trict rather than in another in the same county, then there is presented 
a question the decision of which is clearly within the sole jurisdiction 
of the County Board, as provided in section 77-1216 (1). On the other 
hand where the question turns on the point whether the property has 
a situs in one county rather than in another, then the decision is one 
which is to be made solely by the State Board of Equalization, as pro- 
vided in section 77-1216 (2). 


In view of the fact that section 77-503, R. S. 1943, authorizes the 
State Board of Equalization to sit at any time its business may require, 
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we know of no reason why it may decline jurisdiction of an applica- 
tion by a county assessor or a County Board to determine a question 
of situs as between different counties, prior to payment of the tax or 
any portion of it. 


However, if a case arises where the tax, or any portion of it, has 
been paid under protest and a claim for refund has been filed in ac- 
cordance with the procedure set forth in section 77-1729 et seq., then 
the County Board must promptly either overrule a taxpayer’s claim 
for a refund or sustain it. Appeal lies to the District Court. Delatour 
v. Smith, 116 Neb. 695, 218 N. W. 731. 


It would appear that section 77-1216 authorizes, in either such 
circumstance, an application by a county assessor or a County Board 
to the State Board of Equalization to determine a question of situs be- 
tween different counties so that the county assessor or the County 
Board could properly correct an erroneous assessment before payment 
of the tax or so that the County Board could properly rule on a claim 
for refund of a tax paid under protest. 


We think, however, that where a rule for determining a question 
of situs between different counties is plainly set forth in the statutes, 
the State Board of Equalization, after a tax or any portion of it has 
been paid, whether under protest or not, may properly decline juris- 
diction and leave the matter to the County Board from whose rule the 
taxpayer may appeal. International Harvester Co. v. County of Doug- 
las. 


We hold, therefore, that the jurisdiction of either board may be 
invoked by a public officer or public board representing a govern- 
mental subdivision at any time prior to the payment of the tax, or 
any portion of it. Once a taxpayer has paid a tax or any portion of 
it, whether under protest or not, then he is restricted to his remedy 
as indicated by Delatour v. Smith. 


If, as was the case in Nemaha County v. Richardson County, there 
is no statutory rule to apply to a particular set of facts, then the juris- 
diction of the State Board may be invoked at any time for the reason 
that the court has held that section 77-1216 clearly affirms that situs, 
in such instances, is exclusively to be fixed by the State Board of 
Equalization. Nemaha County v. Richardson County. 


January 3, 1950 
NOXIOUS WEED SEEDS 
Tolerance of Primary Noxious Weed Seeds 


SUBJECT: Agricultural seeds—Tolerance of primary noxious 
weed seeds. 


REQUESTED BY: Robert G. Colborn, State Seed Analyst, Depart- 
ment of Agriculture, State Capitol, Lincoln, Ne- 
braska. 


OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
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QUESTION: Does the law permit any tolerance of primary nox- 
ious weed seed in agricultural or vegetable seeds? 


CONCLUSION: If an actual count of fifty grams (or whatever 
quantity the regulations of the Department of 
Agriculture and Inspection prescribes) shows not 
more than two seeds of primary noxious weeds, 
the seed should be considered as free from pri- 
mary noxious weed seed under the table of toler- 
ances prescribed by the Department. Our opin- 
ion of October 29, 1949, on this question is hereby 
revoked. 


ANALYSIS 


In our opinion to you on this question under date of October 25, 
1949, we stated that the law permits no tolerance whatever in the case 
of primary noxious weed seed. A further consideration of this question 
leads us to the conclusion that we were in error and that our former 
opinion should be modified. 


As pointed out in that opinion, Section 81-2,138.01, R. S. Supp. 
1949, provides: “No person shall sell, offer for sale, or expose for sale 
any agricultural, or vegetable seed within this state * * * (5) containing 
primary noxious weed seed.” 


However, the same act (Section 81-2,142.01, R. S. Supp. 1949) 
provides that the Director of the Department of Agriculture and In- 
spection shall be authorized and it shall be his duty: 


“(2) To prescribe and, after public hearing following due 
public notice, adopt vegetable seed germination standards, 
rules and regulations governing the methods of sampling, in- 
specting, analyzing, testing and examining agricultural and 
vegetable seed and the tolerances to be followed in the ad- 
ministration of sections 81-2,135.01 to 81-2,146.01, which shall 
be in general accord with officially prescribed practice in in- 
terstate commerce, and such other rules and regulations as 
may be necessary to secure the efficient enforcement of sec- 
tions 81-2,135.01 to 81-2,146.01.” 


Pursuant to this statutory authority and requirement, the Director 
of the Department of Agriculture and Inspection has adopted Regula- 
tion No. 11, which reads as follows: 


“The tolerances and methods of computing the tolerances 
of purity analyses, germination tests and rates of occurrence 
of noxious weed seeds as recommended by the Association of 
Official Seed Analysts shall be the official tolerances for the 
Nebraska Department of Agriculture and Inspection.” 


The Department has also, pursuant to Section 81-2,142.01, adopted 
rules and regulations governing the methods of sampling, inspecting, 
analyzing, testing and examining agricultural and vegetable seed and 
the tolerances to be followed. 


It appears that under the tolerance and methods of computing 
tolerances of occurrence of noxious weed seeds recommended by the 
Association of Official Seed Analysts, and which is in accord with 
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officially prescribed practice in interstate commerce, if, in a given 
quantity of seed, say fifty grams, the amount being determined by 
regulation, not more than two seeds of a primary noxious weed, by 
actual count, are found such seed is regarded as being from noxious 
weed seed. It is our opinion that this tolerance should be permitted 
in the case of primary noxious weed seed. 


We are strengthened in our opinion that a tolerance, as above 
described, should be allowed in the case of primary noxious weed seed 
by the fact that the 1949 Legislature, in enacting L. B. 374, which 
included both Sections 81-2,138.01 and 81-2,142.01, R. S. Supp. 1949, 
struck from the latter section a proposed amendment reading: ‘except 
that there shall be no tolerances provided for primary noxious weed 
seed,” etc. Had this proposed amendment been adopted, there could 
be no question that the Legislature intended that no tolerances should 
be allowed in the case of primary noxious weed seed. The fact that 
the Legislature struck out this amendment, however, indicates a Legis- 
lative intent to permit a tolerance in the case of primary noxious weed 
seed. Section 59 C. J. 1019, Section 605. 


In brief, therefore, if an actual count of fifty grams (or whatever 
quantity the regulations require) shows not more than two seeds of a 
primary noxious weed, the seed should be considered as free from 
primary noxious weed seed under the table of tolerances prescribed 
by the Director of Agriculture and Inspection. 


We believe this interpretation of the law does not conflict with 
Section 2-948, R. S. 1943, of the Noxious Weed Law, but if such con- 
flictrexists, the act of 1949 should prevail as being the latest expression 
of the Legislature on this subject. i 


January 6, 1950 


HIGHWAYS 
Definition of Parked Motor Vehicles Flares; When Flares are Displayed 
SUBJECT: Highways; parked motor vehicles, flares, when 
displayed. 


REQUESTED BY: Andrew D. Mapes, County Attorney, Madison 
County, Norfolk, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: What is the meaning of the language ‘immediately 


adjacent to the traveled portion of the highway’ 
in section 39-7,118.01, R. S. Supp. 1949, which re- 
quires operators of certain specified classes of 
motor vehicles, so parked during stated period of 
night, to put out flares or reflectors? 


CONCLUSION: Language of the statute, when read in the light 
of the manifest purpose to give warning to opera- 
tors of other vehicles moving upon traveled por- 
tion of highway that there is an obstruction on 


—595— 


that portion which is not ordinarily traveled, must 
be construed to place a duty on an operator whose 
vehicle is occupying any space on that portion 
which is ordinarily not used for travel. 


ANALYSIS 


Section 39-7,118.01, R. S. Supp. 1949, provides, so much of it as is 
pertinent, as follows: 


“The operator of a motor truck or combination thereof, a 
motor bus, a car for hire, and a car or truck used as a wrecker 
or for towing purposes, shall immediately upon bringing his 
vehicle to a stop upon or immediately adjacent to the traveled 
portion of the highway at any time during the period of frorn 
one half hour after sunset to one half hour before sunrise, 
place one lighted flare, or one red emergency reflector, at the 
side of such vehicle just inside the black line marking the 
center of paved highways and near the center of dirt or gravel 
highways; place one lighted fiare, or one red emergency re- 
flector, approximately one hundred feet to the rear of such 
vehicle; and place one lighted flare, or one red emergency re- 
flector, approximately one hundred feet to the front of such 
vehicle; and shall maintain such lighted flares, or red emer- 
gency reflectors, in such position during the time such vehicle 
remains parked; * * *.” 


It is to be noted that the statutory duty rests only upon operators 
of the classes of vehicles which are enumerated in the foregoing «sec- 
tion and; more explicitly, in section 39-7,118, R. S. Supp. 1949. 


It is plain that the legislature intends that the duty to take care 
to give the warning, which flares or reflectors will provide, arises 
whenever a vehicle of the specified classes comes, or is brought, to a 
stop either upon “the traveled portion of the highway” or on that 
portion of the highway “immediately adjacent to the traveled portion 
of the highway”. 


That a vehicle of the classes specified ceases to be in motion and 
is at rest either in one place or another on a highway and that a high- 
way, as a whole, considered in terms of its width, has a portion which 
is the “traveled portion” and a portion which is not the “traveled por- 
tion”, are the basic facts with which the legislature is dealing. If a 
vehicle of the specified classes is at rest, immobile, and if the space 
occupied by that vehicle is located upon the traveled portion of the 
highway or if the space occupied by that vehicle is located “immedi- 
ately adjacent to the traveled portion of the highway”, then that ve- 
hicle is statutorily presumed to be an obstruction, and therefore a haz- 
ard, of which warning must be given in the statutory manner during 
the stated period of time. 


The vehicle, itself, is the obstruction, but it is the particular space 
occupied by the vehicle that determines whether the vehicle, at rest, is 
an obstruction. If the legislature had intended in a case where a ve- 
hicle of the specified classes is immobile and is occupied, space which 
does not constitute the traveled portion of a highway that the operator 
should not be required to give warning of its position, then it could 
have said so. But it did take into consideration the fact that a vehicle 
at rest off the traveled portion of a highway might fairly be considered 
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to be a hazard if the vehicle is at rest on space which is immediately 
adjacent to the traveled portion of the highway. 


The statute does not specify any standard for measuring the dis- 
tance in width of that portion of a highway that is immediately ad- 
jacent to the traveled portion. It could not do so in view of the well- 
known fact that highways vary one from another, because of the 
character of the surface of the traveled portion of the road, of the 
shoulders and road-side, and because of the width of roads. The stat- 
ute must be construed to be intended to deal with an obstruction 
created by a vehicle of the specified classes when it is at rest during 
the period of time upon any kind of highway, and it must be, neces- 
sarily and reasonably, that it is the space immediately adjacent to the 
traveled portion of any highway that the legislature had in mind. 


It is not the case, therefore, that a vehicle, at rest, is immediately or 
mediately adjacent to the traveled portion of a highway but rather that 
it is at rest on the space which is immediately adjacent to the traveled 
portion of the highway that determines whether the operator shail 
comply with the statute. 


That the foregoing construction of the statute is in keeping with 
the judicial interpretation of the words “immediately adjacent’, see 
Pickens v. Maryland Casualty Co., 141 Neb. 105, 2 N. W. 2d 593; and 
the words “traveled portions”, see Blashfields Cyclopedia of Auto- 
mobile Law and Practice, section 1194; Nichols y. Williams, 127 Conn. 
337,, 16 A. 2d 605; Goodrich v. Kalamazoo County, 304 Mich. 442, 8 
N. W. 2d 130. 


January 6, 1950 
SCHOOL ELECTIONS 
Designation by School Board of Polling Place at a Bond Election 


SUBJECT: Schools; designation by school board of polling 
place at bond election. 


REQUESTED BY: F. A. DesJardien, County Attorney, Thomas 
County, Thedford, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether the board of education of a Class VI 


district may designate one place in the district 
for a polling place at an election called for the 
purpose of submitting the question of issuing 
bonds of the district. 


CONCLUSION: Wes; 
ANALYSIS 


The revision of the laws relating to schools resulted in a classifica- 
tion of county high school districts as Class VI districts, and whereas 
theretofore the procedure relating to the holding of an election for 
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the issuance of bonds by a county high school district was, by statute, 
placed under the jurisdiction of the county board, such statute has 
been repealed and now the whole subject matter is under the juris- 
diction of school district officers. Sections 10-701 to 10-706, R. S. Supp. 
1949. 


While Section 79-1103.01, R. S. Supp. 1949, now as heretofore, pro- 
vides for the election of the members of the board of education of 
such Class VI district by non-political ballot at the time of the regular 
state-wide elections, and thus the votes cast would be at precinct poll- 
ing places, still there is no statutory provision which expressly desig- 
nates what procedure shall be followed in a Class VI district at a bond 
election, apart from the provision relating to notice as set forth in 
Section 10-702. 


We think it is within the power of a board of education of a Class 
VI county high school district, where no statute expressly provides for 
the manner of conducting a bond election, to designate one centrally 
located polling place, particularly where the fact is that the district 
consists of one whole precinct and portions of precincts contiguous to 
the whole precinct. 


In our opinion of August 12, 1949 to the Auditor of Public Ac- 
counts we held valid certain bonds issued by what is now a Class 
III district, whose territory embraced a city of the second class and 
contiguous rural territory, where the board of education, in the notice 
of the bond election, expressly designated one centrally located place 
as a polling place. We see no reason why a Class VI district, whose 
form of government is similar to that of a Class III district, may not 
exercise a similar power in a similar situation where no statute re- 
lating to the subject matter exists. Whitcomb vs. Chase, 83 Neb. 360, 
119 N. W. 673. We emphasize, however, that designation of the polling 
place must be set forth in the statutory notice of the bond election. 


January 6, 1950 
TAXATION 


Taxation of Personal Property Located on Lands Leased From the 
United States Government; Residence, for School Purposes, 
for Individuals Residing Thereon 


SUBJECT: Taxation of personal property located on lands 
leased from the United States government; and 
residence, for school purposes, of individuals re- 
siding thereon. 


REQUESTED BY: Robert L. Haines, County Attorney, Kearney, Ne- 
braska. 


OPINION BY: James H. Anderson, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 


QUESTION: Is personal property subject to taxation when 
located on lands leased from the United States; 
and what is the residence, for school purposes, of 
individuals residing on such land? 
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CONCLUSION: Where the United States has not accepted ex- 
clusive jurisdiction over such land, or has re- 
linquished such exclusive jurisdiction, personal 
property located thereon is not exempt from tax- 
ation merely by reason of its location; and in- 
dividuals residing thereon are residents of the 
school district which has jurisdiction over such 
territory for purposes of taxation. 


ANALYSIS 


The first question raised by your letter of December 13 concerns 
the taxability of property located on the Kearney Army Air Field. In 
this connection we quote from 34 U.S. C. A., section 520, as follows: 


“Notwithstanding any other provision of law, the obtain- 
ing of exclusive jurisdiction in the United States over lands or 
interests therein which have been or shall hereafter be ac- 
quired by it shall not be required; but the head or other au- 
thorized officer of any department or independent establish- 
ment or agency of the Government may, in such cases and at 
such times as he may deem desirable, accept or secure from 
the State in which any lands or interests therein under his 
immediate jurisdiction, custody, or control are situated, con- 
sent to or cession of such jurisdiction, exclusive or partial, not 
theretofore obtained, over any such lands or interest as he 
may deem desirable and indicate acceptance of such juris- 
diction on behalf of the United States by filing a notice of 
such acceptance with the Governor of such State or in such 
other manner as may be prescribed by the laws of the State 
where such lands are situated. Unless and until the United 
States has accepted jurisdiction over lands hereafter to be 
acquired as aforesaid, it shall be conclusively presumed that 
no such jurisdiction has been accepted.” 


The matter of the exemption of personal property located on lands 
over which exclusive jurisdiction is held by the government of the 
United States has been covered in previous opinions. (Report of the 
Attorney General, 1939-42, p. 763). A further opinion on the matter, 
dated March 17, 1949, concludes: 


“We think it clear from the foregoing that as long as the 
acceptance of exclusive jurisdiction over this land by the 
United States Government remains, the personal property of 
individuals located within the boundaries (thereof) is not tax- 
able by the State or any subdivision thereof. This immunity 
does not inhere in the property itself; it arises only because of 
its location on this particular land. The moment it is removed 
beyond the boundaries thereof it immediately becomes subject 
to assessment and taxation.” 


Whether or not the government of the United States has accepted 
exclusive jurisdiction over land comprising the Kearney Army Air 
Field should be determined in the light of the following facts. By a 
letter dated April 21, 1943, and filed in the office of the Secretary of 
State on May 27, 1943, the government of the United States indicated 
its desire to accept jurisdiction over all land within the State of Ne- 
braska which had been acquired by the United States for military 
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purposes. The government of the United States has not specifically 
accepted jurisdiction over the Kearney Army Air Field by any other 
letter to the governor of the State of Nebraska, and, therefore, unless 
the land comprising the Kearney Army Air Field was acquired by 
the United States prior to April 21, 1943, the government has not 
accepted the exclusive jurisdiction over that land, and property lo- 
cated thereon would be subject to taxation by the state and its sub- 
ivisions, unless it was otherwise exempt by reason of Nebraska con- 
stitutional and statutory provisions providing for the exemption of 
property from taxation by reason of its ownership and use. 


In connection with the foregoing, consideration should be given 
to the Act of Congress approved June 1, 1948, authorizing the Secre- 
tary of the Army to exchange certain land located in Section 27, 
Township 9 North, Range 15 West, in Buffalo County. (Chapter 358, 
Public Law 565, 80th Congress, 2nd Session). 


In the event that the land comprising the Kearney Army Air 
Field was acquired prior to April 21, 1943 and thus became subject 
to the exclusive jurisdiction of the government of the United States, 
it becomes necessary to examine other statutory provisions. You ad- 
vise that the United States government has leased the Kearney Army 
Air Field to the City of Kearney. It is presumed that this lease 
was executed under the provisions of title 10, U. S. C. A,, section 
1270, which provides in part as follows: 


“Whenever the Secretary of the Army shall deem it to 
be advantageous to the Government he is authorized to lease 
such real or personal property under the control of his de- 
partment * * * not for the time required for public use, to 
such lessee or lessees and upon such terms and conditions as 
in his judgment will promote the national defense or will be 
in the public interest. * * *” 


Title 10, U. S. C. A., section 1270d, contains the following pro- 
vision: 
“The lessee’s interest, made or created pursuant to the 
provisions of sections 1270-1270d of this title, shall be made 
subject to State or local taxation.” 


It is our opinion that a lease executed pursuant to authority 
contained in the above quoted sections operates to suspend the ex- 
clusive authority and jurisdiction of the United States over the leased 
land, while such lease is in force, and thereby restores the jurisdic- 
tion of the State to the extent permitted by the congressional Author- 
ization contained in Section 1270d, above. (See State v. Central 
Pacific Railroad, 21 Nev. 255, 30 Pac. 686; Nevada v. Central Pacific 
Railroad, 162 U. S. 512; Ft. Leavenworth Railroad Co. v. Lowe, 114 
U. S. 525, 29 Law Ed. 264, 5 Sup. Ct. Rep. 995; Palmer v Barrett, 162 
U. S. 399, 40 Law Ed. 1015, 16 Sup. Ct. Rep. 837; 51 Am. Jur., Taxa- 
tion, Sections 223, 225, 235, 238.) Personal property located on such 
land by virtue of the lessee’s interest could acquire no greater rights 
or exemptions than that accorded to the lessee, and would accord- 
ingly be subject to state and local taxation in the same manner as 
other personal property. The situs of such personal property for 
purposes of taxation should of course be determined in accordance 
with the provisions of Article 12, Chapter 77, Revised Statutes of Ne- 
braska, 1943. 
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Your second question deals with residence, for school district 
purposes, of persons living on the land comprising the Kearney Army 
Air Field. In this connection, Section 79-101, R. S. Supp. 1949, states 
that: 


“The term ‘school district’ means the territory under 
the jurisdiction of a single school board * * *.” 


The word “jurisdiction” as used in the above section of the stat- 
utes means the power and authority to levy taxes upon property 
within the limits of the school district for school purposes. (C. B. & 
Q. Ry. v. Cass County, 51 Neb. 369, 70 N. W. 955). 


The records of the County Superintendent should be checked to 
see if any action was taken to remove the Air Base land from the 
school district in which it was located. If it was removed from a 
district, and is no longer a part of any district, an adjoining district 
would, of course, not be responsible for tuition of children residing 
on the land. If it is still within the geographical limits of a described 
district, the children would be residents of such district, and the dis- 
trict would have the usual obligation to provide for the education of 
its residents, and in addition would have the usual right to extend 
their levy to cover all personal property which is located within such 
district, providing it is not subject to assessment in another district. 


In conclusion, we wish to point out that it will first be necessary 
to determine the date on which the land comprising the Air Base 
was acquired by the United States. If the land was acquired prior 
to April 21, 1943, it will be necessary to check further to determine 
the authority under which the lease from the United States to the 
city of Kearney was executed. In this connection, our search has 
indicated that Title 10, U. S. C. A., section 1270, is apparently the 
only authority under which such leases are executed. 


January 9, 1950 
TAXATION 


Admission From the Tax List of Taxes Levied by the 
Irrigation District 


SUBJECT: Omission from tax list of taxes levied by irriga- 
tion district. 


REQUESTED BY: W. E. Mumby, County Attorney, Sioux County, 
Harrison, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 
QUESTION: Where an irrigation district has certified to the 


county clerk the amount of taxes levied upon 
each tract of land by the board of such district 
for the year 1947, and the county clerk has in- 
advertently failed to include on the tax list for 
that year the amount of such tax assessed against 
certain parcels of land, is it now proper for the 
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county clerk to add such omitted taxes to the 
1949 tax list where the owners of the land have 
in the meantime paid the 1947 general taxes? 


CONCLUSION: We are of the opinion that it is not only proper 
for the county clerk to add such taxes to the 
tax list, but that it is his duty. 


ANALYSIS 


Special statutes govern the assessment and levy of taxes for 
irrigation district purposes. Section 46-135, R. S. Neb. 1943, provides 
in part as follows: 


“* * * The secretary of the board must compute and 
enter in separate columns of the assessment books the re- 
spective sums of dollars and cents in each fund to be paid 
on the property therein enumerated, and shall certify to the 
county clerk of the county in which such land is located the 
amount of taxes in each fund levied upon each tract of land 
by the board. The county clerk shall enter the amount of 
each fund in separate columns of the tax list of his county. 
All tax lists when delivered to the county ireasurer shall 
contain all taxes in each fund levied on each tract of land by 
the board of such irrigation district.” 


From the foregoing it is clear that the matter of entering irriga- 
tion taxes on the tax list is not discretionary with the county clerk, 
but that it is a ministerial duty which he must perform. Continuing, 
Section 46-140, R. S. Neb. 1943, prior to the amendment effective 
August 27, 1949, contains the following provisions: 


“All assessments on real property * * * are a lien against 
the property assessed, from and after October 1, in the year 
in which it is assessed * * *; and such lien is not removed 
until the assessments are paid or the property sold for the 
payment thereof. It shall be the duty of the county and 
township treasurers to collect such assessment in the same 
manner as other taxes against real estate are collected, and 
the revenue laws of the state for the collection and sale of 
land for such taxes are hereby made applicable * * *,” 


In the case which you present, the lands within the irrigation 
district had presumably been properly assessed and the exact amount 
of the tax on each piece of land within the district had been deter- 
mined, and the amount so determined therefore became a lien on 
such lands on October 1, 1947. (See Johnson v. Finley, 54 Neb. 733, 
74 N. W. 1080). 


Your attention is also invited to the following sections in the 
Revised Statutes of Nebraska, 1943: 


Section 77-1853: “Irregularities in making or equalizing assess- 
ments, or in making the returns thereof, shall not invalidate the 
sale of any real estate when sold by the county treasurer for delin- 
quent taxes due thereon, nor in any manner invalidate the tax levied 
on any property or charged against any person.” 


Section 77-1854: “The following defects, omissions and circum- 
stances occurring in the assessment of any property for taxation, or 
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in the levy of taxes, or elsewhere in the course of the proceedings 
from and including the assessment and to and including the execu- 
tion and delivery of the deed of the property sold for taxes, shall be 
taken and deemed to be mere irregularities within the meaning of 
Section 77-1853: * * *; (6) the failure to assess any property for tax- 
ation or to levy any tax within the time provided by law; and (7) 
any irregularity, informality or omission in any assessment book, tax 
collector’s book, or other record of any real or personal property as- 
sessed for taxation, or upon which any tax is levied, or which may 
be sold for taxes.” 


It is our opinion that although the county clerk may have failed 
in 1947 to enter on the tax list the amount of irrigation taxes levied 
against certain parcels of land within the district, it is not only 
proper for him to add the amount of the omitted taxes to the 1949 
tax list, but that it is his duty to do so. As a practical matter the 
land owners concerned should, of course, be notified of the action 
taken. 


January 10, 1950 
TELEPHONE COMPANY 


Jurisdiction of the Nebraska State Railway Commission to 
Approve Loans Under the Federal R. E. A. Act 


SUBJECT: Telephone Companies—Jurisdiction of Nebraska 
State Railway Commission to approve loans un- 
der Federal R. E. A. Act. 


REQUESTED BY: Walter F. Roberts, Chairman, Nebraska State 
Railway Commission, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Bert L. 
Overcash, Assistant Attorney General. 


QUESTION: Does a telephone company have to obtain approval 
of the Nebraska State Railway Commission in 
order to obtain loans under provisions of Rural 
Electrification Act as amended October 28, 1949? 


CONCLUSION: Yes, where the loan or any part thereof, is pay- 
able more than twelve months after the date 
thereof. 

ANALYSIS 


Public Law 4238, 8lst Congress, gives the Rural Electrification 
Administration authority to make certain loans in order to improve 
and expand telephone facilities in rural areas. Section 201 of said 
act provides that such loans shall not be made “in any state which 
now has or may hereafter have a state regulatory body having au- 
thority to regulate telephone service and to require certificates of 
convenience and necessity to the applicant unless such certificate 
from such agency is first obtained.” 

Section 202 of the same act provides: 
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“Nothing contained in this Act shall be construed to de- 
prive any State commission, board, or other agency of juris- 
diction, under any State law, now or hereafter effective, to 
regulate telephone service which is not subject to regulation 
by the Federal Communications Commission, under the Com- 
munications Act of 1934, including the rates for such ser- 
vice.” 


The communications Act of 1934 as amended (Title 47, Section 
221, U. S. C.), in subdivision (b) contains the following restriction 
upon federal authority: 


“Nothing in this chapter shall be construed to apply, or 
to give the Commission jurisdiction, with respect to charges, 
classifications, practices, services, facilities, or regulations for 
or in connection with wire telephone exchange service, even 
though a portion of such exchange service constitutes inter- 
state or foreign communication, in any case where such mat- 
ters are subject to regulation by a State Commission or by 
local governmental authority.” 


It is clear from the foregoing that the Congress has fully pro- 
tected the regulatory power of State Commissions in this field. Un- 
der the Constitution and statutes of this state your Commission has 
authority to regulate telephone companies engaged in the business 
for hire, including the determination of whether loans shall be ob- 
tained extending over twelve months in time. Art. 4, Sec. 20, Con~- 
stitution of Nebraska; R. S. Neb. 1948, Chapter 86 and 75. The 
applicable and governing sections of the security statutes contain the 
following: 


“A common carrier or public service corporation doing 
business in the State of Nebraska, may issue stocks, bonds, 
notes or other evidence of indebtedness, payable at periods 
of more than twelve months after the date thereof, when 
necessary for the acquisition of property, the construction, 
completion, extension or improvement of facilities, or for the 
improvement or maintenance of its service, or for the dis- 
charge or lawful refunding of its obligations; Provided, 
and not otherwise, there shall have been secured from the 
State Railway Commission an order authorizing such issue 
and the amount thereof, and stating that in the opinion of 
the commission the use of the capital to be secured by the 
issue of such stock, bonds, notes or other evidence of in- 
debtedness is reasonably required for the said purposes of 
the corporation.” R. S. Neb. 1948, Sec. 75-704. 


“For the purpose of enabling it to determine whether 
it should issue such an order, the State Railway Commission 
shall make such inquiry or investigation, hold such hear- 
ings and examine such witnesses, books, papers, documents 
or contracts as it may deem of importance in enabling it to 
reach a determination.” R. S. Neb. 1943, Sec. 75-706. 


“Such common carrier or public service corporation may 
issue notes for proper corporate purposes and not in viola- 
tion of any provisions of law, payable at periods of not more 
than twelve months without such consent; but no such notes 
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shall, in whole or in part, directly or indirectly, be refunded 
by any issue of such stock or bonds, or by any evidence of 
indebtedness running more than twelve months, without the 
consent of the State Railway Commission.” R. S. Neb. 1943, 
Sec. 75-707. 


In order to avoid misunderstanding, it should be emphasized 
that the jurisdiction of the Nebraska Commission over telephone 
companies is limited to those engaged in the transmission of mes- 
sages for hire. Our Supreme Court has held that the Commission 
has no authority to regulate mutual companies organized and oper- 
ated to serve their members only and not the general public. State 
v. Elkhorn Tel. Co., 106 Neb. 342. Therefore, mutual companies ex- 
empt from such regulation would not have to obtain approval of 
your commission before obtaining a federal loan. 


January 10, 1950 
SCHOOL TRANSPORTATION 


Obligation of Resident District to Provide Transportation 
of Kindergarten Pupils 


SUBJECT: Schools; transportation of kindergarten pupils. 


REQUESTED BY: Mr. F. B. Decker, Director of Administration, 
Department of Public Instruction, State House, 
Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTIONS: Where a school district contracts with a neigh- 


boring district for instruction of its pupils, among 
whom are kindergarten pupils who are taught 
only at a half-day session of the school of the 
district furnishing instruction, the following ques- 
tions arise: 


(1) Whether the resident district has fulfilled 
its obligation by making provision for transpor- 
tation in the morning and in the evening to the 
school of the contracting district. 


(2) If not, may the resident district be com- 
pelled to make provision for transportation at 
noon for kindergarten pupils who receive in- 
struction only for a half day? 


(3) If the contracting district has agreed to pro- 
vide instruction and transportation, can the con- 
tracting district be held liable for transportation 
of the kindergarten pupils at the end of the 
half-day session at noon? 


CONCLUSION: (1) No. 
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(2) Yes. 


(3) If the contracting district has agreed to pro- 
vide for transportation at the time it is required 
by kindergarten pupils, then the resident dis- 
trict, having a statutory responsibility for pro- 
viding transportation, must bear the burden of 
providing or paying for transportation at the 
time it is required by kindergarten pupils. 


ANALYSIS 


Sections 79-486 and 79-490, R. S. Supp. 1949, are now the con- 
trolling sections relating to transportation of pupils, and each, so 
much of it as it pertinent, provides as follows: 


“Section 79-486. The governing board of any public 
school district in this state, when authorized by a majority 
of the votes cast at any annual or special meeting, is em- 
powered to (1) contract with the district board of any neigh- 
boring public school district or districts for the instruction 
of pupils residing in the first-named district in the school or 
schools maintained by the neighboring district or districts 
for a period of time not to exceed three years and (2) make 
provision for the transportation of such pupils to the school 
or schools of the neighboring district or districts. The board 
of any public school district may also, in its discretion, con- 
tract with another public school district or districts for the 
instruction and transportation of the pupils residing therein 
for a period of not more than one school year when peti- 
tioned to do so by at least two-thirds of the parents residing 
in said district having children of school age who will attend 
school. The school board of any district so closed shall 
assume responsibility in providing contracts for instruction 
and transportation. * * *” 


Section 79-490. ‘When no other means of free transpor- 
tation is provided to a child attending an elementary school, 
there shall be made an allowance for transportation to the 
family of said child by the district in which such family re- 
sides on the basis of the record of attendance of such child 
and the trips actually made to and from such school as fol- 
lows: * * * and (2) where the child is required to attend an 
elementary school outside of his own district there shall be 
paid ten cents per half mile for each one half mile or frac- 
tion thereof for the distance that the school in the other dis- 
trict is in excess of the distance from the school of his resi- 
dence. * * *” 


It is settled by State, ex rel. Millsap v. Stoddard, 108 Neb. 712, 
189 N. W. 299, where the voters of a district authorize the board to 
contract for instruction of the pupils in, and make provision for their 
transportation, to, the school of a neighboring district, that the duty 
of the board to comply with the vote is mandatory. The only dis- 
cretion left in the board is to make provision, in one way or another, 
for transportation. The board may elect either to contract for trans- 
portation or to pay mileage in accordance with the terms of section 
79-490. 
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On the other hand, where a board is petitioned by two-thirds 
of the resident parents, having children who will attend school, to 
contract for instruction and transportation, then it may elect to grant 
or refuse the petition. If the board grants the petition, then it must 
assume responsibility to contract not only for instruction but also for 
transportation. 


In either case, if some of the pupils of the resident district are 
of kindergarten grade, then the board is charged with knowledge 
that the contracting school district will provide for such pupil’s in- 
struction either for a full day or for a half day. It is bound, there- 
fore, to know that the officers and teachers of the contracting district 
will be charged, under the rule laid down in Richardson v. Braham, 
125 Neb. 142, 249 N. W. 557, with responsibility for such kinder- 
garten pupils only for that period of the day during which the con- 
tracting district undertakes their instruction and has such pupils un- 
der actual or constructive control. 


Unless the contracting district expressly undertakes to furnish 
transportation at the time it is required by kindergarten pupils whom 
it has contracted to instruct at half-day sessions, then the resident 
school district has not fully performed its duty. It has arranged for 
instruction but has not fully discharged the parallel duty to be re- 
sponsible, or to have the contracting district assume responsibility, 
for the transportation of kindergarten pupils at the time when au- 
thority and control over them is about to be shifted from the con- 
tracting district to the parents. 


If there were no statutory responsibility to provide transporta- 
tion or to make provision for it, then the board of the resident dis- 
trict could leave the matter of getting kindergarten pupils to and 
from the contracting school to their parents. But such is not the 
case. The responsibility is statutorily imposed upon the resident dis- 
trict, not upon the contracting district. If the contracting district, 
notwithstanding it maintains only a half-day session for kinder- 
garten pupils, agrees none the less to keep such children on its prem- 
ises and under supervision for a full day, then there is no problem. 
We assume that the contracting district has not so bound itself. 


It follows, therefore, where the resident district has not con- 
tracted for instruction and transportation, but has contracted for in- 
struction because of a vote requiring it to do so, that it must make 
provision for whatever transportation is necessary in the circum- 
stances. The resident district has an option to provide for the neces- 
sary transportation at the time it is required or to pay mileage in 
lieu thereof. Where the resident district is contracting, because it has 
granted a petition to do so, and thus has contracted for instruction 
and transportation as requested, it must see to it that the necessary 
transportation is furnished by the contracting district at the time it is 
required by the kindergarten pupils. If the resident district has not 
stipulated in its contract with the contracting district for the neces- 
sary transportation at the time it is required by the kindergaren pu- 
pils, then the duty remains upon the resident district to furnish the 
transportation. If the resident district has so stipulated, then the 
duty rests upon the contracting district, and that district may be 
compelled to perform its agreement. 
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The language “when no other means of free transportation is pro- 
vided”, in section 79-490 must now be read in the light of sections 
79-487 and 79-489, and therefore, that language means “when no 
free transportation is provided by a school bus or a contract car- 
rier’. Thus, in a situation such as is herein considered, if the resi- 
dent school district is not providing free transportation for its kin- 
dergarten pupils at the time the transportation is required and 
necessary, either by its own bus or by the bus of the contracting 
school district, or by a contract carrier, then the resident district 
must provide the necessary transportation at the time it is required, 
either by its own bus or the bus of the contracting district or by the 
contract carrier of either district. If the case be that neither district 
maintains a bus nor has a contract carrier, then, of course, mileage 
is paid by the resident district. 


January 12, 1950 
INHERITANCE TAX 


Inheritance Tax: Exemption From Inheritance Tax of 
Remotely Possible Charitable Bequest 


SUBJECT: Inheritance tax—Exemption of remotely possible 
charitable bequest. 


REQUESTED BY: Richard E. Person, County Attorney, Phelps 
County, Holdrege, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter 
E. Nolte, Assistant Attorney General. 
QUESTION: Is a bequest in trust for twenty-one years exempt 


as a charitable bequest when the devise to char- 
ity depends upon the death within twenty-one 
years of three named beneficiaries without lineal 
descendants or if any of such beneficiaries has 
lineal descendants, the death of all such lineal 
descendants within twenty-one years from the 
date of death of the testator? 


CONCLUSION: Such a bequest is not exempt from inheritance 
tax as a charitable bequest unless the organiza- 
tions desiring the exemption may prove conclu- 
sively to the court that the conditions precedent 
to its becoming vested in such charitable or- 
ganizations are certain to occur. 


ANALYSIS 


A will involving property in Nebraska provides for a trust for 
twenty-one years with payment of the net income to three nieces in 
equal portions during the twenty-one year period and to the lineal 
descendants of each niece by right of representation in the event any 
of the three nieces should die during the twenty-one year period. At 
the end of twenty-one years the will provides for distribution of the 
corpus of the trust to the same three nieces or their lineal descend- 
ants by right of representation. 
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We are not advised whether any of the three nieces is now liv- 
ing, what the ages of such persons are, or what the fact relating to 
lineal descendants is. If all the nieces and all of their lineal descend- 
ants are dead at the expiration of the twenty-one year period then 
the estate is devised to six charitable organizations all of which are 
located in states entitled to reciprocal charitable exemption under 
Section 77-2007.04, R. S. Supp. 1949. 


It is our opinion that the exemption of this bequest to charity 
depends upon the certainty with which it will result in a receipt by 
the charitable institutions of this estate. The Nebraska Supreme 
Court has adopted the policy of requiring strict proof of entitlement 
to an exemption by any person or organization claiming charitable 
exemption. See In re Estate of Rudge, 114 Neb. 335, 207 N. W. 520. 
It is the general rule respecting such conditional charitable bequests 
that the person claiming the bequest must prove with certainty that 
the bequest will in fact be charitable. Section 213 of Vol. 28 Am. 
Jur. page 110, reads as follows: 


“Bequests to charity subject to a condition or contin- 
gency may be so uncertain as to preclude a deduction be- 
cause of their charitable character from the amount of the 
gross estate as directed by the estate tax laws, and this may 
be true whether the legacies are, in a technical sense, form- 
ally contingent or are vested subject to be divested. It has 
been so held with reference to property which, it is provided 
by a will, is to be given to charity upon the prior death, 
without issue, of a minor child to whom the property is to 
be paid upon attaining a certain age.” 


Humes v. United States, 276 U. S. 487, 48 Supreme Court 347, is 
an example of those cases which demonstrate the burden placed upon 
those persons claiming exemption in such matters. There are notes 
respecting this matter in 107 A. L. R. 801 and 169 A. L. R. 149, and 
although the cases therein cited and most of those supplementary 
thereto involve federal estate tax matters, we feel that the rule 
would be the same in the administration of the Nebraska inheritance 
tax law. 


A recent article in the Nebraska Law Review, November, 1949, 
page 17, treats with the possible solution of this matter by the use 
of actuarially prepared fertility tables but we feel and the author 
concedes that present day jurisprudence has not accepted this method 
although it has recognized the need for some exact method of deter- 
mining the valuations of such divided estates and interests. 


It is our opinion that in the estate which you are concerned the 
full inheritance tax should be assessed, allowing exemptions only 
for those three persons, if they are now living, who are designated 
heirs thereof or if they are deceased upon those lineal descendants 
of the deceased heir who are known to be alive at the time of the 
testator’s death. 
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January 12, 1950 
INHERITANCE TAX 


Inheritance Tax: Tax of the Widow’s Share as Fee Simple 
or Life Estate 


SUBJECT: Inheritance tax, tax of widow’s share as fee 
simple or life estate. 


REQUESTED BY: Lloyd H. Jordon, County Attorney, Sheridan 
County, Gordon, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter 
E. Nolte, Assistant Attorney General. 
QUESTION: Under a will provision reading as follows: 


“TI give, devise and bequeath unto my 
wife, B, all my property whatsoever, both 
real and personal which I may own at the 
time of my death, whatsoever the same may 
be or wheresoever located or found, for and 
during the period: of her natural life, the 
same to be her own individual property, to 
use, enjoy and dispose of as she shall see fit, 
at the time of her decease, the principal of 
the bequest or what shall remain thereof, I 
give, devise and bequeath unto my children, 
C, D and E, share and share alike.” 


Does B take a fee simple title subject to full in- 
heritance tax or a life estate? 


CONCLUSION: The estate created is a life estate in B. The 
value of her estate should be computed by the 
use of actuarial tables, and the remainder should 
be fully taxed after consideration of the exemp- 
tions of C, D and E. 


ANALYSIS 


Section 77-2001 to 77-2037, R. S. 1943, as amended, treat with 
the assessment of inheritance tax in this state. Section 77-2003 reads 
as follows: 


“The tax imposed upon transfers under sections 77-2001 
and 77-2002 shall be paid to the treasurer of the proper 
county for the use of the state, and all heirs, legatees and 
devisees, administrators, executors and trustees shall be liable 
for any and all such taxes until the same shall have been 
paid as hereinafter directed.” 


Under this section it is stated to be the law that all persons ad- 
ministering and receiving benefits from any estate are liable for all 
taxes until the same shall have been paid. 


Section 77-2008, R. S. 1943, reads as follows: 


“When any person shall bequeath or devise any prop- 
erty or interest therein or income therefrom to mother, 
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father, husband, wife, brother or sister, the widow of the son 
or the lineal descendant during the life or for a term of 
years with remainder to the collateral heir of the decedent, 
or to the stranger in blood or to a body corporate at their de- _ 
cease on the expiration of such term, the life estate or es- 
tates for a term of years shall be subject to the tax pre- 
scribed in sections 77-2001 to 77-2007. The property so pass- 
ing shall be appraised immediately after the death at what 
was the fair market value thereof at the time of the death 
of the decedent, in the manner provided in sections 77-2019 
to 77-2025. After deducting therefrom the value of the life 
estate, or term of years, the tax prescribed by sections 77- 
2001 to 77-2007 on the remainder shall be immediately due 
and payable to the treasurer of the proper county. The 
interest thereon shall be and remain a lien on said property 
until the same is paid.” 


This section, by its terms, provides the manner in which estates 
less than fee may be taxed. Section 77-2009 provides that if persons 
beneficially entitled to such bequest elect not to pay the tax until 
their inheritance be actually received, they may post a proper bond. 
In this regard we advise that the tax is based upon the appraised 
value of the life estate and remainder made at the time of death and 
not upon any value computed at the time of actual receipt by any 
beneficiary. See 28 Am. Jur., section 232, p. 117, and cases cited 
therein. 


The principal question presented is whether a devise containing 
the quoted words vests in the wife a fee-simple, or merely a life 
estate to which has been added the power to dispose of the fee dur- 
ing her lifetime. The question is one upon which there is a great 
deal of conflicting authority in the reported cases, but upon which the 
Nebraska Supreme Court has taken a rather definite and recent posi- 
tion. In Jones v. Shrigley, 150 Neb. 137, 33 N. W. 2d 510, the Su- 
preme Court, in a well argued and fully considered case, determined 
that the addition to a life estate of a power to sell, and of a power 
to appoint by will, does not enlarge that life estate to a fee-simple. 
That case involved a situation in which beneficiaries were granted a 
life estate with authority to sell during their lifetime, and to dispose 
of their interests by will. The court stated as follows: 


“Tt is clear that Clara I. Jones and Edson T. Jones were 
devised life estates, each with the alternative power to dispose 
of the property composing his or her estate at death by will or 
to allow it to descend to heirs. This power of disposition did 
not enlarge the life estate to a fee. In other words each was 
devised a life estate with power to direct the remainder. 69 
C. J., Wills, section 1633, p. 560; Heilwig v. Nybeck, 179 Mich. 
292, 146 N. W. 141, Ann. Cas. 1915D 356; Derse v. Derse, 103 
Wis. 113, 79 N. W. 44; Merrill v. Pardun, supra; Bretschneider 
v. Farmers Nat. Bank, 131 Neb. 495, 268 N. W. 278. 


“The devise in this respect did not offend against any 
legal rule the effect of which is to say that in truth these 
parties took the fee title since the fee did not vest in re- 
maindermen or a trustee upon the death of the testator. Un- 
der well-organized legal principles there was a vesting of title. 
Here was created an alternative future interest or alternative 
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remainder. It falls within the rule that where a conveyance 
contains a limitation of a life interest and two further limita- 
tions purporting to create future interests, of which only one 
can become a present interest if the life interest ends in ac- 
cordance with its terms, the estate created is an alternative 
vested remainder subject to defeasance in accordance with the 
terms of the will. Restatement, Property, section 277, p. 1428; 
section 278, p. 1436. 


“The effect of this is to say that Clara I. Jones and Edson 
T. Jones, not having fee simple title but only a life estate in 
the real estate in question, could not convey title thereto as fee 
simple owners. 


“This is not to say however that they were without power 
to sell the land or to enter into a valid and enforceable contract 
for the sale thereof to the defendant Helen Krenz. The will 
granted the power of sale, if sale should be consented to by 
Clara I. Jones and Edson T. Jones or the survivor. That there 
was consent is evidence by the contract of sale in which they 
joined. Pursuant to the terms of the will, as holders of the 
life estates, but without power to destroy the remainder in- 
terest, they had the right under the facts disclosed to enter 
into a contract of conveyance and to convey the full interest 
in the real estate to Helen Krenz. Abbott v. Wagner, 108 Neb. 
359, 188 N. W. 113. 


“The question of whether or not the proceeds of the sale 
of this land, if the sale is consumated, will become trust funds 
in the hands of Clara I. Jones and Edson T. Jones is pertinent 
on an interpretation of this will but since the subject has been 
adverted to but not fully or sufficiently briefed it will be said 
only that undoubtedly they will, that is, they will become trust 
funds to the end that the corpus may be preserved for the 
benefit of the remaindermen. 


“It is our conclusion that Clara I. Jones and Edson T. 
Jones do not have an equal and undivided fee simple title in 
and to the lands in question, but on the contrary that they are 
life tenants in common thereof; that there was created by the 
will an alternative future interest or alternative remainder 
subject to full enjoyment after extinguishment of the life ten- 
ancies; that the life tenants had the power to convey fee simple 
title to the lands and that their attempt to exercise that right 
was under the facts in all respects regular; that there was 
nothing upon which the testamentary trust could operate, 
hence Clara I. Jones and Edson T. Jones were and are entitled 
to full use and control of the property; that J. E. Shrigley was 
properly enjoined and restrained; that Clara I. Jones and Ed- 
son T. Jones are entitled to have the real-estate contract with 
Helen Krenz specifically performed; and that the defendant 
J. E. Shrigley should render an accounting as provided by the 
decree.” 


Section 111, the restatement of property, reads as follows: 


“Effect of added power to dispose of more than an estate 
for life. 
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“A form of limitation effective to create an estate for life 
in accordance with the rule stated in any one of sections 107, 
108, 109 or 110 is not prevented from creating an estate for 
life, and is not caused to create some type of estate other than 
an estate for life, by the fact that such form of limitation is 
accompanied by further language effective to create in favor 
of the conveyee a power, either limited or unlimited, to dis- 
pose of the complete property in such land. 
“Tllustration: 


1. A, owning Blackacre in fee simple absolute, transfers 
Blackacre ‘to B for life with full power to dispose of the fee 
thereof at will.” B receives an estate for life in Blackacre.” 


We call particular attention to the fact that in the words quoted in 
the will here involved are the words “for and during her natural life”, 
and we feel that the ruling in the Shrigley case (supra) and cases cited 
therein, impel the conclusion that the bequest made to the widow is 
one of a life estate coupled with a power of disposition. 


69 C. J. S., p. 551, states as follows: 


“Tf an estate is given by will to a beneficiary only for his 
life, the fact that a power of disposing of the fee is super- 
added does not enlarge the life estate into a fee.” 


33 Am. Jur. (Life Estates) p. 484, reads as follows: 


“The great weight of authority supports the rule that a 
life estate expressly created by the language of an instrument 
will not be converted into a fee, or into any other form of 
estate greater than a life estate, merely by reason of their 
being coupled with it a power of disposition, however general 
or extensive. * * *” 


and cites Abbot v. Wagner, 108 Neb. 359, 118 N. W. 113; Loosing v. 
Loosing, 85 Neb. 66, 122 N. W. 707. 


It is, therefore, our opinion that the estate in question must be 
appraised for inheritance tax under the provisions of section 77-2008, 
RS. 1943, and that the tax must be paid upon the whole estate with 
exemptions computed upon the basis of the divided estate described 
herein; i.e., the widow’s exemption applied to the life estate only, and 
the named beneficiaries each being entitled to his specific exemptions. 


January 13, 1950 
SCHOOLS 


Payment of Tuition of Children of Migratory Indians, Who Are 
Wards of the Federal Government 


SUBJECT: Schools; children of mitgratory Indians. 


REQUESTED BY: FF. B. Decker, Director of Administration, Depart- 
ment of Public Instruction. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
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QUESTION: Whether certain Indians who, being wards of the 
Federal Government and under the supervision 
of the appropriate federal agency, reside upon a 
reservation in an adjacent state and annually mi- 
grate to Nebraska where they live from late fall 
until early spring, are entitled to have their chil- 
dren of school age admitted to the school of a 
Class III district where they are wintering, the 
board of the school district having excluded the 
children for the reason that such Indians are not 
residents of the district and the district has not, 
and is unable to provide, facilities for education 
of their children. 


CONCLUSION: Such Indians are nonresidents and may be re- 
quired to pay tuition in advance of admission of 
their children to the school of the district in 
which they are temporarily sojourning. If the 
district cannot furnish accommodations, the board 
is justified in denying admission to the children 
and may leave the problem with the Secretary of 
the Interior who is charged under Federal stat- 
utes with a duty to secure their attendance at an 
Indian school or in a public school which has 
accommodations for them. 


ANALYSIS 


By section 601 of Title 8, U. S. C. A., Indians acquire United States 
citizenship by birth in the United States. Such was not the law when 
Kitto vs. State, 98 Neb. 164, 152 N. W. 380; and State vs. Norris, 36 Neb. 
299, 55 N. W. 1086, were decided, but what the court said of the rights 
of Indians then is still in point. If they are citizens of the United 
States, then they may acquire residence and citizenship in the State of 
Nebraska, and they are entitled to equal protection of the law. 


The question, therefore, is whether a group of persons who are 
United States citizens and who, annually and as a matter of custom 
migrate from an adjacent state to Nebraska, remain for the winter 
months, are entitled to have their children admitted to the school of 
the Class III district within whose boundaries the children and their 
parents spend the winter. 


We think it may properly be taken to be settled that Section 6 of 
Article 7 of the Constitution which reads: 


“The legislature shall provide for the free instruction in 
the common schools of this state of all persons between the 
ages of five and twenty-one years”, 


cannot be so construed as to support a claim to free instruction for a 
person who has not a legal residence in the state of Nebraska. State 
vs. Selleck, 76 Neb. 747, 107 N. W. 1022. Since that decision the legis- 
lature has positively declared that legal residence in a school district 
is the test of a claim for free instruction in the school of the district 
where the parent lives, subject to certain exceptions which are not 
pertinent here. 
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Section 79-801, R. S. Supp. 1949, relating to Class III school dis- 
tricts, provides, so much of it as is pertinent, as follows: 


“* * * Such schools shall be free to all children between 
the ages of five and twenty-one years whose parents or guard- 
ians are legal residents of such district, and all children of 
school age, nonresidents of the district, who are or may be by 
law allowed to attend the school without charge.” 


Section 79-445, R. S. Supp. 1949, a general statute applicable to all 
classes of school districts, provides, so much of it as is pertinent, as 
follows: 


“The school board or board of education may also admit 
nonresident pupils to the district school, may determine the 
rate of tuition of the pupils and shall collect such tuition in 
advance. No tuition shall be charged such children as are 
or may be by law allowed to attend the school without charge; 
* * * + The burden of proof as to legal residence shall rest 
with the person claiming legal residence in the district.” 


It follows, therefore, that free instruction cannot be claimed for the 
children of a group of persons who migrate annually in the fall to a 
particular place in this state returning regularly in the ‘spring to 
another place in an adjacent state, if the legal residence of such persons 
is in that other state. The query presented to us, however, does affirm 
that the persons, because they are Indians and wards of the United 
States Government, are attached to an Indian Reservation in the other 
state. If this be true and assuming, as we must, that the law of the 
other state, in respect to Indians, is similar to the law of Nebraska, as 
declared by the Nebraska Supreme Court in the Kitto and Norris cases, 
then the persons do have a legal residence in the state where the 
rservation upon which they reside is located. They are not legal resi- 
dents of Nebraska and do not acquire a legal residence in Nebraska 
by reason of temporarily sojourning here without an intention to estab- 
lish a permanent residence. State vs. School District, 55 Neb. 317, 75 
N. W. 855. 


Section 79-201, R. S. Supp. 1949, so much of it as is pertinent, is 
as follows: 


“Every person residing in a school district within the State 
of Nebraska who has legal or actual charge or control of any 
child not less than seven nor more than sixteen years of age, 
shall cause such child to attend regularly the public, private, 
denominational, or parochial day schools * * *.” 


Section 79-443, R. S. Supp. 1949 provides, so much of it as is 
pertinent, as follows: 


«* * * Each school board and board of education in this 
state shall make provision for pupils that may enter any 
time during the school year * * *.” 


; The foregoing sections impose reciprocal duties, and there is no 

doubt that citizens of the United States, temporarily residing within 
the boundaries of the state, are subject to the one and may anticipate 
that the governing board of any school district, to which the statutory 
command is addressed, will obey the other, cf., Strauder vs. State of 
West Virginia, 100 U. S. 303, 25 L. Ed. 644, unless such citizens, by 
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reason of being wards of the Federal Government, are subject to 
special Federal laws which exempt them from compliance with a local 
law. 


Section 282 of Title 25, U. S. C. A., provides as follows: 

“The Secretary of the Interior is authorized to make and 
enforce such rules and regulations as may be necessary to 
secure the enrollment and regular attendance of eligible In- 
dian children who are wards of the Government in schools 
maintained for their benefit by the United States or in public 
schools.” 


It would appear, therefore, if there are not schools maintained for 
the benefit of Indian children at or near the place where such children 
are residing in Nebraska, that Federal law contemplates that attend- 
ance of Indian children shall be secured in a public school. No doubt 
the Congress assumed, where no Federal schools are maintained for the 
benefit of Indian children, that the Secretary of Interior would secure 
the attendance of such children in the public schools of the state of 
the residence of the Indians, in order that they might have and enjoy 
the same privileges and immunities in respect to education and the 
cost thereof as do other residents of the state. 


If the attendance of Indian children is secured at a public school 
in a state where such Indians have no legal residence, then such In- 
dians cannot claim privileges or immunities which are not available 
to other nonresidents. Nonresident Indians are on the same footing 
with other nonresidents who are bound to pay tuition in Nebraska and 
must pay it in advance of admission to any public school. 


Section 79-4,100, R. S. Supp. 1949 provides as follows: 


“Any public high school district may refuse admission to 
any or all nonresident pupils.” 


Prior to the 1949 revision of the school laws. Section 79-4,100 réad 
as follows: 


“Any public school district unable to furnish accommoda- 
tions to nonresident pupils without constructing or renting 
additional buildings, hiring extra teachers, or for other reason- 
able causes, may refuse admission to any or all such nonresi- 
dent pupils.” 


A Class III district is a high school district and its board may in- 
voke Section 79-4,100. Notwithstanding the unqualified language of 
the revised statute, we are bound to assume that an exercise of the 
discretion so reposed in a school board or board of education is sub- 
ject to judicial review, State vs. School District, 101 Neb. 263, 162 
N. W. 640, and that the action of a school board in denying school 
privileges to nonresidents would be justified only if the board couid 
establish a case which would rest on grounds similar to those stated 
in the original statute. 


If, therefore, the facts in the instant case are such as fairly to 
require a reasonable man to acknowledge that the school board, not 
having anticipated the infiux of a large number of nonresident chil- 
dren and not having made provision for such contingency, cannot 
make available in the district accommodations and facilities for such 
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nonresident Indians, then the school board would be justified in deny- 
ing admission to them and in leaving their case to the Secretary of the 
Interior who may secure their attendance at some other school, either 
federal or state, which does have accommodations and facilities ade- 
quate for them. 


January 16, 1950 
CREAMERIES 


Cream Sales Authority of the Director of the Department of Agriculture 
To Adopt a Regulation Establishing the So Called “Four Day Plan” 


SUBJECT: Cream Sales—‘Four Day Plan”; authority to es- 
tablish by regulation. 


REQUESTED BY: Rufus M. Howard, Director, Department of Agri- 
culture and Inspection. 


OPINION BY: James H. Anderson, Attorney General; Homer Lh. 
Kyle, Assistant Attorney General. 
QUESTION: Does The Director of the Department of Agricul- 


ture and Inspection have authority to adopt a 
regulation establishing the so-called “Four Day 
Plan” for the purchase of cream from producers? 


CONCLUSION: Under the provision of Section 81-229, R. S. 1943, 
the Director of the Department of Agriculture 
and Inspection has authority to adopt a regula- 
tion establishing the so-called “Four Day Plan”, 
and such regulation is reasonable and proper. 


ANALYSIS 


You request our opinion as to whether the Director of the Depart- 
ment of Agriculture and Inspection may, by regulation, establish the 
so-called “Four Day Plan” for the purchase or procurement of cream 
from the producers. 


Under this plan a tag is attached to each can when it is delivered 
to a farmer or cream producer, showing the date of delivery of the 
can to the farmer. The farmer must return the can containing his 
cream within four days of the date on the tag in order to have the 
cream graded “First Grade Cream”, and to entitle him to payment 
for it as such. The purpose of the plan is to insure prompt delivery of 
the cream after it is produced and the production therefrom of a better 
quality of butter. It is a matter of common knowledge that cream 
deteriorated rapidly in quality after the lapse of four or five days from 
its production. 


Section 81-230, R. S. Supp. 1949, defines three different grades of 
cream as follows: 


“* * * (a) ‘First grade cream’ shall consist of good cream : 
that is either sweet or sour, smooth, free from undesirable 
odors, clean to the taste, and praetically free from sediment; 
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(b) ‘second grade cream’ shall consist of cream that is too 
sour to grade as first grade cream, that contains undesirable 
flavors or odors in a moderate degree, that is slightly foamy, 
yeasty, stale and showing slight traces of sediment, or too old 
to be first grade cream; and (c) ‘unlawful cream’ shall consist 
of all cream that is not first grade cream or second grade 
cream, as herein defined, and unlawful cream shall also con- 
sist of cream that is old, rancid, mouldy, dirty or curdy, or 
which contains or has contained any objectionable matter, or 
in which has been found any unsanitary article or utensil.” 


The law itself recognizes that age of the cream is an important 
factor in its grading. 


Section 81-229, R. S. 1948, provides, in part: 


“* * * The Director of the Department of Agriculture and 
Inspection shall have full and complete control and super- 
vision over the office of the Chief of the Bureau of Dairies, 
Foods and Drugs, and is authorized to make all necessary ex- 
aminations and to formulate and promulgate such reasonable 
rules and regulations as may be deemed necessary to enforce 
promptly and effectively the provisions of said sections.” 


It is our opinion that the provision of Section 81-229 above quoted 
gives the Director of the Department of Agriculture and Inspection 
ample power to formulate and promulgate a rule establishing the 
“Four Day Plan” above described, and that such a rule would be 
reasonable and proper. 


January 17, 1950 


RETIREMENT 
Safety Patrolmen’'s Retirement System Benefits, How Determined 
SUBJECT: Safety Patrolmen’s Retirement System—Benefils 


—How determined. 


REQUESTED BY: Glenn I. Anderson, Director of Retirement Sys- 
tems, State House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTION: 1. Section 60-452, R. S. Supp. 1949, provides that 


the annuity for each retiring member of the sys- 
tem “shall be laid for each remainder of his life.” 
Section 60-458, R. S. Supp. 1949 provides for 
benefits payable to a surviving spouse in event of 
member’s death. Does the provision of Section 
60-458 refer to the death of active members onty 
or to retired members as well and, if the. latter, 
how may it be harmonized with Section 60-452? 
2. What withdrawal benefits, if any, is a mem- 
ber entitled to who is separated from the service 
prior to age fifty-five but who has more than 20 
- years of service? 
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CONCLUSION: 1. The provision of Section 60-458 above men- 
tioned does not apply to members who have re- 
tired and are receiving annuity payments as pro- 
vided in Section 60-452. When such retired mem- 
ber dies all payments cease and his surviving 
spouse is not entitled to receive any refund of 
money deducted from the salary of such member 
which may be in the Retirement Fund at the time 
of his death. 


2. A member of the Patrolmen’s Retirement Sys- 
tem who has had more than 20 years of service 
with the state but who retires or becomes sepa- 
rated from the service before attaining age 55 is 
entitled upon his separation from the state service 
to a refund of the amounts deducted from his 
salary as provided in Section 60-458, R. S. Supp. 
1949, but is not entitled to an annuity or other 
benefits. If the patrolman dies while in service 
before attaining age 55, even though he has had 
20 years or more of service, his spouse is entitled 
to a refund of his salary deductions as provided 
in Section 60-458, but to no other benefits. 


ANALYSIS 
Section 60-452, R. S. Supp. 1949, provides in part as follows: 


“Every patrolman who shall have been in the employ of 
the state as such for twenty years or more, and shall have 
attained the age of fifty-five years, shall be entitled to receive 
a monthly annuity, upon his separation from the state service, 
of an amount equal to one-twelfth of two per cent of each 
salary payment made by the state, which annuity shall be paid 
during the remainder of his life; * * *.” 


Section 60-458, R. S. Supp. 1949, provides: 


“Should any patrolman, prior to becoming fifty-five years 
of age, and with less than twenty years of service, become 
separated from state service as a patrolman, either voluntarily 
or involuntarily, such patrolman shall thereupon be entitled 
to receive all payments which have been made by salary de- 
ductions into the fund created by sections 60-441 to 60-460; 
and in the event of his death the amount he has paid into said 
fund, less all payments received by him hereunder, shall be 
paid to the surviving spouse, if any, and if there be no sur- 
viving spouse, then to the heirs as provided by the laws of 

escent. 


We believe that the language of the statutory provisions above 
quoted is clear and free from ambiguity and must be given the 
reasonable interpretation which it imports. 


The provision of Section 60-452, above quoted, applies, by its own 
terms, to state patrolmen who have attained the age of fifty-five years 
and have been employed by the state for twenty years or more. Such 
members are entitled, on retirement, to an annuity for life. There is 
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no provision in the law for a refund to the spouse or estate of such 
retired member upon his death after retirement in such cases. 


The provision of Section 60-458 providing for payment to the sur- 
viving spouse of a deceased member of amounts deducted from his 
salary applies, by the express terms of that statute, to members who 
have become separated from the service prior to becoming fifty-five 
years of age. We do not believe that the statute can be construed to 
mean that members who have attained the age of fifty-five years and 
have then retired shall, upon their death, have refunded to their 
widows the amounts deducted from their salaries for this fund less 
payments received by the members while living. To place such a 
construction on the statute would require that we read into the law 
a provision which is not there. 


In answer to your first question, therefore, we believe that the 
provisions of Section 60-458 do not apply to any case where the mem- 
ber has retired at age fifty-five or older. 


When a member who has retired at age fifty-five or older and who 
has been receiving annuity payments as provided in Section 60-452, 
dies, all payments cease, and his surviving spouse is not entitled to 
any refund or payment from his salary which may remain in the 
Retirement Fund. 


In answer to your second question, it is our opinion that a patrol- 
man who has been in the service of the state for twenty years or 
more, but who becomes separated from the service before he attains 
age fifty-five years, is entitled upon his separation from the service, to 
a refund of the sums deducted from his salary, as provided in Section 
60-458, R. S. Supp. 1949, but is not entitled to any annuity or other 
withdrawal benefits except such refund. 


It seems clear that whatever payments or benefits a patrolman 
may be entitled to accrue at the time he becomes separated from the 
service of the state. To entitle him to an annuity for life under Sec- 
tion 60-452, he must have served at least twenty years and have at- 
tained age fifty-five at the time he becomes separated from the ser- 
vice. Where he becomes separated from the service prior to attaining 
age fifty-five he has not met all the requirements necessary to make 
him eligible to receive the life annuity. However, it seems clear that 
the Legislature meant to include under Section 60-458 all cases where 
patrolmen who had suffered deductions from their salaries for the 
benefit of the fund but had failed to meet the qualifications making 
them eligible for annuity or disability benefits upon their separation 
from the service, might be reimbursed the amounts deducted from 
their salaries. It is true that the literal language of Section 60-458 is: 
“Should any patrolman, prior to becoming fifty-five years of age, and 
with less than twenty years of service, become separated from state 
service, * * *”. (Emphasis supplied). The courts have often held, 
however, that the word “and” in a statute may be construed to mean 
“or” when the context of the statute or the clear legislative intent re- 
quires it. Ancient & A. S. R. of Freemasonry v. Lancaster County, 122 
Neb. 586, 241 N. W. 93, 81 A. L. R. 1166; 50 Am. Jur. 267, Sec. 282. We 
believe the word “and” should be thus construed in Section 60-458 
in order to carry out the obvious legislative intent. 
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January 17, 1950 


MUNICIPAL RETIREMENT SYSTEM 
Validity of Municipal Ordinance Fixing Retirement Age 


SUBJECT: Municipal Retirement System—Validity of Muni- 
cipal ordinance fixing retirement age. 


REQUESTED BY: Glenn I. Anderson, Director of Retirement Sys- 
tems, Capitol Building, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: Does a proposed city ordinance making a compul- 
sory retirement age of sixty-five for all municipal 
employees conflict with the provisions of the 
Municipal Retirement Law? 


CONCLUSION: The proposed ordinance does not conflict with any 
Provision: of the Nebraska Municipal Retirement 
aw. 


ANALYSIS 


We find no provision of the Nebraska Municipal Retirement Law 
which, in our opinion, precludes a municipality from adopting an 
ordinance providing for compulsory retirement of employees at age 
sixty-five. Section 19-2039 (3) R. S. Supp. 1949, makes it compulsory 
on all member municipalities to retire employees at age seventy ex- 
cept in cases where “for substantial cause” such retirement may be 
deferred from year to year. This law does not, however, forbid muni- 
cipalities which are members of the system from fixing, by ordinance, 
an earlier age for compulsory retirement. It merely requires that all 
employees, with the exceptions noted, must be retired at age seventy 
if they have not been previously retired. 


January 20, 1950 
BOARD OF CONTROL 
Authority to Lease Institutions to Private Association 


SUBJECT: Board of Control. Authority to lease institutions 
to private association. 


REQUESTED BY: fF. R. Johnston, Chairman, Board of Control. 


OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 
QUESTION: May the Board of Control lease the buildings and 


grounds of an institution under its jurisdiction to 
a private party or denominational society or asso- 
ciation and thereafter contract with that asso- 
ciation for the maintenance of inmates in such 
institution? 


CONCLUSION: The Board of Control is constitutionally desig- 
nated the body to maintain and administer the 
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state’s institutions, and this authority may not 
be delegated to private groups nor may an in- 
stitution established by the legislature be leased 
to private operators. 


ANALYSIS 


Your question specifically refers to the Home for Children at Lin- 
coln, Nebraska and inquires as to whether that institution could be 
leased to a denominational society and a contract made with such 
society to care for children committed to the Home for Children or 
the Board of Control. What may be said here respecting the Home 
for Children is equally applicable to all of the institutions under the 
jurisdiction of the Board of Control. 


Article IV, Section 19 of the Constitution sets up the Board of 
Control and states that it shall have “full power to manage, control 
and govern, subject only to such limitations as may be established by 
law, all state charitable, reformatory and penal institutions that are in 
existence or may be established.” The Home for Children was estab- 
lished as the Home for Friendliness in 1881, and an appropriation for! 
the erection of such building was made at that time. In 1915, Chapter 
132 of the Laws of 1915 changed the name to the Nebraska Home for 
Dependent Children and located the institution in the city of Lincoln. 
This institution, now designated the Home for Children, is clearly one 
placed under the management and control of the bi-partisan Board of 
Control. The powers relative to its management and care of children 
committed to it are such discretionary powers that they may not be 
delegated to any individual or society for execution. The law specifi- 
cally provides (83-108, R. S. 1943) that the Board of Control shall have 
oversight and general control of all charitable institutions that shall be 
maintained by the State of Nebraska. Numerous limitations upon the 
method of operating these institutions have been provided from time 
to time by statute. See Section 83-101 to 83-152, R. S. 1943, inclusive. 


We feel that the establishment of the Home for Children and the 
maintenance of such institution by the legislature has placed it under 
the control of the Board of Control, and it is their duty to operate and 
maintain it for the purposes for which it was established until the 
legislature indicates by proper legislative act that the institution shall 
be abandoned. 


Section 83-242, R. S. 1949 provides in part as follows: 


“The Home for Children shall receive the dependent or 
neglected children of normal and sound mind that are under 
eighteen years of age and have been committed to the home 
by a juvenile court of this state * * *.” 


The duty of the Board to receive these children at the Home is a 
continuing one, and until the statutes could be changed so that the 
courts could no longer commit children to the care of the Board at 
this Home, the institution, as set up by the legislature, must remain in 
operation. You see therefore advised that it is not possible, under 
present statutes, for your Board to delegate its managing authority 
and its operational discretion to any private or denominational asso- 
ciation. It must select the manager for the Home and supervise the 
Home’s activities until the legislature indicates otherwise. 
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January 21, 1950 
PENITENTIARY 


Use of Facilities and Labor of the Penitentiary Printing Shop for 
Meeting the Printing Needs of the Department of Assistance 


SUBJECT: State Institutions; penitentiary printing shop. 


REQUESTED BY: F. R. Johnston, Chairman, Board of Control, State 
House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether section 83-145, R. §. 1943, which, in re- 


spect to prisoner-made goods, restricts the print- 
ting that may be done by convicts or misdemean- 
ants to “such as may be required at the various 
institutions” under the jurisdiction of the Board 
of Control, precludes the use of the facilities and 
labor at the penitentiary printing shop for meet- 
ing the printing needs of the Department of As- 
sistance. 


CONCLUSION: Yes. 
ANALYSIS 


Section 83-145, R. S. 1943, requires that all departments, institu- 
tions and agencies of the state, which are supported in whole or in 
part by taxation for state purposes, shall purchase from the Board of 
Control all articles required by them insofar as such needed articles 
are manufactured or produced by labor of inmates of penal institu- 
tions of the state. 


Section 83-147, R. S. 1943, affirms that the observance of the legis- 
lature command in section 83-145 is mandatory. However, section 
83-145 contains the following proviso: 


«* * * Printing by convicts or misdemeanants shall be 
restricted to such as may be required at the various institu- 
tions under the jurisdiction of the board. No products of any 
institutional printing plant shall be sold in competition with 
outside labor. * * *” 


Examination of H. R. 626, Session Laws 1935, of which section 83- 
145 as revised is a part, discloses that the legislative intention was to 
prohibit the sale of the printing products of institutional printing 
plants in competition with outside labor. To make certain that such 
prohibition would be effective, the legislature placed a limitation upon 
the quantity and amount of printing that might be done by the labor 
of convicts and misdemeanants. That quantity or amount is clearly 
to be measured by the needs “at the various institutions under the 
jurisdiction of the Board of Control” (quoting from H. R. 626). The 
institutions under the jurisdiction of the Board of Control are enumer- 
ated in section 83-107.91, R. S. Supp. 1949. 


The needs of the Board of Control, itself, are not taken into 
account and no exception is made for such needs. Whether the De- 
partment of Assistance is a department within the meaning of section 
83-145 is beside the point since it is an arm, or functional aspect, of 
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the Board of Control, itself. Thus there is no exception for the needs 
of the Department of Assistance. 


January 23, 1950 
IRRIGATION DISTRICT 


Responsibility for Contracting and Maintaining Bridges Over 
Ditches and Canals 


SUBJECT: Irrigation Districts—Responsibility for construct- 
ing and maintaining bridges over ditches and 
canals. 


REQUESTED BY: W. E. Mumby, County Attorney, Sioux County, 
Harrison, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Bert L. 
Overcash, Assistant Attorney General. 
QUESTION: Is an irrigation district that has used, deepened, 


widened and enlarged natural watercourses, re- 
sponsible for construction and maintenance of 
suitable bridges over such watercourses? 


CONCLUSION: Yes. 
ANALYSIS 


It is our understanding that the irrigation district involved has 
utilized these watercourses for the purpose of emptying their canals 
and disposing of waste and seepage waters, and has enlarged and im- 
proved such watercourses in order that the ditches will perform this 
function. , 


Section 46-264, R. S. Neb. 1943, dealing specifically with irrigation 
districts provides that the district, “constructing any ditch, lateral or 
canal under or across any highway” shall keep such highway open 
and shall erect suitable bridges and approaches as provided therein. 
The concluding sentence of this section states: 


“It shall be the duty of the owner or owners of such ditch, 
lateral or canal to maintain and repair such bridges after the 
same have been built by such person, or persons, corporation 
or association of persons.” 


The word “ditch” in this statute would seem to include a drain or 
natural watercourse. Briar v. Job’s Creek Drainage Dist. (Ill.), 56 
N. E. 1042; Wetmore v. Fisk (R. I.), 5 At. 375; Sherrod v. Battle (N. C.), 
70 S. E. 834. 


An attempt was made by the legislature in 1927 to impose on 
counties and municipalities the duty of maintaining bridges over artifi- 
cial waterways, by amending the above statutes. This was declared 
unconstitutional in State ex rel. County of Dawson v. Dawson County 
Irrigation District, 125 Neb. 836. This opinion reviews prior law as 
follows: 


“Prior to this enactment the statutory law of the state 
imposed upon irrigation companies and owners of millraces, 
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whose waterways cross public highways, the duty of building 
and maintaining bridges over their ditches, laterals, canals and 
raceways. In Dawson County Irrigation Co., 104 Neb. 137, 
this court held: ‘It is the duty of the owners of irrigation 
canals or ditches to construct and keep in repair bridges on 
highways crossed by their ditches or canals.’ The decision was 
based upon section 3446, Rev. St. 1913 which is in almost 
identical language with that contained in section 8469, Comp. 
St. 1922, which is sought to be amended by chapter 143, Laws 
1927. The statutory imposition on irrigation and drainage 
districts and irrigation companies to build and maintain 
bridges over their irrigation canals and ditches, where they 
intersect and cross public highways, is merely declaratory of 
the common law, as was held by this court in Richardson 
County v. Drainage District, 92 Neb. 776.” 


In concluding that the amendment involved was unconstitutional 
the court said: 


“Why irrigation companies should be relieved of the 
burden of maintaining bridges over their canals, ditches and 
laterals, while drainage districts, mill-race owners and other 
persons and companies, constructing ditches or artificial water- 
ways across highways, are required to maintain them, is not 
apparent.” 


It is true that a section of our general highway and bridge law 
(R. S. Neb. 1943, Sec. 39-805) contains some language which appears 
inconsistent with the above irrigation statute. It is our opinion that 
the particular intention expressed in the irrigation statute would pre- 
vail over the general intention expressed in the highway and bridge 
act. Richter v. City of Lincoln, 136 Neb. 289; City of Grand Island v. 
Willis, 142 Neb. 686; Lee v. Lincoln Cleaning Works, 144 Neb. 659; 
Canada v. State, 148 Neb. 115. We must concede, however, that there 
is some confusion in the statutes upon this subject and that certain 
decisions of the Supreme Court, particularly State ex rel. Keith County 
v. Western Irrigation District, 116 Neb. 736, tend to intermingle these 
statutes. 


January 24, 1950 
MOTOR VEHICLE LICENSES AND REGISTRATIONS 


Authority of Prospective Buyer to Operate Dealer's Truck 
Tractor on Public Highway 


SUBJECT: Motor vehicles; dealer’s registration plate. 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, Department of Roads and Irrigation, 
State House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether a prospective buyer who, having pos- 


session for demonstration purposes of a dealer’s 
truck-tractor which is equipped with the dealer’s 
registration plates, may attach thereto a semi- 
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trailer carrying a load of property and operate the 
unit upon the public highways? 


CONCLUSION: If the prospective buyer holds the statutory cer- 
tificate authorizing the use of the dealer’s truck- 
tractor and if the property so hauled is not being 
transported from one place to another for hire, 
then the vehicle, so loaded, can be driven upon 
the highways by the prospective buyer. 


ANALYSIS 


Section 60-302, R. S. Supp. 1949, relating to the operation upon 
public highways of motor vehicles equipped with a dealer’s registra- 
tion plates provides, in part, as follows: 


“* * * Motor vehicles owned by such dealer, and bearing 
such dealer number plates, may be driven upon the streets 
and highways for demonstration purposes by any prospective 
buyer thereof for a period of forty-eight hours. Upon delivery 
of such motor vehicle to such prospective buyer for demon- 
stration purposes, the dealer shall deliver to the prospective 
buyer a card or certificate giving the name and address of the 
dealer, the name and address of the prospective buyer, and 
the date and hour of such delivery. Such card or certificate 
shall be in such form as shall be prescribed by the Department 
of Roads and Irrigation, and shall be carried by such pro- 
spective buyer while driving such motor vehicle. * * *” 


Section 60-301, R. S. Supp. 1949, defines the term “motor vehicles” 
for registration purposes, and a truck-tractor and a semi-trailer are 
embraced by the definition. 


It is plainly stated that delivery of a motor vehicle to a prospective 
buyer shall be for demonstration purposes, and that for such purposes 
the vehicle may be driven on the public highways. 


“The concept which a word conveys is that which custom has 
accorded it.” In re Arrigo, 98 Neb. 134, 152 N. W. 319. The phrase 
“demonstration purposes”, read in the context of the statute, conveys 
the notion that a prospective buyer it to be permitted to put the ve- 
hicle to the use for which it was intended. It may fairly be said that 
the Legislature contemplated that the use of a vehicle by a prospective 
buyer for the statutory period would necessarily be for the purpose for 
which the vehicle was designed, the carriage of persons or property, to 
demonstrate that the vehicle answered the need for satisfaction of 
which it is manufactured and offered for sale. 


The Legislature cannot have intended that a vehicle designed for 
the carriage of persons or property, should, while being driven for 
demonstration purposes by the prospective buyer, necessarily be used 
for the carriage of persons or property for hire. If the phrase “for 
demonstration purposes” had been omitted, then it would be imma- 
terial to what use the prospective buyer put the vehicle. But a vehicle 
can be used and tested to demonstrate that it satisfies the buyer’s needs 
or wants, without using it for gainful purposes. 


Undoubtedly a prospective buyer may use a truck-tractor equipped 
with a dealer’s registration plates to haul a semi-trailer carrying a 
load of property, for testing and demonstration purposes but there is 
no statutory warrant for the transportation of such property from place 
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to place for hire as an incident to a use of the vehicle for demonstra- 
tion purposes. “It is a sound rule that, where the intent of the Legis- 
lature and the object and purpose of a law are obvious, and such mani- 
fest purpose and intent are not inconsistent with or outside the terms 
of the law, it is not allowable to permit the intent and purpose to be 
defeated merely because not defined and declared in the most com- 
plete and accurate language.” In re Arrigo. 


January 24, 1950 
COUNTY AGRICULTURAL SOCIETY 
Refinancing Mortgages by the Association 


SUBJECT: County Agricultural Society—Mortgage of Real 
Estate. 

REQUESTED BY: R. Stanley Torpin, County Attorney, Central City, 
Nebraska. 

OPINION BY: James H. Anderson, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 

QUESTION: May a county agricultural society, organized un- 


der sections 2-201 to 2-217, Revised Statutes of 
Nebraska, 1943, refinance a mortgage on real es- 
tate owned by the association for the purpose of 
raising only by increasing the amount of its mort- 
gage indebtedness? 


CONCLUSION: It cannot. 
ANALYSIS 


In determining the rights and powers of a county agricultural 
society organized under the provisions of sections 2-201 to 2-217, Re- 
vised Statutes of Nebraska, 1943, it is first necessary to determine the 
nature of an association of this type, and in State v. Rovinson, 35 Neb. 
401, 53 N. W. 213, it is noted that the court refers to the society as a 
“quasi-public corporation”. (13 Am. Jur., Corporations, p. 173). The 
rights of a corporation are of course circumscribed by its charter, and 
a corporate charter has been given the following definition by the Ne- 
braska Court; (State v. Consumers Public Power District, 143 Neb. 
753, 10 N. W. 2d 784). 


“When a corporation is organized under a general en- 
abling act, its charter consists of the provisions of the existing 
state constitution, the particular statute under which it is 
formed and all other general laws which are made applicable 
to corporations formed thereunder, and of the articles of asso- 
ciation or incorporation filed thereunder, or the charter or 
certificate of incorporation granted by the court or officer in 
compliance with its terms; and its powers, rights, duties and 
liabilities are determined accordingly.” (See also 13 Am. Jur., 
p. 218). 


With reference to the construction to be placed on the corporate 
charter, it is stated in 19 C. J. S., Corporations, p. 378, that: 
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“The general rules in relation to the construction of stat- 
utes and of contracts and other private writings apply in the 
construction of legislative charters and grants of corporate 
powers and privileges and of articles, certificates, and other 
instruments of incorporation; and all special rules of construc- 
tion are merely in aid of, and subject to, the general rule that 
the primary object is to ascertain and give full effect to the 
intention of the legislature and of the incorporators insofar as 
the latter intent is consistent with the former. However, the 
intention of the legislature is to be determined, as in other 
cases, from the terms of the particular act with the aid of the 
settled rules of statutory construction. It is the rule of con- 
struction, however, that the intent, and not the letter, of the 
charter constitutes the law.” 


And at page 373: 


“In the construction of prohibitions, provisos and excep- 
tions contained in acts of incorporation, the general rule that 
the intention of the legislature is to be ascertained and must 
govern, applies.” 


In determining the legislative intent, we find the following ex- 
Pree in Drainage District v. Irrigation District, 139 Neb. 333, 297 
N. W. 645: 


“We are committed to the general rule stated thus: ‘The 
powers of a corporation organized under legislative statutes 
are such, and such only, as the statutes confer. The charter 
of a corporation is the measure of its powers, and the enumera- 
tion of these powers implies the exclusion of all others.’” 


And in State v. Consumers Public Power District, supra: 


“It seems clear that an express proviso that a corpora- 
tion shall not do certain acts is no stronger than the failure 
to give authority, express or implied, to do them, for powers 
not granted either expressly or impliedly, are impliedly pro- 
hibited.” 


In examining the Nebraska statutes providing for the organiza- 
tion of such societies, we find several sections concerned with the 
revenues which may be available to the society, but nowhere is it 
provided that operating revenue may be obtained through mortgage 
of property belonging to the society. And although such societies 
were given the power to acquire real estate (Section 2-207), the Legis- 
lature has closely restricted their power to dispose of such real estate 
in Section 2-210: 


“Any society * * * shall have the right to exchange its real 
estate and improvements for other real estate or to sell its 
real estate for the purpose of acquiring other real estate for 
fair grounds, and to make, execute, deliver, and accept all 
property or necessary conveyances in and about such ex- 
change, sale or purchase, * * *. No such sale or exchange shall 
be made except with the approval of the district court * * *.” 


Since a power to mortgage involves a right to convey land for a 
less sum than its value, and since the presumption is that even an un- 
limited power to sell and convey does not include the power to mort- 
gage, the legislative intent appears to be to deny such societies the 
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power to raise money by mortgaging their estate. (Arlington State 
Bank v. Paulsen, 57 Neb. 717, 78 N. W. 203; Massey v. Guaranty Trust 
Co., 142 Neb. 237, 5 N. W. 2d 279). Had it been intended to give the 
power to mortgage for such purposes, it seems clear that the legisla- 
ture would have outlined a procedure to be followed as they did in 
the case of sales and exchanges, and that they would have placed cer- 
tain limitations on the power in order to prevent disposition of the 
real estate by indirect means. 


An additional factor to be considered in the specific case which 
you present is that an examination of the constitution and by-laws of 
the Merrick County Agricultural and Fair Association filed with the 
Nebraska State Board of Agriculture on October 15, 1948, contains only 
the following reference to real estate owned by the Association: 


“* = * but no motion for the disposal of any property or 
lands belonging to the association shall be entertained except 
at the regular annual meeting.” (To be held the first Thursday 
in December each year). 


There is no mention whatever in the constitution and by-laws with 
reference to obtaining funds through mortgaging of association prop- 
erty. And the same authority is necessary for an amendment to the 
charter as is necessary for its creation in the first instance, and, there- 
fore, it could not be amended except by or under constitutional or 
statutory authority. (18 C. J. S., Corporations, p. 472). 


Although it may appear inequitable that an association which has 
provided land for public purposes by means of private contributions, 
is thereafter unable to encumber that land to obtain funds for corpor- 
ate purposes, it is to be remembered that those who seek and obtain 
the benefit of a charter of incorporation must take the benefit under 
the conte and with the burdens prescribed by the laws. (13 Am. 
Jur., p. 217. 


For the reasons outlined, it is our opinion that the conclusion ex- 
pressed in your letter is correct, and that the Merrick County Agricul- 
tural and Fair Association does not have the power to raise money by 
mortgaging its real estate. 


January 26, 1950 
NEBRASKA STATE RAILWAY COMMISSION 
Power to Authorize Sale of Tractors Based on a Test of a Basic Model 


SUBJECT: Tractor testing—Authority and duty of Nebraska 
State Railway Commission. 


REQUESTED BY: Harold A. Palmer, Chairman, Nebraska State 
Railway Commission, State House, Lincoln, Ne- 


braska. 
OPINION BY: James H. Anderson, Attorney General; Bert L. 
Overcash, Assistant Attorney General. 
QUESTIONS: 1. Does the law require the separate testing of 


each and every variation or modification of a 
basic model of tractor or can the Commission 
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issue a permit authorizing the sale of a series of 
tractors upon the test of a basic model thereof? 
2. Does the law require the testing of a tractor 
for which the name or model designation might 
imply superior performance over the model of 
the tractor tested? For example, if a model “A” 
had been tested and the manufacturer now wishes 
to market a tractor designated as model “Super 
A”, should the model “Super A” be tested even 
though basically it’s the same as the model “A”, 
but differs only in that some new feature, or 
features, not involving a change in its power unit 
have been added? 


CONCLUSION: The Nebraska State Railway Commission may 
authorize the sale of a series of tractors based 
upon a test of a basic model thereof and need not 
require a new test on account of the features de- 
scribed in question 2, providing the Commission 
concludes that all the tractors continue to repre- 
sent the basic model tested and in the judgment 
of the Commission there has been no substantial 
change in (1) the specifications of the tractor re- 
quired by the board of engineers, (2) the perform- 
ance to be expected under the tests prescribed by 
Section 75-902, R. S. Neb. 1943, (3) the capacity 
of the tractor to meet representations of perform- 
ance as provided in Section 75-903, R. S. Neb. 
1943. If the Commission determines that a sub- 
stantial change has been made with reference to 
any of the matters enumerated, a new test and 
permit is required. 


ANALYSIS 


The applicable statutes comprise chapter 75, article 9, R. S. Neb. 
as amended. Pertinent portions of Section 75-901 provide: 


“No tractor or traction company shall be permitted to sell 
or dispose of any model or type of gas, gasoline, kerosene, dis- 
tillate or other liquid fuel tractor engine in the State of Ne- 
braska without first having said model tested and passed upon 
by a board of three competent engineers who are or shall be 
under the control of the University of Nebraska. Each and 
every tractor presented for testing, shall be a stock model and 
shall not be equipped with any special appliance or apparatus 
not regularly supplied to the trade. * * * Applications for 
the test of a tractor shall be made to the testing board of 
engineers and shall be accompanied by specifications of the 
tractor required by the board of engineers, and by the fee 
specified in section 75-905. * * *” 


This section also contains authority for the issuance of temporary 
permits “for the sale of tractors of the model specified in the applica- 
tion for test” when application is made during times when tests are 
not being conducted. 


The nature of the tests to be performed are described in Section 
75-902: 
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“Such tests shall consist of endurance, official rating of 
horsepower for continuous load, and consumption of fuel per 
hour or per acre of farm operations. The results of such tests 
shall be open at all times to public inspection.” 


Section 75-903 contains requirements relating to representation of 
performance by the company: 


“The University of Nebraska, after having duly tested any 
model of liquid fuel traction engine, shall certify the results 
to the State Railway Commission. Prior to the issuing of a 
permit by the commission to any liquid fuel traction engine 
company to do business in the State of Nebraska, the official 
tests of the university shall be compared with the representa- 
tions of the tractor company as to horsepower rating for not 
less than ten consecutive hours of continuous load, fuel used 
for developing such horsepower, and any other representation 
such company shall make, and in case any such representa- 
tions shall be found false, the commission shall deny the com- 
pany manufacturing or assembling such tractor the right to do 
business in the State of Nebraska, except as provided in Sec- 
tion 75-906.” 


In this connection Section 75-906 further provides: 


“The failure of any model of tractor to come up to the 
representations of the company manufacturing or assembling 
it, shall not prevent the company from placing on the market 
other models of tractors that do comply with specifications and 
ratings. Any model of tractor that fails, in the official test, to 
come up to the company’s own specifications may be retested 
after alteration and remodeling. Each and every permit issued 
under sections 75-901 to 75-911 shall specify the model or 
models included in such permit to sell.” 


It would appear from an analysis of this act that the answers to 
your questions turn quite largely upon the meaning of the term 
“model” appearing therein. The essential requirement of the statutes, 
in the light of your inquiry, is that each “model” of tractor shall be 
separately tested. 


We have found no judicial decisions in any comparable setting that 
throw any light upon the interpretation of this term. There is a refer- 
ence in 58 C. J. S. 839, to model as being in a sense “a pattern.” Web- 
ster includes in defining the model: “Style of structure; design, * * * 
a pattern of something to be made”. The dictionary defines the word 
“type” which also appears in the above statutes as “A particular kind, 
class, or order. * * * A model; standard; exemplar.” Corpus Juris, 
volume 65 at page 1186, refers to Webster in defining type as, “An 
example, pattern or model”. 


In Savage v. Board of Comm.’s (Ohio), 163 N. E. 34, it is held that 
a change in a road from bituminous macadam surfacing to a tar treat- 
ment surface is not a change in type of road. 


The foregoing definitions indicate that a particular model of 
tractor may be one having a certain “pattern” of construction and 
operation. It would appear reasonable to suppose that the same model 
or pattern of construction and operation would continue notwithstand- 
ing changes in detail. At some stage, however, development and 
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changes would reach a point where it would no longer be reasonable 
to identify the machine as the same model. 


It is our opinion that your Commission, as the administrative 
agency, has authority to determine when changes are of such a sub- 
stantial character as to constitute a new or different model of tractor 
under the act. The limitations and matters appropriate for your 
consideration in this connection, are reviewed in the conclusion set 
forth above. Within the range indicated, it would appear that your 
determination of the practical problem presented would constitute a 
reasonable exercise of discretion vested in your body by the act. 42 
A. J. 348, 348, 361, 392. While the statutory delegation involved in 
Fuller v. Board of University and School Lands (N. D.) 129 N. W. 1029, 
is somewhat different than the tractor statutes, the following language 
in that opinion as to the function and powers of the Board, would seem 
to apply to your Commission: 


“* * *. Tt acts as a body for and on behalf of the state. 
With this grant of general power is expressly and impliedly 
conferred the duty of using judgment and discretion in such 
matters, commensurate with the importance of the trust re- 
posed in it. This is the plain intent of the Constitution and 
statute creating the board and defining its duties. It is then 
a board vested with discretion in the performance of its duties 


generally, except where it is by law specifically limited there- 
in. * . 


January 27, 1950 
PUBLIC BUILDINGS 
Use of the County Courthouse for Private Practice of Law and 
Other Private Business by County Officials 


SUBJECT: Public buildings—Use of county courthouse for 
private practice of law and other private business 
by county officials. 


REQUESTED BY: Charles A. Chappell, County Attorney, Kearney 
County, Minden, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 
QUESTIONS: 1) May a county attorney use such rooms as- 


signed to him for private practice of law? 


2) May a county attorney use such rooms for 
other private business? 


3) May a county judge in a county of less than 
16,000 people use the rooms assigned to him in 
ae county courthouse for the private practice of 
aw? 


4) May a county judge use such rooms for pri- 
vate business other than the practice of law? 


—632— 


5) May a county surveyor use the rooms in the 
county courthouse for the private practice of 
law and other private business? 


6) May the county surveyor bring stenographic 
employees and a law partner into the county 
courthouse for the practice of law and conduct 
of other private business? 


CONCLUSIONS: 1) The county attorney may engage in the prac- 
tice of law from his office in the courthouse. 


2) The county attorney may not conduct any 
other private business, including abstracting, 
from the public space made available to him in 
the courthouse. 


3) The county judge may engage in the practice 
of law in the space made available to him in the 
courthouse. 


4) The county judge may not engage in any 
other business in the public rooms made available 
to him by the county board. 


5) The county surveyor may not use the space 
made available for the county surveyor’s office 
to engage in the private practice of law or any 
other private business not related to drafting and 
surveying. 


6) The county surveyor’s law partner may not 
be given space in the courthouse to engage in the 
practice of law or in any other business. 


ANALYSIS 


Preliminary to the specific questions presented, some of the prin- 
ciples involved merit discussion. It may first be stated that in the 
county board of each county rests considerable discretion about the 
use of the courthouse and the assignment of space therein. Section 
23-120, R. S. 1943, requires the county board to provide suitable rooms 
for the county judge and county surveyor and for the county attorney 
if his office is at the county seat. It seems obvious that this implies 
that room for the efficient operation of such offices within the limits 
of available space should be set aside for each such officer. It is 
incumbent on such board to make such efficient and economical public 
use of the available space as it can. That the use of the courthouse 
shall be public seems to be without question. 14 Am. Jur., (Counties) 
Section 36, reads as follows: 


“The county buildings are public property held by the 
county, but in trust for the public use, and a board of com- 
missioners has no power, unless expressly delegated to it, to 
allow such property to be used for any but a public purpose.” 

20 C. J. S. (Counties) 1001, states: 

«“* * * Tn such capacity the board or court occupies a 
position of trust, and is bound by the same rules of fidelity 
as a trustee of an express trust; and it cannot authorize the 
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use of county property for purposes other than those pro- 


vided | by law, as declared by statutes in effect at the time. 


This general rule is in line with any intelligent contemplation of 
the place which government occupies as related to private business. 
Numerous cases have held that it is improper for county officers to 
engage the county in private business in the absence of specific au- 
thority to do so. See Grand Island v. Willis, 142 Neb. 686, 7 N. W. 2d 
457, in which the court said as follows: 


«“* * * The reason for section 26-104, supra, is obvious. 
Counties are not permitted to indulge in the real estate busi- 
ness on a competitive basis in sales or upkeep. 


“Equity and good conscience will intervene in a case 
presenting such a factual situation as in the instant case. 
The county, simply because it is a creature of statute and 
possessing only the powers and authority with which its 
creator endowed it, stands in no different relation to those to 

* whom it does an injustice than to individuals. It has a moral 
and equitable status to maintain.” 


That counties exist for purely public purposes is the holding of 
Speer v. Kratzenstein, 143 Neb. 310, 12 N. W. 2d 360. The authority 
of the county board to lease space in the county courthouse to any pri- 
vate business has been uniformly held to depend upon express statu- 
tory authorization. See Shelby County v. Memphis Abstracting Com- 
pany, 140 Tenn. 74, 203 S. W. 339; Hilger v. Woodbury County (Iowa), 
206 N. W. 660; State Board of Supervisors of Linn County (Iowa), 6 
N. W. 2d 877. The last cited case contains the following quotation: 


“The courthouse was built for a public purpose and the 
board of supervisors did not have the power to lease any part 
of it for private use in the absence of statutory authority.” 


and holds that a lease for space in the recorder’s office for the conduct 
of an abstract business was void. 54 A. L. R. 777 contains a note upon 
the proposition that counties exist for public purposes only and must 
not encroach upon private enterprise except where specifically author- 
ized by proper legislative act. 


Roberts v. Thompson, 82 Neb. 458, 118 N. W. 106, holds that it is 
left to the county board to determine what are suitable rooms in the 
courthouse. It follows that a county board may not, either by direct 
action or by the indirect aiding of a private business, enter into com- 
petition with other private businesses, and any acts which indirectly 
seek to afford public officers an advantage in competitive private 
business should be avoided with scrupulous care by the county boards 
who are trustees of the public property for the public use. 


The practice of law is a business that is greatly affected with the 
public interest and, although entered into by professional men for pri- 
vate gain, is yet in an important content public business. It is re- 
stricted to licensed and qualified individuals (see section 7-101 to 
7-114, R. S. 1943) and an oath is administered to those entering upon 
its duties. Attorneys are normally considered officers of the courts 
and are subject to loss of license for contempt of such courts. It is 
private in some of its aspects, however. See In re Integration of 
Nebraska Bar Association, 133 Neb. 283, 275 N. W. 265, and cases cited 
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therein. Certain public officers are forbidden to practice law or to 
act as counselors by the constitution (See Article V, section 14) and 
by statute. Section 7-111, R. S. 1943 reads as follows: 


“No petson shall be permitted to practice as an attorney 
in any of the courts of this state while holding the office of 
judge or clerk of the Supreme Court, or judge of the district 
court, or county judge in any county having a population of 
more than sixteen thousand, or judge of a municipal court of 
this state, or sheriff, constable, county clerk, clerk of the dis- 
trict court, or jailer, in the county where they hold their re- 
spective offices; Provided, where an attorney at law holds the 
office of county judge or justice of the peace, he shall not be 
permitted to practice as an attorney in any action, matter, or 
proceeding brought before himself, or appealed from his de- 
cision to a higher court, nor shall any county judge draw any 
paper or written instrument to be filed in his own court, ex- 
cept such as he is required by law to draw. Any person who 
shall violate any of the provisions of this section shall be 
deemed guilty of a misdemeanor and upon conviction shall be 
fined not less than five, nor more than twenty-five dollars.” 


The preparation of abstracts of title is, generally speaking, a pri- 
vate business, while it is subject to some control under sections of our 
statutes and a bond is required. See sections 76-501 to 76-508, R. S. 
1943. An abstracter or his employees must put in much of their time 
in the courthouse‘ examining records, either for the preparation of in- 
dividual abstracts or for the preparation of the abstracter’s own set of 
records. It has been held that an abstracter is entitled, without charge, 
to make reasonable use of the office of the registrar which will not 
interfere with the business of that office. (See note 74 L. R. A. 939). 
This is a privilege available to any individual, and in matters pertain- 
ing to real estate it is a necessary privilege if our recording statutes 
are to have effective meaning. However, aside from this frequent use 
of public records in the various clerks’ and recorders’ offices, the 
business of abstracting is not a public business. It is for the prepara- 
tion of private documents which are subject to private ownership and 
not made any part of public records. It is as private as the writing of 
insurance, selling or brokering real estate (both of which require state 
licenses), selling groceries or any other merchandising business. Ab- 
stracting is a sideline which has an easy association with the practice 
of law. A lawyer may engage in it without much additional expense. 
His education and qualifications for the practice of law make him 
rather immediately capable of conducting an abstract business if he 
so desires. So, for that matter, it is easy for an attorney to take orders 
for insurance, and his experience with estates, probate matters and 
accident claims may be said to make him a person well qualified to 
advise persons with respect to their need for insurance—life, accident 
or liability. But that does not make his insurance business a part of 
the practice of law, and in the same fashion abstracting business does 
not become a part of the practice of law merely because it is engaged 
in by a lawyer. Non-lawyers can engage in all such businesses and 
such businesses exist and may be practiced independent of a license 
to practice law, and even after revocation of such license. The busi- 
ness of real estate broker or salesman is one frequently engaged in by 
lawyers. It is a natural companion for the augmentation of a law 
practice. It is nevertheless, a private business in which non-lawyers 
can engage and does not, simply because it is entered into by a lawyer, 
become a part of the practice of law. The foregoing discussion sets 
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forth the principles to which we attempt to adhere in reaching the 
conclusions hereinabove set forth and hereinafter analyzed. 


Your specific questions are with reference to the rights of certain 
county officers to engage in the public space of the courthouse in such 
business or professions. You first inquire whether the county attorney 
may in his office at the courthouse practice law—that is, engage in 
the handling of non-county legal matters for his own profit. We feel 
that he may. There is specific legislative authority which permits him 
to practice law. Section 23-1206, R. S. 1943, provides as follows: 


“No prosecuting attorney shall receive any fee or reward 
from or on behalf of any prosecutor or other individual for 
services in any prosecution or business which it shall be his 
official duty to attend; nor shall he act or be concerned, as an 
attorney or counsel for either party, other than for the state 
or county, in any civil action depending upon the same state 
of facts upon which any criminal prosecution, commenced or 
prosecuted, shall depend, or depending upon the same state of 
facts, investigated by him, while acting as county coroner.” 


That section, together with the Supreme Court cases which have con- 
sidered it, contemplate and approve the engagement by a county attor- 
ney in the private practice of law when it is not in a matter which 
conflicts with his official position. See Thompson v. Thompson, 151 
Neb. 110, 36 N. W. 2d 648. This section does not provide that he may 
do so in the courthouse, and ordinarily we would feel that he would 
be precluded from doing so. But in Nebraska the legislative history, in 
committees and on the floor of the legislature, which surrounds the 
fixing of salaries of county attorneys during years past, arguments 
advanced indicate a definite intention by the legislative body that 
county attorneys be permitted to use the county offices for the prac- 
tice of law, Section 23-120, R. S. 1943, supra, provides for the furnish- 
ing of an office if the county attorney will locate at the county seat. 
The desirability of having the county attorney available for the per- 
formance of his public duties is great. His duties do not normally 
occupy all of his time, but they are such that immediate attention to 
them is often absolutely necessary. His duties are set forth in section 
23-1201, R. S. 1943. 


It must be conceded that the salaries for the several counties, in 
view of the fact that a professional license with the attendant educa- 
tional and professional background qualifications is required for hold- 
ing the position, are in no way adequate of themselves to contemplate 
employing a man as a full-time man. So, also, depending upon their 
size, the counties do not usually require full-time services. This de- 
ficiency in salary, as compared to the salaries of other nonprofessional 
county officers, (See sections 23-1101 to 23-1112, R. S. 1949 Supp.) has 
often been discussed in legislative committees and upon the floor of 
the legislature at times when salary increases were proposed. The 
most common reason for retaining the low salary basis for county 
attorneys is that that officer is furnished an office with some secre- 
tarial help by most county boards, so that his overhead for engaging 
in the practice of law costs him nothing. It is our opinion that this 
long course of recognition by the legislature amounts to approval of 
what has admittedly been a state-wide custom regarding county attor- 
neys, and that if it were brought into issue in a proper case it would be 
held in this state that a county attorney may engage in the private 
practice of law in the offices maintained for him in the county court- 
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house. This is not free from doubt, and the failure of the Legislature 
ever specifically to provide for such privilege is some indication that 
it is not to be assumed. However, the nearly-public nature of the 
lawyer’s work together with the fact that the county must have an 
attorney available for its proper function leads to the conclusion that 
the court would allow the state-wide custom considerable weight in 
determining the matter. See Flint v. Mitchell, 148 Neb. 244, 26 N. W. 
2d 816. 


We feel that the privilege would not extend to any other type of 
business venture which he might elect to operate from that space. He 
is a lawyer and he is retained as a lawyer, and upon this connection 
seems to have been built the custom of practicing law both for the 
county and for private clients from his courthouse office. It would, of 
course, be highly improper for him to put a stock of groceries in the 
office and use the county employees to sell this merchandise. We feel 
that it is equally improper for him to extend the privilege that seems 
to be conceded him to practice law to include the right to engage in 
real estate brokerage, insurance selling, and abstract preparation in 
competition to those persons who must pay the normal overhead costs 
of doing business. A county attorney and the county board should be 
scrupulously careful that there is not such advertising upon billboards 
or display places in the courthouse which operates to place the county 
attorney in a position of unfair advantage over private practitioners. 


Your next inquiries are with reference to the county judge. In 
counties of less than 16,000 there is specific indication by the legisla- 
ture that the county judge may practice law in courts other than his 
own. See section 7-111, R. S. 1943. Section 24-501, R. S. 1948, states 
that his court shall always be deemed open. A reading of such sec- 
tions together indicates the same intention respecting county judges in 
the legislative enactments as we have found in that respecting county 
attorneys. It is desirable that county judges be attorneys versed in the 
law. There is reason to feel that the judge must be present in the 
courthouse during so much of his time as can be made available, and 
yet he is authorized to practice law with certain exceptions. We, there- 
fore, feel that this authority is for the practice of law for private clients 
in the courthouse office so long as it does not interfere with the admin- 
istration of his court. We do not feel that this privilege should be 
extended to one of carrying on any other private business. If the 
county judge should have been a veterinarian at the time he was 
elected, we feel that it would be highly improper for him to place his 
laboratory in the public space assigned to him, and to use the clerk 
assigned to him for animal care about the shop. There is no honest 
distinction between that absurd example and the conducting of any 
other private business such as insurance, real estate or abstracting. 
We are not unmindful of section 76-503, R. S. 1943, which contem- 
plates that a county judge might be engaged in abstracting or con- 
nected with an abstracting business, but we do not feel that that con- 
templation necessarily or probably includes permission to conduct a 
private business in the county office building. Of course the county 
judge may depart from his office to examine records in the office of 
the Clerk of the District Court or of the Register of Deeds, and he 
may examine his own files, but his stenographic help and the desks, 
equipment, stationery and space of the county should not be used 
for the private activity of preparing these abstracts for sale to private 
persons for it violates the spirit of the rule pervasive in this state 
which forbids county competition with private business. We feel that 
the county judge and the county board should also be most discreet 
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about permitting any advertising upon billboards or county courthouse 
walls about the availability of the county judge to practice law for 
private clients, for it is well known that persons who may possibly 
need advice and counsel of attorneys may first learn of such need at 
the courthouse, and any large or improper advertising signs directing 
these people to officials in the courthouse approaches an unethical 
advertising practice in our opinion. 


Your third questions relate to the county surveyor who happens 
to be in your case a practicing attorney. We feel there that a totally 
different picture is presented. Without further comment we advise 
that we see utterly no possibility of justification for your county board 
to allow a law partner of a person who is acting as county surveyor 
to make use of county office rooms for the private practice of law. To 
practice law he must of necessity have private conferences and must 
exclude the public from space which is dedicated and owned by the 
public. The county derives no benefits from such use and the county 
has no interest in the results of his practice. We feel that such use of 
public space is a violation of the duty of the county board to use the 
courthouse for public purposes, and that it should be stopped. 


The county surveyor is chosen because of his ability as a surveyor. 
He may have as a principal business any private business such as retail 
merchandising, architectural engineering, or practice of law. His selec- 
tion as county surveyor is because of his ability to perform the services 
required by persons in the county, and the legislature has, in most 
counties, set up a per diem basis which it feels will permit boards to 
obtain the services of qualified persons for the time required. The 
county board is to determine what are suitable rooms for the county 
surveyor, and should do so with an intelligent administrative eye to- 
ward providing him the minimum space which will allow his work 
as county surveyor to be performed efficiently. We do not see that 
the practice of law has any more connection with surveying than 
would the practice of medicine or the engaging in any other private 
business. We feel that the maintenance of a law practice with a pri- 
vate stenographic force in the courthouse simply because an office 
must be maintained where survey records are kept, seems too remote 
a connection to justify such use being made of such rooms by a sur- 
veyor. We would as well hold that a drug store operator could move 
his stock and employees, as to hold that a lawyer may move in his 
business. Such businesses are equally remote from the qualifications 
which the county was seeking when it employed the surveyor, and for 
that reason we do not feel that the use for such purposes would be a 
public or justified use. We feel your county board should take proper 
action to restore the county courthouse of your county to the public 
purposes for which it was constructed with public money, or that they 
may be compelled to do so by proper legal action. 


January 30, 1950 
SCHOOLS 


Payment of School Tuition by Resident District: Payment of 
Transportation Expenses 


SUBJECT: School; tuition and transportation. 
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REQUESTED BY: 
OPINION BY: 


QUESTION: 


CONCLUSIONS: 


Mr. Elven A. Butterfield, County Attorney, Ne- 
ligh, Nebraska. 


James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 


Where a school board does not maintain a school 
in the district, requiring parents to send their 
children to schools maintained by other districts, 
and certain parents send their children to the 
school of a district lying beyond a district immed- 
iately neighboring to the district of the children’s 
residence, the following questions arise: 


1. Is the tuition to be paid by the resident dis- 
trict? 


2. Is the resident district obliged to pay the 
whole amount of the tuition so charged where 
that amount is in excess of the amount 
charged by an immediately neighboring dis- 
trict? 


3. Is the transportation allowance to be com- 
puted by measuring the distance from the 
resident district to such immediately neighbor- 
ing district or from the resident district to the 
cite where the pupil actually attends 
school? 


4. May the resident district pay more than the 
statutory rate of 10c per one-half mile or 
fraction thereof? 


5. Is the allowance to be paid on “per child” or 
“per family” basis? 


1. Yes, unless the board has expressly contracted 
with a specific neighboring district or districts. 


2. Yes, subject to the qualification in conclusion 
a: 


3. Transportation allowance is to be computed 
by measuring distance from residence of pupil 
to the schoolhouse where pupil actually at- 
tends school. 


4. No. 


5. Transportation allowance is paid on a “per 
family” basis. 


ANALYSIS 


Section 79-486, Supp. 1949, provides in part as follows: 


“The governing board of any public school district in this 
state, when authorized by a majority of the votes cast at any 
annual or special meeting, is empowered to (1) contract with 
the district board of any neighboring public school district or 
districts for the instruction of pupils residing in the first- 
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named district in the school or schools maintained by the 
neighboring district or districts for a period of time not to 
exceed three years, and (2) make provision for the transpor- 
tation of such pupils to the school or schools of the neighbor- 
ing district or districts. The board of any public school dis- 
trict may also, in its discretion, contract with another public 
school district or districts for the instruction and transporta- 
tion of the pupils residing therein for a period of not more 
than one school year when petitioned to do so by at least two- 
thirds of the parents residing in said district having children 
of school age who will attend school. * * *” 


Prior to the 1949 revision of the school laws a board, in certain 
circumstances, could close the school and require attendance of pupils 
elsewhere, paying for board, transportation and tuition. Section 79- 
221, R. S. 1948. This section has been repealed. 


The right to free education is given by the Constitution, Section 
6 of Article VII, and where the board, by action of the voters of the 
district or upon its own decision in response to petition, closes down 
its school, the resident district must pay tuition to the district or dis- 
tricts where the children of the resident district are authorized or per- 
mitted to attend school. Where a board refuses or fails to contact and 
allots the children of the district to attend schools selected by the par- 
ents, then the resident district will be liable for tuition. The obliga- 
tion to pay tuition is absolute and cannot be cut down or qualified. 


It is settled by School District v. Wilson, 101 Neb. 683, 164 N. W. 
709, that a parent who, in reliance upon the constitutional right to free 
education and in conformance with statutory provisions relating to 
such matters, places his children in a school maintained by a district 
other than the one in which he resides, cannot be held to have im- 
pliedly contracted to pay tuition. It is the duty of the schoolboard in 
the district where the children actually attend to claim tuition in ad- 
vance, the board being charged with knowledge that if the district of 
the residence of such children is not maintaining the school, then the 
resident district is bound to pay tuition for such children in a district 
with which the board of the resident district has contracted. 


If the resident district has so contracted, then a parent who sends 
his children elsewhere than to the contracting school does so at his 
own expense, since the board of the resident district has made proper 
provision for the free education of his children. No one but the duly 
elected officers of a district has power to bind that district to pay 
tuition. Therefore, no parent can do so. However, a district, having 
lawfully closed its school and having by its officers acquiesced in or 
approved the action of a parent who places his children in a school 
of another district, will be bound to pay the tuition charged by such 
other district. The resident district will be held liable upon well- 
settled principles of contract law, applicable to governmental subdivi- 
sions which have not repudiated, but which have accepted and re- 
ceived, services and benefits which it was within the power of the 
governing board to have obtained by an express contract. Warren v. 
Stanton County, 147 Neb. 22, — N. W. 2d 287. That a school district 
is a governmental subdivision is settled by Madison County v. School 
District, 148 Neb. 218, 27 N. W. 2d 172. 


Where the records of a board do not reflect the facts as to which 
course of action brought about the closing of a school, then the rule 
laid down in respect of legislatures and boards of governmental sub- 
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division applies. The silence of a record is not conclusive evidence of 
the nonexistence of a fact, which ought to be recorded therein, regard- 
ing the doing of an act which the law required to be done. Shaw v. 
Alexander, 94 Neb. 774, 144 N. W. 907. Thus, if there is other evidence, 
apart from the records of the board, that the board is acting within 
the terms of the statute, then its exercise of the power to contract will 
be sustained. We do not find that the phrase “petitioned to do so” ex- 
cludes the possibility that the necessary number of parents may have 
orally presented their request to the board so to contract. 


Where the records disclose that, by vote of the electors, school is 
not to be taught, then the board is bound to contract with a neighbor- 
ing district or districts. State v. Stoddart, 108 Neb. 712, 189 N. W. 299. 
A school district, being a governmental subdivision created by statute, 
has no powers other than those granted to it by the Legislature, Ameri- 
ean Surety Co. v. School District, 117 Neb. 6, 219 N. W. 583, and while 
it is established in respect of class I districts that “their government 
and control is almost a pure democracy”, Gaddis v. School District, 92 
Neb. 701, 139 N. W. 280, still the language of Section 79-486 grants to 
the board itself the power to contract, and leaves to the electors the 
right to determine whether the board shall exercise that power. Hence, 
there is left to the board not the discretion to contract or not as it sees 
fit, but rather the discretion to contract, as it sees fit, with any neigh- 
boring district or districts, meaning one or more, as the necessities of 
the situation, the number of children and the distances to be traveled 
by them, appear to require. 


The phrase “any neighboring district or districts” is to be inter- 
preted in the light of the obvious meaning which word “neighboring” 
connotes where it appears in the body of a law that is intended to deal 
with the problem of distances in this state and with what otherwise 
would be an impracticable rule if each district were obligated to main- 
tain school in fact. Thus “neighboring” does not necessarily and solely 
mean the adjoining or the immediately adjacent district, but may 
mean any district the schoolhouse of which is nearby, judged by the 
facility of travel thereto. With the improvement of means of travel, 
districts which heretofore were considered to be beyond an adjoining 
district may, in a fair sense, now be considered to be “neighboring” 
districts. The meaning of the word “neighboring” is indefinite and 
may be given a broad construction where it is plain that the meaning 
depends upon the circumstances and the subject matter dealt with in 
the statute where the word occurs. Cf. Millville Imp. Co. v. Pitman, 
Glassboro and Clayton Gas Co., 75 N. J. L. 410, 67 A. 1005. 


We think, therefore, that the board of a resident district, in the 
exercise of a sound discretion, may contract with a district other than 
an immediately adjacent district. Where it does so it is bound to pay 
the tuition which that district charges. Where the board grants a 
petition of parents, it may do precisely that which the statute permits, 
contract with another school district and, therefore, it may take into 
consideration not only the distances to be traveled but also the char- 
acter and quality of the instruction and the nature of the accommoda- 
tions offered by the other district or districts. Where it does so con- 
tract, it is bound to pay the tuition charged. 


We do not find any authority for the proposition that a school 
board, as a condition of entering into a contract with another district, 
may require of any parents that they shall pay the difference between 
the tuition fixed by the district which the board will authorize the 
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children to attend and a lower tuition fixed by another district with 
which the resident district might contract but does not. The statute 
does not contemplate a coercive use of the board’s power. If the board 
of the resident district does contract, then it is liable for the whole 
tuition and cannot shift a portion thereof to the parents. 


In respect to transportation allowances, Section 79-490, R. S. Supp. 
1949, provides: 


“When no other means of free transportation is provided 
to a child attending an elementary school, there shall be made 
an allowance for transportation to the family of said child by 
the district in which such family resides on the basis of the 
record of attendance of such child and the trips actually made 
to and from such school as follows: (1) Where a child attends 
school in his own district and lives more than three miles 
from the public schoolhouse therein, there shall be paid ten 
cents per half mile for each one half of a mile or fraction 
thereof by which the distance of the residence of such child 
from the schoolhouse exceeds three miles; and (2) where the 
child is required to attend an elementary school outside of his 
own district there shall be paid ten cents per half mile for 
each one half mile or fraction thereof for the distance that 
the school in the other district is in excess of the distance 
from the school of his residence. The trips actually made to 
and from such school by means of the nearest practicable 
traveled road actually traveled shall be reported monthly by 
the teacher to the school board of such public school district. 
No pupil shall be exempt from school attendance on account 
of distance from the public schoolhouse.” 


The statutory language is cast in the imperative mode, is addressed 
to public officers, vests in persons a right to claim mileage, and must 
be construed as mandatory. State v. Stoddart, 108 Neb. 712, 189 N. W. 
299. Therefore, the board cannot contract to pay a rate greater than 
that fixed by the statute. The board is not at liberty, even for good 
motives, to bargain for a lesser rate. The mileage rate fixed by the 
Legislature determines the liability not of a private person but of a 
governmental subdivision and the board has no right, by agreement or 
otherwise, to fix a mileage allowance at a rate other than a rate pre- 
scribed by the statute. It is to be noted that Batterman v. Bronder- 
slev, 150 Neb. 875, 36 N. W. 2d 284, which held that the statutory rate 
was not binding upon the board, was decided in the light of, and at a 
time when Section 79-221, R. S. 1943, was law. Neither that section 
nor that decision has any force or effect, now. 


The transportation allowance is to be computed under subdivision 
(1) by measuring the distance from the residence of the pupil to the 
schoolhouse in his own district, and under subdivision (2) by measur- 
ing the same distance and then measuring the distance from the resi- 
dence of the pupil to the schoolhouse in the district where the pupil 
actually attends school. The base point from which measurement com- 
mences is the place where the pupil lives, the point from which he 
leaves and to which he returns. Under subdivision (1) the excess is 
the difference resulting after subtracting three from the figures repre- 
senting the number of miles or fraction thereof the pupil resides from 
his own schoolhouse. Under subdivision (2) the excess is the differ- 
ence resulting after subtracting the whole distance measured from 
the pupil’s residence to his own district schoolhouse from the whole 
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distance measured from his residence to the district schoolhouse where 
he actually attends school. What the statute purports to say is that 
the excess shall be paid for, in either case. 


However, we think it plain from the fact that the elliptic language 
of subdivision (2) is logically dependent for completeness of thought 
upon the language of subdivision (1) that the Legislature intended that 
the transportation allowance under subdivision (2) should not in any 
event be determined to the disadvantage of the family of a child re- 
quired to attend a school outside the resident district. Therefore, if 
a child lives more than three miles from the resident schoolhouse, thus 
being entitled to mileage, and more than three miles from the school- 
house where he actually attends, then the allowance is to be computed. 
in such instances, on the excess of three miles. To construe the statute 
otherwise would be to grant the allowance to a pupil in a case where 
the child lives only one mile from the resident schoolhouse but three 
miles from the schoolhouse where he actually attends, while denying 
it in a case where a child, for example, lives four miles from the resi- 
dent schoolhouse and four miles from the schoolhouse where he ac- 
tually attends. The intention of the Legislature is that education 
should be free and that the community, within reasonable limits, 
should bear the cost of getting the child to the place where the edu- 
cation is furnished, “when no other means of free transportation is 
provided”. When that place, the schoolhouse, is outside the district 
in which the child resides, then the family is to be paid an allowance 
which shall be for the excess distance the child actually travels be- 
cause school is not taught in its own district, and, in any event, for 
that distance the child actually travels in excess of three miles. 


Thus, where a child is attending a school in a district other than 
its own and its tuition is being paid by the resident district, then the 
child’s family will be entitled to mileage, so calculated, notwithstand- 
ing that the board of the resident district might have required the 
child to attend a school in a district which is immediately adjacent to 
the resident district. 


Section 79-490 expressly declares that the resident district shall 
pay for “the trips actually made to and from such school” where the 
pupil attends. (Emphasis supplied). It is not the number of trips 
that may be required to accomplish the transportation to and from 
school which governs but rather the trips actually made by the pupil. 
Thus it is beside the point that it may be necessary for someone, a 
parent or another person, to make two round trips a day in order to 
transport the pupil since the pupil, himself, actually makes only one 
round trip. The statute contemplates payment only on the basis of 
the trips of the pupil, as evidenced by the record of the attendance of 
that pupil at school. Once the excess distance has been calculated and 
is multiplied by the statutory rate, then there remains to be deter- 
mined only the number of trips actually made to and from school each 
month. It is plain that if a child proceeds from its home to the school 
and returns the same day, then it has made two trips for which the 
family is to be paid. Opinion of the Attorney General, August 22, 
1949, to the Custer County Attorney. 


A trip to and a trip from the schoolhouse is what the district pays 
for; excess distance at the statutory rate determines how much is to 
be paid for each trip. 

That a number of families may agree among themselves for the 
joint transportation of their children does not effect the right of each 
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family to recover transportation. But the allowance is to be paid to 
the family, and while the computation is based upon a statutory form- 
ula which refers to a single child, still the allowance is paid to a 
family for whatever transportation may be necessary for all the chil- 
dren in that family. The slight change in the language of the statute 
in this respect is not enough to support any different construction than 
was given to the old statute, Sec. 79-1907, R. S. 1943, which likewise 
referred to a single child. In Peterson v. School District, 124 Neb. 352, 
246 N. W. 723, it went without question that a family collected mileage 
for all children under the allowance for a single child. This has been 
the administrative construction of the present statute and the old one 
by the Superintendent of Public Instruction. The rule is well settled 
that the construction of an ambiguous statute by the administrative 
official charged with the duty to enforce it will be sustained where the 
Legislature by non-interference has acquiesced, unless such construc- 
tion contravenes the Constitution or is clearly wrong. State v. Bryan, 
112 Neb. 692, 200 N. W. 870; McQuiston v. Griffith, 128 Neb. 260, 258 
N. W. 553. Further, Section 79-306, R. S. Supp. 1949, provides that the 
Superintendent of Public Instruction shall decide disputed points in 
school law and that all such decisions shall be held to have the force 
of law until reversed by the courts. We cannot say that the construction 
adopted by the Superintendent of Public Instruction is either uncon- 
stitutional or clearly wrong. It is our opinion that his construction 
is reasonable and that he may properly rely upon the case of Peterson 
v. School District for authority for his ruling. 


February 1, 1950 
TAX EXEMPTION 


Exemption of Property Except Real Property of the Commodity 
Credit Association from Taxation 


SUBJECT: Taxation; improvements on real estate. 


REQUESTED BY: Philip K. Johnson, State Tax Commissioner, State 
House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 

QUESTION: Whether the property of the Commodity Credit 
Corporation is exempt from taxation? 

CONCLUSION: All property of the Commodity Credit Corpora- 


tion, except real property which it owns, is 
exempt from taxation. 


ANALYSIS 


Section 713a-5, Title 15 USCA provides, so much of it as is 
pertinent, as follows: 


“x = * The Commodity Credit Corporation, including 
its franchise, its capital, reserves, and surplus, and its in- 
come shall be exempt from all taxation imposed by the Uni- 
ted States, by any Territory, dependency or possession there- 
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of, or by any State, county, municipality, or local taxing 
anuthority; except that any real property of the Commodity 
Credit Corporation shall be subject to State, Territorial, 
county, municipal or local taxation to the same extent ac- 
cording to its value as other real property is taxed.” 


The foregoing language appears as well in Section 607, Title 
15 USCA, relating to exemption from taxation of the property of the 
Reconstruction Finance Corporation. It is settled by Reconstruc- 
tion Finance Corp. v. Beaver Co., Pa., 328 U. S. 204, 90 L. Ed. 1172, 
66 S. Ct. 992, that so much of that corporation’s property which is 
ordinarily regarded as personalty is exempt from taxation by states 
and lesser governmental subdivisions, save where by state law the 
definition of “real property” embraces certain kinds of personality 
such as machinery, fixtures and buildings. 


The United States Supreme Court in interpreting the meaning 
of the federal statutes said: 


“* * * We think the Congressional purpose can best 
be accomplished by application of settled state rules as to 
what constitutes “real property” so long as it is plain, as 
it is here, that the state rules do not effect a discrimination 
against the government, or patently run counter to the terms 
of the Act. Concepts of real property are deeply rooted in 
state traditions, customs, habits and laws. Local tax ad- 
ministration is geared to those concepts. To permit the 
states to tax, and yet to require them to alter their long- 
staning practice of assessments and collections, would create 
the kind of confusion and resultant hampering of local tax 


machinery which we are certain Congress did not intend. 
soe 88 


We think, it follows, reasonably, that a similar construction of 
the similar language in Section 713a-5, relating to the Commodity 
Credit Corporation, is permissible. There can be no doubt, there- 
fore, that all the property of the Commodity Credit Corporation in 
Nebraska is exempt from taxation, save real property owned by 
the Corporation. The question is narrowed to a determination of 
what, by tradition, custom, habit and law, is real property in Ne- 
braska for purposes of taxation. 


Section 77-103, R. S. 1943, provides: 


“The terms ‘real property,’ ‘real estate’ and ‘lands’ shall 
include city and village lots and all other lands, and all 
buildings, fixtures, improvements, mines, minerals, quarries, 
mineral springs and wells, oil and gas rights, and privileges 
pertaining thereto”. 


Section 77-104, R. S. 1943, provides: 


“The term ‘personal property’ includes all property other 
than real property and franchises.” 


Section 77-1209, R. S. 1943, provides: 


“All improvements put on leased public lands shall be 
assessed to the owner of such improvements as personal 
property, together with the value of the lease, and listed 
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and assessed as such in the place where the land is situated. 
The taxes imposed on such improvements shall be collected 
by levy and sale of the interest of such owner, the same 
as in all other casees of collection of taxes on personal prop- 
erty, or by suit in the name of the county against such 
owner.” 


We think it is clearly settled by the foregoing statutory pro- 
visions that improvements put upon leased premises, by the lessee, 
are to be treated as personal property for taxation purposes only 
when they are erected by the lessee, and are to remain its property, 
upon “leased public lands”, ie., lands owned by the State, lesser 
governmental subdivisions, and railroad corporations and leased by 
such public and private corporations to private persons and cor- 
porations for private use. 


Thus in Nebraska it has been the custom in accordance with 
statute, for all grain elevators and granaries erected upon railroad 
rights of way to be assessed not to the railroad but, as personal 
property, to the owner of the improvements. A railroad right of 
way is a public highway. Section 4, Article X, Constitution of Ne- 
braska; Edholm vy. Mo. P. R. Corp., 114 Neb. 845, 211 N. W. 206. Grain 
elevators and granaries, so erected upon public lands and highways, 
are improvements which are so considered to be real property saved 
for purposes of taxation. Calnon v. Fidelity-Phenix Fire Insurance 
Company, 114 Neb. 194, 206 N. W. 765. Such improvements when 
erected by the Commodity Credit Corporation on railroad rights of 
way or public highways are personal property and, therefore, in ac- 
cordance with Section 713a-5, Title 15, USCA, are exempt from 
taxation. 


Where the Commodity Credit Corporation contracts with a pri- 
vate person or corporation for the use of lease of land which is 
not public land and upon which it erects granaries and elevators, 
it has placed improvements thereon. Cf. Watson Bros. Realty Co. 
v. County of Douglas, 149 Neb. 1799, 32 N. W. 2d 763. It may very 
well be the case, as it was in Reconstruction Finance Corp. v. Beaver 
County, that the contract or lease between the owner of the real 
estate and the Commodity Credit Corporation provides that such 
improvements “will remain personalty notwithstanding the fact it 
may be affixed or attached to realty”, but as between the owner 
of the real estate and the sovereign, the state, such improvements 
constitute real property and are to be considered in determining the 
value of that real property for purposes of taxation. 


Section 77-1306, R. S. Supp. 1949, provides: 


“Each county assessor or county clerk where he is ex 
officio county assessor shall annually, at the time of taking 
the list and valuation of personal property, also take a list 
of all real property that shall have become subject to taxa- 
tion since the last previous listing of the property in the 
county, with the value thereof, and of all buildings and al! 
other improvements of any kind, if over one hunderd dollars 
in value, which shall not have been previously included 
in the value of the land and lots on which such improve- 
ments have been made. In the return he shall give a des- 
cription of the tract of land or lot upon which the improve- 
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ments have been made, the kind of improvements so made, 
and the true value added to such parcel of lands or lots 
by such improvements. The additional sum it is believed 
the land or lot upon which such improvements have been 
made would sell for at private sale reason of such improve- 
ments shall be considered the value of such improvements 
and taxed thereafter at such value until the next assessment.” 


There is plainly stated in the last sentence of the statute a 
mandatory guide for measuring the increase in valuation of land 
upon which improvements are placed. Where the improvements 
consist of grain elevators or granaries which are owned by the Com- 
modity Credit Corporation, and an examination of the contract or 
lease will disclose this latter fact, then the increase in value of 
the real estate for purposes of taxation is the difference between 
the amount for which the land would have sold without such im- 
provements and the amount which it would bring with such improve- 
ments. The increase, if any, is an increase in the value of the real 
property, and the taxes are laid not upon the property of the lessee 
but upon the property of the lessor, the owner of the real property. 


There is not involved thereby any construction of the law in 
such a way as to discriminate against the federal government, directly 
or indirectly, since it is patent that the increase in value of privately 
owned land upon which any improvements are placed by any lessee 
may be measured by so much of the value of the real estate as may 
fairly, by the capitalization of earnings method, be attributed to the 
increase in income, derived from such inmproved real estate, over 
and above what the same land would have produced or earned with- 
out such improvements, in the judgment of a willing buyer who is 
dealing with a willing seller for a sale of the premises. 


February 6, 1950 
GAME, FORESTATION AND PARKS COMMISSION 
Carrying Seining Vendor Permit; Assisting in Seining Operations 
Without a Permit. Sale of Fish Taken by One Without 
a Seining Vendor Permit 
SUBJECT: Game and fish - Seining - Vendor permits. 


REQUESTED BY: Paul T. Gilbert, Executive Secretary, Game, For- 
estation and Parks Commission, State House, 
Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 
QUESTIONS: 1. Must the holder of a_seining-vendor permit 


have the permit on his person at all times 
while operating under such permit? 


2. Is it lawful for a person to help another 
person fish who has a seining-vendor permit 
without having a permit himself? 
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3. Does a holder of a seining-vendor permit also 
have to purchase a regular fishing permit? 


4. Is is unlawful for any person who does not 
have a seining-vendor permit to sell fish 
taken by another person who has a seining- 
vendor permit, at the permit holder’s place 
of business? 


CONCLUSIONS: 


ANALYSIS 


The answers to the questions which you have presented depend 
upon a determination of the legislative intent in regard to certain 
sections found in Chapter 37 of the Nebraska Statutes. The ques- 
tions will be considered in the order in which they were set out in 
your request. 


1. It states under Section 37-202 that a holder of a hunting, 
trapping or fishing permit must have the permit on his person at 
all times while he is hunting, fishing or trapping. Does this apply 
to a holder of a seining-vendor permit who takes fish from the 
Missouri River? 


The requirement in Section 37-202 that permits shall be on 
the person of the holder at all times while he is hunting, trapping 
or fishing refers only to the permits mentioned in Section 37-201, 
which deals with angling for fish. Section 37-202 requires that such 
permits for angling contain a detailed description of the holder 
for purposes of identification, and they must be produced immediately 
upon demand by any enforcement officer. The seining-vendor per- 
mit as provided for in Section 37-502 does not contain a description 
of the holder, and there is no requirement in that section that the 
holder have it available for inspection while engaged in using his 
nets and seines. Furthermore, the nets and seines are sufficiently 
identified by the metal tags called for in Section 37-502, and a re- 
quirement that the holder of the seining-vendor permit have it on 
his person at the time he is using his nets would serve no useful 
purpose since enforcement officers presumably have a record of 
the identifying metal tags attached to the nets. 


An additional indication that the Legislature did not have the 
seining-vendor permit in mind when they adopted the requirement 
that permits should be on the person of the holder, is the fact that 
Section 37-202 which contains the provisions that they shall be 
on the person of the holder also states that “said permits shall ex- 
pire midnight of December 31”, whereas Section 37-502 which deals 
with licenses for the use of seines and nets in the Missouri River 
contains a separate provision for expiration of such permits. 


2. Is it lawful for a person to help another person fish who 
has a seining-vendor’s permit without having a permit himself? 
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Section 37-502, which deals with seining-vendor permits, is es- 
sentially a statute regulating the manner in which fish may be taken; 
that is, by angling with hook and line. It then contains this proviso: 


“* * © and provided further, seines, hoop nets or tram- 
mel nets * * * may be used in the Missouri River * * * if the 
person who proposes to use any such nets applies to and se- 
cures from the * * * Commission an annual permit for the 
use of such nets and seines. * * * The Commission shall 
furnish to any permittee, * * *, a metal tag, numbered and 
stamped so as to show the year of issuance and for what 
issued, for each net and each five hundred feet of seine; 
and it shall be unlawful to use any seines or net without 
first having procured such tag and fastened the same thereto.” 


There is no provision in the act for issuing permits to helpers, 
and requiring that they also be issued metal tags to be attached 
to the employer’s nets. Considering the size of the nets which the 
Legislature contemplated would be licensed, it was certainly realized 
that helpers would be required to wield such nets, and it is reason- 
able to assume that provision would have been made to license such 
helpers if the Legislature had deemed it necessary for purposes of 
proper regulation. However, the licensee or permittee should be 
in personal charge of his nets or seines at all times when they are 
being used for the purposes contemplated by the permit, and cannot 
leave them in charge of an unlicensed individual. (State v. Catholic, 
75 Or. 367, 147 Pac. 372). 


3. Does a holder of a seining-vendor permit also have to pur- 
chase a regular fishing permit? 


Section 37-201, Revised Statutes of Nebraska, 1943, provides in 
part that: 


“s * * every person sixteen or older who hunts for 
game animals or game birds or angles for fish, and every 
person who traps for fur-bearing animals shall first pay a 
tax as herein required and obtain a permit.” 


The dictionary defines ‘to angle’ as “to fish with an angle (fish- 
hook), or with hook and line.” The following is found in Words and 
Phrases, Vol. 3, page 462: 


“‘Angling’ is defined, generally, as ‘the act or art of 
fishing with a rod and line; * * *’.” 


A review of the various acts of the Nebraska Legislature deal- 
ing with fish and game confirms the view that the term “angling” 
was intended to refer to fishing with a rod and line. Since the 
permit referred to in Section 37-201 refers only to fishing with a 
hook and line, it could have no application to an individual taking 
fish by means of nets or seines in the Missouri River. Consideration 
of fish and game legislation from and after 1887 clearly shows that 
the Legislature at all times considered Missouri River fishing to 
be a separate subject, and that such fishing was to be separately 
regulated and licensed (Laws of Nebraska, 1905, page 381; Laws, 
1919, page 244; Laws, 1927, page 336; Laws, 1931, page 192). The 
title of the 1945 Act which combined seining and vendor permits is 
a further indication that the Legislature only intended to require 
one permit from Missuori River fishermen: 
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“* * *: to increase the amount to be charged for com- 
bined seining and vendor permits; to permit the taking and 
catching of certain classes of fish under such permits; * * *.” 
(Laws, 1945, page 297). 


However, the holder of a seining-vendor permit would require 
the regular angling permit provided for in Section 37-201 if he de- 
sired to fish with a hook and line in the Missouri River or in any 
public waters within the State of Nebraska. 


4, Is it legal for any person who does not have a Seining-Vendor’s 
Permit to sell fish taken by another person who has a Seining- 
Vendor’s Permit at the permit holder’s place of business? 


“The nature and extent of a fishing license depends on 
the terms of the particular statute under which it is granted, 
as well as on the terms of the license itself’. (36 C. J. S., 
Fish, page 872) 


Prior to an amendment adopted in 1945, one permit was required 
for the use of seines in the Missouri River, and a separate permit 
was required for the vendor of fish lawfully taken from the Missouri 
River. 


The section requiring vendors to have permits was amended by 
L. B. 57, Laws of Nebraska, 1945, page 300, and this was in turn 
amended by L. B. 95, Laws, 1945, page 297. That section (37-505) 
now reads: 


“It shall be unlawful to buy, sell or barter any game 
bird, game animal, except the flesh of racoon which has been 
legally taken, or game fish protected by this act at any time, 
whether killed or taken within or without this state, or for 
any commercial institution, commission house, restaurant or 
cafe keeper to have in possession at any time, black bass, 
game birds or game animals protected by this act. Catfish 
or other game fish except black bass lawfully shipped in 
from without the state, or game or fish lawfully acquired 
from a lawful game farm or a person having a fish-culture 
permit, may be sold in this state. The burden of proof shall 
be upon every such dealer and keeper to show by compe- 
tent and satisfactory evidence that any game or game fish 
in his possession or sold by him was lawfully imported from 
without the state or was lawfully acquired from a licensed 
game farm or person having a fish-culture permit; Provided, 
however, fish lawfully taken from the Missouri River, un- 
der the provisions of Section 37-502, shall be exempt from 
the provisions of this section, excepting game fish protected 
by this act and catfish less than thirteen inches in length, 
if the vendor of such fish shall first procure a permit to 
seine and sell the same from the secretary of the commis- 
sion. Applications for such permits shall be upon forms 
prescribed by the commission and the secretary of the com- 
mission shall charge and collect for each permit so issued 
the sum of at least fifteen dollars under the provisions of 
said section 37-502. All money received by the secretary 
of the commission shall be disposed of as provided in Sec- 
tion 37-206". 
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From the foregoing it is clear that the Legislature intended to 
closely regulate the sale of fish. Frist, they have completely for- 
bidden such sale, and then an exception is made in the case of game 
fish imported into the state or obtained from a person having a fish- 
culture permit. Finally, they have allowed an exception in the 
ease of fish lawfully taken from the Missouri River, “If the vendor 


of such fish shall first procure a permit to seine and sell the same 
* o* 


The answer to your question, therefore, turns on the meaning 
which the legislature intended to give to. the word “vendor”. In 
determining the meaning of the word, Section 49-802 (5), R. S. Supp., 
1949, provides: 


“Words and phrases shall be construed and understood 
according to the common and approved usage of the lan- 
guage; but technical words and phrases and such others as 
may have acquired a peculiar and appropriate meaning in 
the law shall be construed and understood according to 
such peculiar and appropriate meaning”. 


In its narrow, technical sense, the word “vendor” has reference 
to real estate transactions rather than the transfer of possession of 
personal property. The term “seller” is more properly used in trans- 
actions involving personal property. (55 Am. Jur., page 473). It 
ean, therefore, be assumed that the Legislature used the word in 
a rather broad sense. Webster defines a vendor as “one who vends; 
a seller; vender”. When buying an article at a store, the owner 
of the store is commonly considered the seller, although one of his 
clerks may wrap up the article and take the money for the purchase. 
Another indication that the Legislature did not contemplate that 
every employee should have a license is the fact that in dealing 
with other types of business which require a license to sell, they 
have taken care to specify when the agent or employees shall also 
have a license. (Section 81-871, R. S. 1943). 


Other recognized rules for statutory construction provide a fur- 
ther indication that the Legislature did not intend that the term 
“vendor” should be construed in a narrow sense. That part of Sec- 
tion 37-505 which authorizes sale of fish lawfully taken from the 
Missouri River appears in the form of a proviso, and the general rule 
is that a proviso should be construed as referring to the sentence 
or clause which immediately precedes it. In the present situation, 
the clause immediately preceding the proviso refers to a “dealer 
and keeper”, and these terms give a much broader significance to 
the word “vendor”. 


The strict construction given to statutes in derogation of a com- 
mon right, and to penal statutes, further establishes that the word- 
ing of the statutory provision in question would not sustain prose- 
eution of an unlicensed employee who sells fish lawfully taken from 
the Missouri River, such sale being made at the licensee’s established 
place of business. However, the privilege of having an employee 
dispose of fish legally taken must be confined to an established 
place of business operated by the licensee and cannot be extended 
to permit the licensee to employ itinerant vendors, nor could the 
licensee designate an established place of business owned and operated 
by another as his agent in disposing of the fish seined or netted by 
the licensee. 
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February 6, 1950 
TAXATION 


Determination of Situs of Tangible Personal Property Where 
a Property has been Transferred from the State 


SUBJECT: 
REQUESTED BY: 
OPINION BY: 


QUESTION: 


CONCLUSION: 


Taxation; determination of situs of tangible per- 
sonal property. 


Millard F. Cluck, Jr., Deputy County Attorney, 
Scotts Bluff County, Gering, Nebraska. 


James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Atttorney General. 


Whether, in the following case stated, personal 
property is subject to taxation in Nebraska. 


“Beans were grown and harvested in Ne- 
braska in 1948 and were delivered at the time 
of harvest to a loading dock in Nebraska and 
from that point immediately shipped into Colo- 
rado. Upon arrival in Colorado the beans were 
processed and stored in a bonded warehouse. 
On March 10, 1949, the beans were still in Colo- 
rado * * *. Apparently it is susceptible of proof 
that the beans were never returned to the State 
of Nebraska and that actually had the owners 
desired their return to Nebraska, they could not 
have obtained delivery of the beans back to them 
in Nebraska. Further also, the beans would 
presumably not remain in Colorado but would 
be shipped in interstate commerce at a later 
date.” 


No. 
ANALYSIS 


Since our opinion to you on this matter, July 8, 1949, the United 
States Supreme Court has again considered the question of the power 
of a state to tax tangible property, or a transfer of tangible property, 
which has a situs in another state. Treichler vs. Wisconsin, 94 L. Ed., 
Adv. Op. 20, decided November 7, 1949. The court says: 


“But when a state reaches beyond its borders and fastens 
upon tangible property, it confers nothing in return for its 


exaction. 


Since the state of location has all but complete 


dominion over the physical objects sought to be measured 
for tax * * * no other state can offer a quid pro quo * * * 
And if the state has afforded nothing for which it can ask 
return, its taxing statute offends against that due process 
of law it is our duty to enforce.” 


In a footnote the court adds this qualification: 


“Of course we have refused to be governed by this 
consideration when so to do would have placed a premium 
upon the avoidance of all state taxes.” 
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We take it to be settled now that tangible personal property 
must be physically present in the jurisdiction which asserts a right 
to tax, and that the exercise of the power to tax by a jurisdiction 
in which the property is physically present precludes the exercise 
of the taxing power by another jurisdiction in which the owner 
resides, except (1) where the nature of the property and its use is 
such as to require recognition of the right of the domiciliary juris- 
diction to tax, e.g., transportation devices; or (2) where the property 
is temporarily removed from the domiciliary jurisdiction under such 
circumstances as to give rise to a presumption that it was removed 
to evade taxation. 


That the jurisdiction in which the property is physically present 
does not exercise its power to tax will not support a claim by Ne- 
braska to tax the property, merely because the owner resides in 
Nebraska, unless the case comes within the scope of Section 77-1211, 
R. S. Supp. 1949, relating to taxation of property which is brought 
into this state after March 10 and prior to July 1. 


Nevertheless, it is not enough for a Nebraska resident to demon- 
strate that his personal property if outside the state on assessment 
day, if the case be that it can be demonstrated that the property 
has been removed from the state to evade assessment and as an_in- 
cident thereto that the property has been, or will be, returned to 
the state subsequent to assessment day. Jones vs. Seward County, 
10 Neb. 154, 4 N. W. 946; cf., Dixon County vs. Halstead, 23 Neb. 
697, 37 N. W. 621. 


February 6, 1950 


LICENSES 
Examination for License to Practice Embalming, Requirements 
SUBJECT: Embalming—Examination for licensé to practice, 
requirements. 


REQUESTED BY: Mr. George Reynolds, Vice-President, Nebraska 
Board of Examiners in Embalming, Imperial, 


Nebraska. 

OPINION BY: James H. Anderson, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: May the Nebraska Board of Examiners in Em- 


balming adopt examinations prepared by the 
Conference of Funeral Service Examining Boards 
of the United States, Inc., and, if so, are there 
any further requirements which the applicant 
must meet? 


CONCLUSION: The Nebraska Board of Examiners in Embalm- 
ing may adopt examinations prepared by the 
Conference of Funeral Service Examining Board 
of the United States, Inc., if they conform to 
the requirements of our laws, but may not 
waive or ignore the specific requirements of the 
Statutes of Nebraska. 
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ANALYSIS 


Section 71-195, Revised Statutes of Nebraska, 1943 (Section 71- 
132.02 C. S. Supp. 1941) prescribes the requirements which must 
be met by an applicant for an embalmer’s license. We understand 
from your letter that examinations prepared by the conference of 
Funeral Service Examining Boards of the United States, Inc., conform 
in all respects to the requirements of Section 71-195, except that 
our law requires the applicant to serve a year as a student embalmer 
after completing the embalming school, under the supervision of a 
licensed embalmer practicing in Nebraska. The statute then goes 
on to say: “When the applicant has satisfied the department that 
he has the qualifications mentioned in this section * * * then he 
may present himself for examination before the board of examiners.” 


In view of this clear and explicit provision of the statute, we 
feel constrained to advise you that, in our opinion, the Board of 
Examiners in Embalming is bound to follow the procedure as out- 
lined in the statute and may not permit an applicant to take the 
examination prior to the serving of a year as a student embalmer. 
Under our law as it now stands, the applicant is not entitled to 
take an examination until he has fulfilled this requirement. 


We see no reason why the Nebraska Board of Examiners in Em- 
balming may not adopt as its own, the examinations prepared by 
the conference of Funeral Service Examining Boards of the United 
States Inc., provided such examinations conform to our laws on the 
subject and include examinations in the several subjects which are 
required by Section 71-195. The Board, however, may not waive 
any requirement of our laws. 


February 7, 1950 
CRIMINAL LAW PROCEDURE 


Concurrent and Consecutive Sentences 


SUBJECT: Criminal procedure; concurrent and consecutive 
sentences. 


REQUESTED BY: Herbert H. Hahn, Warden, State Penitentiary, 
Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 


QUESTIONS: Where a prisoner escapes from the penitentiary, 
is apprehended after commission of another of- 
fense and upon conviction thereof is sentenced 
to the penitentiary by a court in a district other 
than the one in which he was first sentenced, 
and thereafter, upon prosecution and conviction 
for the escape, is again sentenced by the same 
court which imposed the first sentence, the 
third sentence reciting “this sentence to run 
consecutively to sentence defendant is now serv- 
ing”, the following questions arise: 
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1) Does the third sentence commence immed- 
iately upon the expiration of the first sentence, 
so as to run concurrently with the second sen- 
tence? 


2) May the third sentence begin to run upon 
the expiration of the second sentence? 


3) Where sentences require consecutive terms 
of imprisonment is there any order in which 
such sentences should run? 


CONCLUSIONS: i). Yes. 
2) No. 


3) Yes, in the order in which they are pro- 
nounced ;but failure to observe the order is 
immaterial if each of the sentences is a valid 
sentence. 


ANALYSIS 


It is settled by State ex rel. Allen v. Ryder, 119 Neb. 704, 230 
N. W. 586, that when sentence is pronounced upon one already serv- 
ing a sentence from another court, the second sentence does not 
begin to run until the sentence which the prisoner is serving has 
expired, unless the court pronouncing the second sentence specific- 
ally states otherwise. 


When the prisoner received his second sentence, which did not 
in any wise make any reference to any prior sentence imposed by 
another court, it was settled law that imprisonment under the second 
sentence would begin upon expiration of the first sentence. 


In respect of the third sentence, the remark of the court in 
Allen v. Ryder is significant: 


“We cannot lay down a law that sentences pronounced 
in different courts run concurrently, even though they are 
both to be served in the same institution, when the sentence 
pronounced is silent on the matter.” 


The third sentence, pronounced by the same court that pro- 
nounced the first sentence, expressly provides that the punishment 
by imprisonment so imposed should follow upon the punishment im- 
posed by the first sentence. Whether that court had knowledge of 
the second sentence, pronounced by another court, we do not know. 
But either the court did have knowledge of the second sentence 
or it did not. If it did know, then the sentence it pronounced must 
be taken to have been intended to run concurrently with the second 
sentence, since it must be presumed that the court was aware of 
the rule laid down in Allen v. Ryder. If the court did not know of 
the second sentence, then the sentence it pronounced must be taken 
to have been intended to begin at the expiration of the first sentence, 
pronounced by it, since that was the sentence under which the de- 
fengant was imprisoned at the time the third sentence was pro- 
nounced. 


It cannot be said that the third sentence “is silent on the mat- 
ter”, notwithstanding that it did not recite that it should run con- 
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currently with the second sentence. In Ulrich v. O’Grady, 136 Neb. 
684, 287 N. W. 81, the court not only reaffirmed the ruling of Riggs 
v. Sutton, 113 Neb. 556, 203 N. W. 999, that: 


“The time for executing a sentence of imprisonment, or 
for commencement of its execution, is not an essential ele- 
ment of the sentence. The essential part of the sentence is 
the punishment, including the kind and amount thereof, 
without reference to the time that it is to be inflicted.” 


but also goes on to add; 


“It is said that a sentence to commence after the ex- 
piration of previous sentences must state definitely what sen- 
tences and from what court.” 


If the court which pronounced the third sentence had intended that 
it should begin to run after the expiration of the second sentence, 
then the court did not refer to that sentence or to the court which 
pronounced it. It did, however, refer to the first sentence although 
it made no reference to the fact that the first sentence had been 
its own pronouncement. We are forced to conclude, therefore, that 
the third sentence follows upon the first and runs concurrently with 
the second. 


Ulrich v. O’Grady, in the course of the opinion, indicates the 
court’s view that sentences which are to be served consecutively 
should be served in the order in which they are pronounced, but the 
court likewise makes it clear that failure of prison authorities to 
observe that order is of no material significane where each of the 
various sentences is a valid sentence. 


February 7, 1950 
SCHOOL DISTRICTS 


Definition of “Children of School Age”; Permanency 
of Boundary Changes 


SUBJECT: Schools; change of district boundaries. 


REQUESTED BY: F. B. Decker, Director of Administration, Depart- 
ment of Public Instruction, State House, Lincoln, 


Nebraska. 
OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: What is meant by the phrase “children of school 


age” in section 79-403, R. S. Supp. 1949; and 
are the boundary changes authorized by this 
section to be permanent. 


CONCLUSION: The phrase “children of school age’? means child- 
: ren who, being not less than five nor more than 
twenty-one years of age, will attend school. 

Boundary changes are permanent. 
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ANALYSIS 


Section 79-403, R. S. Supp. 1949, relating to detaching land from 
one district and attaching it to another, requires that a petition under 
the section shall show: 


“* * * (1) That the land therein described is owned 
by the petitioner or petitioners; (2) that the land adjoins 
the district to which it is to be attached; (3) that the ter- 
ritory proposed to be attached has children of school age 
residing thereon with their parents or guardians; and (4) 
that they are each more than two miles from the school- 
house in their own district, and at least one half mile nearer 
to the schoolhouse in the adjoining district, which distance 
shall be measured by the shortest route possible upon sec- 
tion lines or traveled roads open to the public. * * *.” 

In view of the constitutional provision that the legislature shall 
provide for the free instruction in the common schools of this state 
of all persons between the ages of five and twenty-one years, it is 
clear that the legislature intended, as a condition of granting a 
petition, that there must be children between the ages of five and 
twenty-one years who will attend school and that such children can 
obtain in either school district the schooling required by them. 


The statute does not purport to authorize a change in boundar- 
ies merely for the purpose of obtaining for children schooling in 
grades which are not taught in the resident district, since distances 
from schoolhouses would be utterly immaterial in such cases. 


The statute does not contemplate a transfer of land within the 
meaning of sections 79-478 to 79-484, R. S, Supp. 1949, but an actual 
change in the boundaries of each district. The change, therefore, is 
not a temporary one or for a stated period but is permanent. 


February 7, 1950 
COUNTY BOARD 


Authority of the County Board of Mileage Expenses Incurred 
by Officials Traveling to Conventions 


SUBJECT: Mileage; County officers attending meetings and 
conventions. 

REQUESTED BY: Arthur W. Kummer, County Attorney, Columbus, 
Nebraska. 

OPINION BY: James H. Anderson, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 

QUESTION: What authority does a county board have with 


respect to the mileage and expense to be in- 
curred by various county officers in attending 
district, state and national conventions and other 
meetings? 


CONCLUSION: The general subject of mileage and expense in 
the case of county officers has been fully covered 
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in a previous opinion. The County Veterans 
Service Office comes within the terms of that 
opinion. In the case of a county assistance office, 
mileage and expense in attending meetings is 
covered by regulations, as provided by statute. 
The county board has no concern with travel 
within the county extension office, so long as 
such travel is within the budget of that office 
and the claim for mileage and expense has 
been approved by the board of directors of the 
county agricultural extension organization. 


ANALYSIS 


The general subject of mileage and expense in connection with 
travel to meetings and conventions has been covered in complete 
detail in a previous opinion. (Report of the Attorney General, 1945- 
46, page 114). A copy of that opinion is enclosed. 


Your question with reference to the travel of the County Veterans 
Service Office is answered by the opinion referred to above. 


Your question relating to the travel expense which may be in- 
curred by the County Agricultural Extension Service presents a 
different proposition, since that is not a county office in the usual 
sense of the term. In fact, such an organization may cover more 
than one county. (Sec. 2-1607, R. S. Neb. 1943). Section 2-1601 
provides that agricultural extension work may be inaugurated in 
each of the several counties of the state, and Section 2-1602 provides 
that “Cooperative agricultural extension work * * * shall be carried 
on in each county under the direction of the executive board of the 
extension organization in the county in such manner as may be 
mutually agreed upon by the executive board of such county pro- 
vided for in Section 2-1603, and the * * * College of Agriculture, 
through their duly appointed agricultural extension representatives.” 


Section 2-1603, R. S. Neb. 1943, provides: 


“For the purpose of carrying out the provisions of sec- 
tions 2-1601 to 2-1607, there may be created in each county 
or combination of counties within the state of Nebraska, an 
organization * * *; * * *, such organization may make such reg- 
ulations and by-laws for its government and the carrying 
on of its work as are not inconsistent with the provisions 
of said sections; * * *. Any farm operator * * * or wife or 
husband of a farm operator who is a legal voter in the 
county, may at any time petition the county Board to ap- 
propriate a sum of money from the general fund of the county, 
as provided by section 2-1604, for the purpose of employing 
and maintaining a county agricultural agent and for carry- 
ing out generally the purposes as expressed in section 2- 
1601 and 2-1602. * * *.” 


Section 2-1604, R. S. Supp. 1949, provides for a vote on this 
question: “Shall an appropriation be made annually from the general 
word of the county for the support of agricultural extension work?”, 
and then continues as follows: 


«* * * Tf a majority of the votes cast on this question are 
opposed to such appropriation, then the county board shall 
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deny the appropriation. If a majority of the votes cast on 
this question are in favor of the appropriation, then the 
county board shall annually set aside in the general fund 
of the county an amount equal to the county extension bud- 
get: Provided, that such sum shall not exceed an amount 
equal to a three-tenths mill levy on the assessed valuation 
for more than * * * five thousand dollars in counties having 
a population of more than fifteen thousand inhabitants and 
less than thirty-five thousand inhabitants; * * *. As claims 
are approved by the board of directors and filed with the 
county clerk, the county board shall order warrants to be 
drawn upon the general fund of the county in payment of 
each claim. * * *”’. (Emphasis supplied) 


In view of the foregoing statutory provisions, the only con- 
nection of a county board with travel expenditures of a county agri- 
cultural extension organization is to ascertain that the claim for such 
expense has been approved by the board of directors of the organi- 
zation, and then order that a warrant be drawn in payment of the 
claim if the organization does not thereby exceed its budget as 
provided in Section 2-1604. 


Your final question deals with the travel expense of a county 
assistance office. Section 68-316, R. S. Neb. 1943, provides in part 
that the Board of Control shall have authority to establish a per- 
sonnel plan and to establish reasonable rules and regulations govern- 
ing the administration of said plan, as well as all phases of the 
administration of the state assistance program, and that such rules and 
regulations shall be binding upon the counties. In addition, Section 
68-324 provides that the county assistance committee may make 
lawful rules and regulations not inconsistent with said sections for 
the lawful administration of its duties. It is the understanding of 
this office that the Board of Control has issued rules and regulations 
for travel within the county, travel within the state, and travel 
outside the state, and that the rules have been published and furnished 
to each county. These rules should cover. most questions concerning 
convention travel, and if not, it is suggested that the matter should 
first be taken up with the Board of Control by the County Assistance 
Committee. 


February 8, 1950 
TAX EXEMPTION 


Exemption of Property Owned by Non-profit Corporation 


SUBJECT: Taxation; exemption of property owned by non- 
profit corporation. 


REQUESTED BY: Philip K. Johnson, State Tax Commissioner, State 
House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 


QUESTION: Whether property of a non-profit corporation 
the principal purposes of which are stated in 
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its articles to be social, recreational and cultural 
is exempt from taxation where the corporation 
uses its property for conducting a school for in- 
struction in the art of riding a horse. 


CONCLUSION: No. 
ANALYSIS 


Property owned by a non-profit corporation is not exempt from 
taxation unless the property is “owned and used exclusively for 
educational, religious, charitable or cemetary purposes, when such 
property is not owned or used for financial gain or profit to either 
the owner or user’. Constitution, Article VIII, Section 2; Section 
77-202 R. S. 1943. 


No doubt it is desirable, and perhaps necessary in certain com- 
munities, that some persons should be skillful riders of horses but 
we think it beyond question that the incidental, or at best even 
the dominant use of property for a riding school is not a use of 
property for educational purposes within the meaning of the word 
educational as that word is used in the Constitution and the statute. 
Ancient and Accepted Schottish Rite v. Board of County Commission- 
ers, 122 Neb. 586, 241 N. W. 93. 


It is not the character nor the dominant purpose of the owner 
but rather the dominant use of property which determines whether 
an exemption from taxation may be claimed. We note from an 
examination of the Articles of Incorporation that the corporation in- 
tends to devote a portion or all of its property to charitable purposes. 
It will be time enough to consider its claims on that score when 
it actually devotes all or a portion of its property exclusively to 
one or any combination of the uses and purposes for which exemption 
may be claimed. 


February 9, 1950 
MOTOR VEHICLE LICENSES AND REGISTRATION 
Registration of Nurserymen’s Trucks 


SUBJECT: Motor . vehicles; registration of nurserymen’s 
trucks. 


REQUESTED BY: Owen J. Boyles, Assistant Director, Department 
of Roads and Irrigation, Motor Vehicle Division, 
State, House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether trucks owned by persons, firms or cor- 


porations engaged in the nursery business may 
be registered as Class “F” vehicles. 


CONCLUSION: No. 
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ANALYSIS 


Section 60-311 R. S. Supp. 1949, so much of it as is pertinent 
provides: 


“Trucks of farmers or ranchers, used wholly and ex- 
clusively to carry supplies to the owner’s farm or ranch, 
used by the farmer or rancher to carry his own products to 
storage or market, or used by farmers or ranchers in ex- 
change of service in such hauling of such supplies or products, 
shall carry on license plates in addition to the registration 
number, the letter ‘F’.” 


It is plain that it is the nature of the use of the vehicle by a 
person falling into the statutory class of persons which determines 
whether the vehicle may be registered in class “F” at the rates pre- 
scribed in Section 60-330 R. S. Supp. 1949. 


It is equally plain from an examination of the whole statutory 
scheme for motor vehicle registration, of which Section 60-311 is a 
part, that the Legislature prescribes lower rates for farm vehicles. 
Cf., Section 60-333 R. S. 1943. Whatever may be the range of ap- 
plication of the words “farm” and “farmer” in other circumstances, 
whether or not such circumstances are dealt with by statute, it is 
clear and certain, by the common and approved usage of language, 
that a nursery is not a farm and a nurseryman is not a farmer within 
the intent and meaning of this statute. Section 49-802 (5) R. S. Supp. 
1949. 


A farm or a ranch is a tract of land the products of which are 
foodstuffs for man and beast and the business of a farmer or a 
rancher is the production of such foodstuffs. A nurseryman does 
not fall into the statutory class, his place of business is not a farm 
or a ranch, and his trucks are not used for any of the statutory 
purposes. 


February 9, 1950 
EMINENT DOMAIN 
Condemnation of Private Property for Airport Facilities 


SUBJECT: Eminent domain: Condemnation of private prop- 
erty for airport facilities. 


REQUESTED BY: James D. Ramsey, Director, Department of Aer- 
onautics, State House, Lincoln, Nebraska. 


OPINION BY: James H. Anderson, Attorney General; Walter E. 
Nolte, Assistant Attorney General. 


QUESTION: When a village or city desires to condemn private 
property for the use of airport facilities, should 
the condemnation proceedings be under Section 
16-602 to 16-604, R. S, 1943, as provided in Sec- 
tion 3-203, R. S. Supp. 1949, or should they be 
under the general provisions for condemnation 
applicable to such village or city. 
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CONCLUSION: Section 3-203, R. S. Supp. 1949, specifically pro- 
vides that unless the city is one which has a 
charter the proceedings shall be under Section 
16-602 to 16-604, R. S. 1943. It is our conclusion 
that the word “charter” as used in Section 
16-602 means a home rule charter rather than 
the general state laws under which the munici- 
pality is governed. 


ANALYSIS 


Your inquiry calls for consideration of Section 3-203, R. S. Supp. 
1949, which reads in part as follows: 


“Property needed by a muncipality for an airport or 
restricted landing area, for the enlargement of either, or for 
other airport purposes may be acquired by purchase, gift, 
devise, lease or other means, if such municipality is able 
to agree with the owners of said property on the terms of 
such acquisition, and otherwise -by condemnation in the same 
manner as is provided by sections 16-602 to 16-604, full 
power to exercise the right of eminent domain for such 
purposes being hereby granted every municipality both within 
and without its territorial limits. If but one municipality is 
involved and the charter of such municipality prescribes a 
method of acquiring property by condemnation, proceedings 
shall be had pursuant to the provisions of such charter and 
may be followed as to property within or without its ter- 
ritorial limits. The title to real property so acquired shall 
be in fee simple, absolute and unqualified in any way. * * *” 


We are advised that cities and villages of the first class without 
home rule charters have been, since the enactment of this law, pro- 
ceeding in their condemnation matters under Section 16-602--604 
as provided in the above act. The question has arisen as to whether 
the use of the words “if but one municipality is involved” does not 
indicate that such sections should be followed only when more 
than one city is involved. While we concede that such construction 
could possibly be ascribed to the act as it now stands we feel that 
such is a strained and unnatural construction. But regardless of the 
fact that the law might be so construed we find in the 1945 Legis- 
lative Journal the complete refutation of any such legislative inten- 
tion in this enactment. This provision was originally introduced as 
L. B. 208 and so far as pertinent here it contained the same wording 
except that it was first provided as follows: “Property needed by a 
municipality for an airport * * * may be acquired by * * * con- 
demnation in the manner provided by the law under which such 
municipality is authorized to acquire like property for public pur- 
poses.” At page 562 of the 1945 Legislative Journal appear the 
proceedings at the time this bill, L. B. 208, was placed on general 
file and the standing committee amendments included the following: 


“1, Amend Sec. 2 of the bill, lines 28 to 30, by striking 
the words ‘manner provided by the law under which such 
municipality is authorized to acquire like property for public 
purposes’ and inserting in lieu thereof: ‘same manner as is 
provided by sections 16-602 to 16-604, inclusive, Revised 
Statutes of Nebraska, 1943’,” 
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Thereafter the entire bill was passed without further amendment 
in this regard. 


It is our conclusion and we feel that it is the only possible con- 
clusion from such specific legislative amendment that any conten- 
tion that a single municipality must now proceed under the general 
condemnation laws available to it is specifically negatived and that 
no ambiguity respecting this phase may be said to exist. 


We feel that your instructions to cities should still prescribe 
that they follow these proceedings. 


February 14, 1950 
SCHOOL ELECTIONS 
Registration of Voters 
SUBJECT: Schools; Registration of Voters. 


REQUESTED BY: F. B. Decker, Director of Administration, State 
Department of Public Instruction. 


OPINION BY: James H. Anderson, Attorney General; William 
T. Gleeson, Assistant Attorney General. 
QUESTION: Whether the electors of a Class III school dis- 


trict, residing in a city of the first class, must 
be registered voters within the meaning of the 
general election laws in order to vote in a bond 
election held in the district? 


CONCLUSION: No. 


ANALYSIS 


It is conclusively settled by Cunningham vs. Ilg, 118 Neb. 682, 
226 N. W. 333, that the qualifications of voters in all school elections 
are not governed by the general election laws but by the special 
statutes relating to school elections. 


Sections 79-427 to 79-430, R. S. Supp. 1949, set forth the quali- 
fications and the only grounds upon which a challenge may be 
made; and registration need not, and can not, be required of quali- 
fied school district electors residing within the corporate limits of a 
city of the first class in any election held by the Class III district 
within whose territorial boundaries such a city is located. 


February 18, 1950 


LABOR 
What Constitutes Peaceful and Unlawful Picketing 
SUBJECT: Strikes - Picketing Under L. B. 415, 1949 Legis- 
lature. 
REQUESTED BY: Frederick H. Wagener, County Attorney, Lincoln, 
Nebraska. 
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OPINION BY: James H. Anderson, Attorney General; Bert L. 
Overcash, Assistant Attorney General. 


QUESTION: Where is the line to be drawn between peaceful 
and unlawful picketing; and may loitering near 
the plant or parking automobiles in front thereof 
constitute picketing? 


CONCLUSION: Upon the basis of authorities reviewed hereafter 
we conclude: 


1. The 1949 act of the Legislature, as well as 
prior statutes, constitute valid authorization for 
and restriction upon picketing activities and do 
not conflict with federal legislation applicable 
to business involving or affecting interstate com- 
merce. Neither the National Labor Relations Act 
nor the Labor Management Relations Act of 1947, 
preclude state regulation of strikes and picketing. 


2. Picketing is not per se unlawful, and the state 
and other governmental subdivisions and officers 
thereof cannot constitutionally prohibit all forms 
of picketing. 


3. Mass picketing, as defined by statute, and 
picketing carried on with intimidation, threats, 
coercion or force is unlawful. 


4. Striking employees loitering near the plant 
or parked in automobiles in front thereof, whether 
acting under direction of labor organizations or 
not, are to be deemed pickets if they perform any 
of the functions of pickets as defined by the au- 
thorities cited herein. 


5. Whether particular activity of pickets in- 
volves the prohibitions of paragraph 2 is a ques- 
tion of fact dependent upon the circumstances of 
each case. The act itself and not the place where 
it is performed is controlling. 


6. Each striker, under the law of conspiracy, is 
liable and responsible for the acts of others, in- 
cluding nonunion participants, in the accomplish- 
ment of the common purpose. 


ANALYSIS 


1. Jurisdiction and Constitutionality of State Regulation of Strikes 
and Picketing. 


The federal government has not by the enactment of legislation 
such as the National Labor Relations Act and the Labor Management 
Relations Act, 1947, exclusively occupied the field as to businesses in- 
volving or affecting interstate commerce so as to preclude state regu- 
lation and control. The police power of the state, as to such businesses, 
must, however, give way to superior Congressional authority to the 
extent that federal acts have been specifically preempted the field. 
Bethlehem Steel Co. v. New York State Labor Relations Board, 330 
U. S. 767, 91 L. ed. 1234 (1946); Title 29, U. S. C. A., sections 1-200. 
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Our highest court at one time in an opinion by Chief Justice Taft, 
declared that “peaceful picketing was a contradiction in terms”, and 
that picketing was necessarily militant in character and purpose. 
Truax v. Corrigan, 257 U. S. 312, 66 L. ed. 254, 27 A. L. R. 124. See 
also Elkind & Sons v. Retail Clerks Int. Prot. Ass’n. (New Jersey), 169 
At. 494; Bayonne Textile Corp v. Am. Fed. of Silk Workers (New Jer- 
sey), 168 At. 799. 


It has been stated that, “Any form of picketing was abhorent to 
the common law.” Book Tower Garage v. Local No. 415 (Mich.), 295 
N. W. 320. Accordingly, early prohibition of all forms of picketing 
was upheld as constitutional. 35 A. L. R. 1200; 31 Am. Jur., section 
229, p. 947. The constitutional change that occurred in this field of 
law is summarized in the text just cited: 


“Although originally laws forbidding picketing, even in- 
cluding so-called peaceful picketing, were generally regarded 
by the state courts. as constitutional, the later cases, undoubt- 
edly as a result of the more modern concept of the rights and 
problems involved in labor disputes, take the position that as 
applied to peaceful picketing, such a law cannot be upheld 
consistently with the constitutional rights of the parties, upon 
the grounds both that it constitutes a denial of due process 
of law and that it is an infringement of the constitutional 
right of freedom of speech. * * *” 


Thornhill v. Alabama, 310 U. S. 88, 84 L. ed. 1093, reflects the 
more recent cases which invalidate statutes prohibiting peaceful picket- 
ing. The Alabama statute involved in that case prohibited all loitering 
or picketing for the purpose of inducing persons not to enter or trade 
with the struck business. It was held that the prohibitions in the act 
foreclosed “every practicable method whereby the facts of a labor dis- 
pute may be publicized in the vicinity of the place of business of an 
employer.” The decision points out that mass picketing or other con- 
duct is not involved which might occasion “imminent and aggravated 
danger’-—and concedes: 


“The powers and the duty of the State to take adequate 
steps to preserve the peace and to protect the privacy, the 
lives, and the property of its residents cannot be doubted.” 


The Thornhill and other federal decisions on this point have been 
followed by many state courts. American Fed. of Labor v. Baur (Ore.) 
106 P. (2) 544, 130 A. L. R. 1278; American Fed. of Labor v. Reilly 
(Colo.) 155 P. (2) 145, 160 A. L. R. 873; People v. Harris (Colo.) 91 P. 
(2) 989, 122 A. L. R. 1034. These cases recognize as obligatory deci- 
sions of the Supreme Court of the United States interpreting the fed- 
eral constitution. As held in Book Tower Garage v. Local No. 415 
(Mich.) 295 N. W. 320: 


«* * %* The Federal Constitution is ‘the supreme Law of the 
Land, and the Judges in every State shall be bound thereby, 
any Thing in the Constitution of Laws of any State to the 
Contrary notwithstanding’. Art. VI, sec. 2. Controlling in- 
terpretation of Federal law rests with the Supreme Court 
of the United States. * * *” 


The status of the law of picketing and free speech immediately 
following the Thornhill decision is discussed in 59 Harvard Law Re- 
view, 1123 et seq. 
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While the constitutional right of free speech is held to justify the 
decisions cited, it is not correct to say, however, that picketing enjoys 
all the constitutional protection thrown around free speech. As stated 
by J. Douglas in Bakery Drivers v. Wohl, 315 U. S. 769, 86 L. ed. 1178: 


“Picketing by an organized group is more than free 
speech, since it involves patrol of a particular locality and 
since the very presence of a picket line may induce action of 
one kind or another, quite irrespective of the nature of the 
ideas which are being disseminated. Hence those aspects of 
picketing make it the subject of restrictive legislation.” 


See also, Magill Bros. v. Building Service, 127 P. (2) 542, 544; Pezold 
v. Amalgamated Meat Cutters (D. C. App. Cal.) 128 P. (2) 611. 


The opinion of J. Jackson in the Wohl case clearly points out that: 


“A state is not required to tolerate in all places and all 
circumstances even peaceful picketing by an individual.” 


That companies subject to the National Labor Relations Act may 
also be required to comply with state restrictions on strike and picket 
activity, is made clear in Allen-Bradley v. Wisconsin Employment Rel. 
Board, 315 U. S. 740, 86 L. ed. 1154. The restrictions thereon imposed 
relating to mass picketing and other activity are quite comparable to 
the Nebraska statutes. Certain statements in the opinion of J. Douglas 
are particularly important: 


“We agree with the statement of the United States as 
amicus curiae that the federal Act was not designed to pre- 
clude a State from enacting legislation limited to the prohibi- 
tion or regulation of this type of employee or union activity. 
The Committee Reports on the federal Act plainly indicate 
that it is not a “mere police court measure” and that authority 
of the several States may be exerted to control such conduct. 
Furthermore, this court has long insisted that an “intention of 
Congress to exclude States from exerting their police power 
must be clearly manifested.” Napier v. Atlantic Coast Line 
R. Co., 272 U. S. 605, 611, 71 L. ed. 432, 438, 47 S. Ct. 207, and 
cases cited; Kelly v. Washington, 302 U. S. 1, 10, 82 L. ed. 3, 10, 
58 S. Ct. 87; South Carolina State Highway Dept. v. Barnwell 
Bros., 303 U. S. 177, 82 L. ed. 734, 58 S. Ct. 510; H. P. Welch 
Co. v. New Hampshire, 306 U. S. 79, 85, 83 L. ed. 500, 505, 59 
S. Ct. 438; Maurer v. Hamilton, 309 U. S. 598, 614, 84 L. ed. 
969, 980, 60 S. Ct. 726, 135 A. L. R. 1347; Watson v. Buck, 313 
U. S. 387, 85 L. ed. 1416, 61 S. Ct. 962, 136 A. L. R. 1426, supra. 
Congress has not made such employee and union conduct as is 
involved in this case subject to regulation by the federal 
Board. * * * We will not lightly infer that Congress by the 
mere passage of a federal Act has impaired the traditional 
sovereignty of the several States in that regard. 


«* * * But, as we have said the federal Act does not govern 
employee or union activity of the type here enjoined. And 
we fail to see how the inability to utilize mass picketing, 
threats, violence, and the other devices which were here em- 
ployed impairs, dilutes, qualifies or in any respect subtracts 
from any of the rights guaranteed and protected by the fed- 
eral Act. * * * Indeed if the portions of the state Act here in- 
voked are invalid because they conflict with the federal Act, 
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then so long as the federal Act is on the books it is difficult to 
see how any State could under any circumstances regulate 
picketing or disorder growing out of labor disputes of com- 
panies whose business affects interstate commerce.” 


Two recent decisions of our highest court uphold state authority 
to prohibit strikes in private businesses in certain circumstances. Int. 
Union, U. A. W. v. Wisconsin Employment Relations Board, 93 L. ed. 
510 (advance opinion) 1949; Giboney v. Empire Storage & Ice Co., 93 L. 
ed. 649 (advance opinion) 1949. The first opinion by J. Jackson, holds 
that the right to strike under federal law is not an “absolute right”. 
The second opinion, by J. Black, upholds state authority to prevent 
“peaceful picketing” that violates state laws relating to restraint of 
trade. Language of J. Brandeis is quoted that state Legislatures, in 
strike matters, may “substitute processes of justice for the more primi- 
tive method of trial by combat”. An analysis and discussion of these 
recent cases appears in 63 Harvard Law Review, p. 154 et seq. and 
in 62 Harvard Law Review, 1402 et seq. 


In the field of public utilities many states have now enacted laws 
prohibiting absolutely, strikes in such public enterprises. There is 
every indication that these laws will be upheld by the Supreme Court 
of the United States. State v. Traffic Tel. Workers (New Jersey) 66 
At. (2) 616 (1949); Local 170, Transport Workers v. Gadola (Mich.) 34 
N. W. (2) 71 (1948). 


Strike conduct and acts which are unlawful are well summarized 
in 31 Am. Jur., sec. 240, p. 952: 


“* * * All the courts agree that picketing carried on with 
intimidation, threats, coercion, or force is unlawful. The law 
does not countenance any display that is the equivalent of 
force and intimidationy or of a disturbance of the peace, how- 
ever laudable the motive or purpose of the strikers. This is 
true with reference to both the maintenance of a patrol in 
combination with threats of tenance of a patrol in combina- 
tion with threats of personal injury directed to persons ac- 
tually employed or seeking to be employed by a business man, 
and conduct that induces an apprehension of personal injury 
on the part of intending patrons of the business. Force 
threatened is the equivalent of force exercised. In many 
cases, it has been observed, it is difficult to draw the line of 
demarcation between intimidation and inoffensive persuasion. 
But even when the acts of the strikers, although unaccom- 
panied by violence or threats, are such an annoyance to others 
as to amount to coercion or intimidation, they are unlawful.” 


There is considerable authority that picketing accompanied by 
false statements or misrepresentation is unlawful and is not protected 
by the constitutional guaranty of free speech; and that a lawful or 
proper labor purpose is required. See 174 A. L. R. 593, Lawful or 
proper labor purpose as condition of right of peaceful picketing. 


A limitation such as is provided in our statute as to the number of 
pickets and the manner of their picketing may be reasonably imposed. 
Zezold v. Amalgamated Meat Cutters (D. C. App. Cal.) 128 P. (2) 611; 
United Chain Theaters v. Phil. Moving Picture Union, 50 F. (2) 189. 


Before completing this portion of the memorandum it should be 
noted, in view of the strikes threatened at the present time, that a 
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State may constitutionally prohibit secondary boycotts and may pro- 
hibit picketing businesses not directly involved in a labor dispute not- 
withstanding there is a common ownership of the two concerns. State 
v. Cassel (Idaho) 205 P. (2) 1131, certiorari denied U. S. Supreme 
Court, December 12, 1949. See also Burlington Transportation Co. v. 
Hathaway (Iowa), 12 N. W. (2) 167, 149 A. L. R. 1283; and Carpenters 
and Joiners Union v. Ritter’s Cafe, 315 U. S. 722, 86 L. ed. 1143. 


2. Nebraska Statutes. 


In 1921 the Legislature enacted an act restricting and regulating 
picketing. (Laws of 1921, chapter 235, p. 836; R. S. Nebraska 1943, 
sections 28-812-814.) Proceedings under section 28-813 were twice dis- 
missed by our Supreme Court for failure to allege violations thereof in 
full and constitutional questions involved therein were not adjudi- 
cated. Dutiel v. State, 135 Neb. 811; Dickens v. State, 139 Neb. 163. 


The 1949 Legislature passed L. B. 415 to “define and prohibit mass 
picketing; to prohibit interference with picketing except as prescribed; 
to prohibit the prescribed intimidation of a striker”. (Laws of 1949, 
chapter 68, p. 181; R. S. Nebraska 1949, Cum. Supp., sec. 28-814.01-05.) 
Section 28-813 of the previous law is repealed by the 1949 act. 


There remains as a part of our law, in addition to the new re- 
strictions imposed in 1949, the prohibitions and penalties enumerated 
in section 28-812 and 814. Section 28-812 prohibits interference with 
the public or other employees during a strike by any of the acts enum- 
erated, as follows: 


“Tt shall be unlawful for any person or persons, singly or 
by conspiring together, to interfere, or to attempt to interfere, 
with any other person in the exercise of his or her lawful right 
to work, or right to enter upon or pursue any lawful employ- 
ment he or she may desire, by doing any of the following acts: 
(1) using profane, insulting, indecent, offensive, annoying, 
abusive or threatening language toward such person or any 
member of his or her immediate family, or in his, her or their 
presence or hearing, for the purpose of inducing or influencing, 
or attempting to induce or influence, such person to quit his 
or her employment, or to refrain from seeking or freely enter- 
ing into employment, or by persisting in talking to or com- 
municating in any manner with such persons or members of 
his or her immediate family against his, her or their will, for 
such purposes; (2) following or intercepting such person from 
or to his work, from or to his home or lodging, or about the 
city, against the will of such person, for such purpose; (3) 
photographing such person against his will; (4) Menacing, 
threatening, coercing, intimidating, or frightening, in any man- 
ner, such person for such purpose; (5) committing an assault 
or assault and battery upon such person for such purpose; or 
(6) loitering about, picketing or patrolling the place of work 
or residence of such person, or any street, alley, road, high- 
way, or any other place, where such person may be, or in the 
vicinity thereof, for such purpose, against the will of such 
person.” 


Section 2 of the 1949 act provides: 


“Mass picketing means any form of picketing in which 
there are more than two pickets at any one time within either 
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fifty feet of any entrance to the premises being picketed or 
within fifty feet of any other picket or pickets constitute an 
obstacle to the free ingress and egress to and from the prem- 
ises being picketed or any other premises, either by obstruct- 
ing by their persons or by the placing of vehicles or other 
physical obstructions.” 


In our opinion these restrictions are valid under the constitutional 
restraints previously reviewed. 


3. Interpretation and application of Statutory Restraints. 


It has been held that the word picket is borrowed from the “no- 
menclature of warfare, and is strongly suggestive of a hostile attitude 
towards the individual or corporation against whom the labor union 
has a grievance”. J. L. Jones v. E. Van Winkle Machine Works (Ga.), 
62S. E. 236, 17 L. R. A. (ns.) 848. 


In this connection 31 Am. Jur., sec. 223, p. 943, states: 


“The term ‘picketing’, as here employed, has reference 
to its use in promoting a strike, boycott, or some other form 
of industrial dispute. The word is borrowed from the nomen- 
clature of warfare. As used in connection with Labor dis- 
putes, the term has been said to mean the establishment and 
maintenance of an organized espionage upon the works of an 
employer and upon persons going to and from them. It may 
mean simply the stationing of men for observation, or for the 
purpose of attempting to induce workers to quit their em- 
ployment or intending workers not to seek employment, or 
for the purpose of apprising the public of the dispute with the 
employer and influencing them to withhold their patronage. 
The term ‘picketing’ may be used in the sense of stationing 
persons for the purpose of accomplishing such things by co- 
ercion and intimidation. And it may be broad enough, it has 
been held, to include acts remote from the place of business, 
such as interviewing employees on the street or at home.” 


A good discussion of the subject is found in Lilly Dache v. Rose, 
28 N. Y. S. (2) 303: 


“The purpose of picketing is said to be a means of peace- 
able persuasion; within this limitation it is lawful; but when 
it is used only as a pretense and is instead intended for intimi- 
dation, it is unlawful. Laboring men and women have as 
much right to picket as to strike, but in either instance it must 
be peaceable, and in every instance and at all times it must 
be motivated by and conducted in ‘good faith.’ 


“There is nothing mysterious in the term ‘peaceable pick- 
eting’. To picket is to post a watcher to observe; as applied 
to a labor dispute it means the stationing of one or more per- 
sons to observe and to attempt to persuade; peaceable picket- 
ing means simply, tranquil conduct, conduct devoid of noise 
or tumult, the absence of quarrelsome demeanor, a course of 
conduct that does not violate or disturb the public peace; this 
is but a common-sense definition. As a necessary carollary, 
boisterous conduct, the use of vile language, bellicose de- 
meanor, threats, violence, coercion, intimidation, shouting, and 
interference with the use of the premises or impeding the 
public highway, as by mass picketing, which is the use of a 
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large number of pickets, is not peaceable picketing, but is. 
illegal picketing. 


“And so, when situations exist as the result of labor dis- 
putes, which encroach on the safety, peace and good order of 
the public, and the acts complained of are inimical to public 
good, or the safety and peace of the community will be dis- 
turbed thereby, the court will interfere to restrain them. This 
is no more than to say that a peaceful effort, individually, col- 
lectively, or concertedly, to bring about a cessation of labor 
in order to enforce a demand for unionization of labor, or for 
the betterment of wage or living conditions, is not unlawful. 
The court recognizes that the unions may use every fair means 
of persausion to accomplish the desired purpose, but while the 
right may be lawful, it remains so only as long as the means 
employed are lawful.” 


Similar language is found in Evening Times Printing Co. v. Ameri- 
can Newspaper Guild (New Jersey), 199 At. 598. 


The Restatement of the Law of Torts, sec. 779, defines peaceful 
picketing as fair persuasion in this language: 


“(1) As used in this Chapter, ‘fair persuasion’ means ar- 
gument, exhortation or entreaty addressed to a person with- 
out 


(a) threat of physical harm or economic loss, or 
(b) molestation or harassment, or 
(c) material and fraudulent misrepresentations. 


“(2) Picketing at or near another’s place of business for 
the purpose of persuading third persons, in accordance with 
the standards stated in Subsection (1), to adopt a course of 
conduct toward his business is a form of fair persuasion of 
the third persons if access to the place of business is not ma- 
terially obstructed thereby.” 


Authorities defining and interpreting peaceful picketing are ex- 
tensively reviewed in City of Reno v. The Second Jud. Dist., 59 Nev. 
416, 95 P. (2) 994, where the court holds: 


“Peaceful picketing’ is a lawful means of labor union 
activity, since in ‘peaceful picketing’ there is an entire ab- 
sence of fraud, violence, or anything of an intimidating na- 
ture, and it is characterized by peaceful persuasion for the 
promotion of a lawful purpose.” 


The opinion cites authorities holding that the “dogma” that “pick- 
eting” is necessarily a species of coercion and intimidation has long 
since been discarded. 


The change in meaning of the term picket from 1898 to the present 
time is discussed in Book Tower Garage v. Local No. 415 (Mich.), 295 
N. W. 320: 


“Webster’s New International Dictionary, 2d Ed. (1938), 
defines a picket as: ‘A person posted by a labor organization 
at an approach to the place of work affected by a strike to 
ascertain the workmen going and coming and to persuade or 
otherwise influence them to quit working there’. While this 
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definition does not encompass all the activities included by 
the word ‘picketing’, we note the absence of the element 
‘annoy’. It would serve no useful purpose to attempt at this 
date to re-examine the rightness or wrongness of the conclu- 
sion of 1898; it is enough that it has been declared that the 
dissemination of information about a labor dispute near the 
premises of the employer no longer has inherent in its nature 
the ‘covert and unspoken threats’ which prompted the de- 
cision in the Beck case.” 


It has been said that the word picket is a word of “vague con- 
tours” (Am. Fed. of Labor v. Bain (Ore.), 106 P. (2) 544, 130 A. L. R. 
1278, 1291), and that the term may include a wide range of action. 
See cases cited in 83 A. L. R. 200, “What Amounts to Picketing.” 
Other cases are collected in 16 A. L. R. 233 et seq. and in 27 A. L. R. 
654 et seq. 


In Senn v. Tile Layers Protective Union, 301 U. S. 468, 81 L. ed. 
1229, the court held: 


“The term ‘peaceful’ as used in a statute prohibiting the 
issuance of injunction against peaceful picketing or patrolling, 
whether singly or in numbers, implies not only absence of 
violence, but the absence of any unlawful acts.” 


Picketing may occur simply by “standing along the highways of 
approach”. Walter A. Wood Machine Co. v. Tookey, 186 N. Y. S. 95; or 
by “walking on the opposite side of the street” with a sign. Mason and 
Dixon Lines Inc. v. Odam (Ga.), 18 S. E. (2) 841, citing 31 Am. Jur., 
sec. 223, p. 943. And persons occupying automobiles parked in front 
of a struck business, carrying banners, constitute a part of the picket 
force. Pezold v. Amalgamated Meat Cutters (D. C. app. Cal.), 128 P. 
(2) 611. 


In John R. Thompson Co. v. Delicatessen & Cafeteria Workers 
(New Jersey), 8 At. (2) 130, the court held that carrying placards in 
the neighborhood of defendant’s restaurant but not close enough to 
single out for attention persons entering or leaving the business, did 
not constitute picketing. 


It has been repeatedly held that each case must depend upon its 
own surroundings in determining whether there is intimidation or 
inoffensive persuasion, and the question involved is one of fact. J. L. 
Jones v. E. Van Winkle Machine Works, (Ga.) 62 S. E. 236,17 L. R. A. 
(n. s.) 848; 31 Am. Jur., sec. 240. See cases cited in 116 A. L. R. 500, 
where it is also indicated that picketing is relative and dependent 
upon the nature and size of the community. 


In determining whether intimidation or coercion exists, force 
“threatened is the equivalent of force exercised” and each striker, un- 
der the law of conspiracy, is liable and responsible for the acts of all 
others including nonunion participants in the accomplishment of the 
common purpose. Local Union No. 858 Hotel & Restaurant Employees 
Int. Alliance v. Jiannas, et al. (Ark.), 200 S. W. (2) 763 (1947). 


Distance is discussed in Beck v. Railway Union, (Mich.) 77 N. W. 
13: 
“The distance that this was done from the mill of the 


complaints does not detract from its character or harmfulness. 
It was just as effective and as wrong when done 1,000 feet 
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from the mill as when done 10 feet from it. The act itself, 
not the distance, determines its character.” 


Further the court said: 


“Threats in language are not the only threats recognized 
by the law. Covert and unspoken threats may be just as 
effective as spoken threats.” 


Picketing per se may be unlawful where past picketing has been 
accompanied by violence or other improper conduct. Milk Wagon 
Drivers Union v. Meadowmoor Dairies, 85 L. ed. (adv. 497), 132 
A. L. R. 1200. Moreover, the legality of the whole strike may be 
questioned when it fails or becomes ineffective. See 122 A. L. R. 
1292. 


March 1, 1950 
VETERANS 


Type of Discharge as Affecting Eligibility for Benefits 


SUBJECT: Veterans: Type of discharge as affecting eligibil- 
ity for benefits. 


REQUESTED BY: Louis R. Eby, Director, Department of Veterans’ 
Affairs, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 


QUESTION: Is a veteran who has received an honorable dis- 
charge from services in the armed forces during 
the period of World War I or World War II, and 
who has subsequently reenlisted in the armed 
services and received a dishonorable discharge 
from his last enlistment, entitled to the benefits 
provided for veterans in Sections 80-102 and 80- 
403, R. S. Supp. 1949? 


CONCLUSION: Yes. 
ANALYSIS 


Section 80-402, R. S. Supp. 1949, provides in part that aid from the 
Nebraska Veterans’ Aid Fund shall be expended for “‘discharged vet- 
erans who come within one of the following classes: (1) All honorably 
discharged, or its equivalent, veterans of World War I or World War II, 


ee RD 


Section 80-401.01 contains the following definitions: 


“For the purpose of this act, the following words, terms 
and phrases shall have the meanings herein given: (1) * * * 
(2) ‘veteran of World War I’ is a person who served on active 
duty in the armed forces of the United States between April 
6, 1917, and November 11, 1918, and who has received an 
honorable discharge, or its equivalent, from such services 
* * *: and (3) ‘veteran of World War II’ is a person who served 
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on active duty in the armed forces of the United States be- 
tween December 7, 1941, and September 2, 1945, and who re- 
ceived an honorable discharge or its equivalent, from such 
service * * *.” 


Under the Act in question it appears quite clear that it was the 
intention of the Legislature to extend certain benefits to individuals 
who had served honorably in defense of their country during the time 
of war. It carefully specified the dates to be used in determining 
what was a “time of war”. In equally clear terms it laid down a 
standard for determining whether or not the service of a particular 
individual had been honorable during such time of war; that is, if he 
received an honorable discharge at the conclusion of his service during 
time of war, it should be deemed sufficient for the purposes of this 
act. The conduct of an individual subsequent to honorable service in 
time of war was not set up as one of the standards for determining 
eligibility. Even the commission of a felony will not, in itself, de- 
stroy the eligibility of an otherwise qualified veteran. 


However, the period of war time service must have been term- 
inated by an honorable discharge. If the individual simply extended 
his period of enlistment after the war, and his service in the armed 
forces was continuous, an honorable discharge would still be neces- 
sary; that is, extension of an enlistment, without an interruption in 
service, is not the equivalent of an honorable discharge at the time of 
such extension. (Wallace v. State, 145 Kan. 764, 67 P. 2nd 505). 


This office has previously held that the same definition of the 
term “veteran” should be used in administering Section 80-102 as is 
used in connection with Section 80-403. (Report of the Attorney Gen- 
eral, 1947-1948, page 352, December 3, 1947). 


For the reasons outlined, it is concluded that a veteran who has 
served in either World War during the dates specified, and who re- 
ceived an honorable discharge upon the completion of that period of 
continuous service, cannot be disqualified by reason of a dishonorable 
discharge received at the termination of a separate and unrelated 
period of service. 


March 1, 1950 
SCHOOL DISTRICT 
Special Levy Funds, Investment in Warrants by County Treasurer 


SUBJECT: School District: Authority to invest funds. 


REQUESTED BY: W. B. Rist, County Attorney, Gage County, Be- 
atrice, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
QUESTION: Where a school district has voted a special levy 


under the provisions of Section 79-144, Revised 
Statutes of Nebraska, 1943 (Section 79-422, R. S. 
Supp. 1949), may the county treasurer invest the 
fund so created in warrants of the school district 
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concerned, when so requested by its school board 
or board of education? 


CONCLUSION: No. 
ANALYSIS 


According to your letter, the Beatrice School District voted a three 
mill levy under the provisions of Section 79-144, Revised Statutes of 
Nebraska, 1943, and a fund in an undisclosed amount has been created 
as a result of tax collections under that levy. You further state that 
at a recent meeting of the board of education a motion carried direct- 
ing that the County Treasurer be requested to invest such fund in the 
general warrants of the school district until such time as the money 
was needed by the district, but that the County Treasurer doubts his 
authority to make the investment as requested. 


The original act authorizing the special levy was passed in 1935. 
(Chapter 170, Laws of Nebraska, 1935, page 624). The title to that 
Act is as follows: 


“An Act relating to schools; to provide for a special an- 
nual tax levy to constitute a sinking fund, by boards of edu- 
cation of any school district in Nebraska for the purpose of 
erecting school houses or school buildings, or additions and 
improvements to any existing school building; to provide for 
the investment of such fund; and to provide the manner of 
submitting the proposition to the voters.” 


The following provision was placed in the original Act with refer- 
ence to investment, and although the Act has been amended in other 
respects the provision relative to investment remains unchanged: 


“* * * All funds received by the district treasurer for such 
purpose shall be immediately invested by such treasurer in 
United States Government bonds or in such securities as the 
Board of Educational Lands and Funds may invest the per- 
manent school funds of the State of Nebraska during the 
accumulation of such sinking fund.” 


In the construction of the language used in the foregoing quota- 
tion, it is to be remembered that when the word “shall” appears, man- 
datory or ministerial action is presumed. (Section 49-802 (1), R. S. 
Supp., 1949). 


Since the Board of Educational Lands and Funds is not authorized 
to invest permanent school funds in school district general fund war- 
rants, there would be no authority to invest the fund in question in 
such warrants. Nor is there any authority for the County Treasurer to 
invest such fund, since the Legislature has expressly provided that 
this shall be done by the district treasurer. (Sections 79-424, 79-435, 
79-460, R. S. Supp., 1949). 


For the reasons outlined herein, it is our opinion that the County 


Treasurer would have no authority to carry out the request of the 
Board of Education with reference to the investment of the fund. 
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March 2, 1950 
CORPORATIONS 


Foreign, Qualifications of Doing Business in Nebraska 


SUBJECT: Foreign corporation doing business in Nebraska. 


REQUESTED BY: Hon. Frank Marsh, Secretary of State, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 


QUESTION: Is a foreign corporation doing business in Ne- 
braska so as to be required to qualify in the state 
under the facts set forth in the analysis herein. 


CONCLUSION: Such corporation is not doing business in the 
State of Nebraska within the meaning of the ap- 
plicable statutes. 


ANALYSIS 


You inquire whether a foreign corporation is doing business in 
Nebraska so as to be required to qualify under our laws under the 
following circumstances: 


The corporation, a dealer in sea foods, maintains stocks in various 
public cold storage warehouses in this state; the corporation has no 
employees of its own working in this state but these stocks are sold 
through local brokers who mail their orders directly to the home office 
of the corporation and invoices are sent directly from such home office. 


In discussing the question of whether or not a foreign corpora- 
tion is doing business within a state so as to be subject to qualify 
under the laws of said state, it is stated in 20 C. J. S. 57, paragraph 
1840: 


“The statutes under consideration have no application to 
the acts of a foreign corporation in making sales or contracts 
for the sale of goods in interstate commerce, or the consumma- 
tion of such transactions by the shipping or delivery of the 
goods from outside the state; hence, the statutes have no 
application to the acts of agents of a foreign corporation in 
soliciting, receiving, and transmitting orders for such goods, 
and the delivery of the goods in response to the orders, unless 
the agent’s course of general conduct is such as to constitute 
the doing of business. * * * The mere fact that the goods sold, 
or contracted to be sold, are within the state at the time of 
the making of such sales or contracts, does not bring such 
transactions within the meaning of the statutes under con- 
sideration where their character as an interstate shipment has 
not yet terminated.” 


Also in 23 Am. Jur. 374, paragraph 378, it is said: 


“In many cases, a situation is presented in which goods 
have been shipped into a state in interstate commerce by a 
foreign corporation, and after an interval of time during which 
they are stored there or remain in the state, they are disposed 
of by the corporation and its representatives. Whether, in 
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such cases, the transaction loses its interstate character with 
the result that the corporation may be held to be doing busi- 
ness in the state within the meaning of statutes imposing con- 
ditions, restrictions, regulations, or taxation on the doing of 
business must be determined according to the circumstances 
of each case. The fact that goods forming the subject of the 
sale are present or are taken from the storage in the state will 
not, of itself, demonstrate that their sale is not interstate 
commerce, although it is to be taken into consideration in de- 
termining whether a sale taking place within the state retains 
the character of an interstate commerce transaction. The de- 
cisions appear to warrant the statement that as a general rule, 
where goods are shipped into the state for some purpose other 
than that of being thereafter offered to the general public for 
sale through the mediation of agents in the employ of the for- 
eign corporation, such goods do not so lose their character 
as articles of interstate commerce as to render their sale a 
doing of business within the state. * * *” 


Under the facts as you have set them forth, it is our opinion that 
said corporation is not doing business in the State of Nebraska within 
the meaning of the statutes under consideration. 


March 3, 1950 
MOTOR VEHICLES LICENSE AND REGISTRATION 


Registration, Vehicles Classified as Commercial Trucks 


SUBJECT: Motor vehicles; registration. 


REQUESTED BY: Clifford H. Phillips, County Attorney, Webster 
County, Red Cloud, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether (1) a jeep or (2) a passenger motor ve- 


hicle used by a mail carrier should be registered 
as a commercial truck. 


CONCLUSION: (1) No, unless the jeep was designed and equipped, 
or has been remodeled and equipped, to be used 
simultaneously for carriage of persons and prop- 
erty. 


(2) No. 
ANALYSIS 


Section 60-301, R. S. Supp. 1949, relating to registration of motor 
vehicles, provides, so much of it as is pertinent, as follows: 


* trucks shall include motor vehicles equipped or 
used to carry anything other than passengers; * * *.” 


It is obvious that any motor vehicle, whether it be popularly or 
commercially described as a jeep, a sedan, or a coupe, can be used 
to carry something other than passengers. Farmers regularly transport 
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farm products and feed supplies to and from town in passenger ve- 
hicles. 


Where a vehicle, whatever name may be ascribed to it by the 
manufacturer or the public, is designed and equipped primarily for 
the transportation of property, it is a truck, notwithstanding it can be 
used for carriage of persons. 


Likewise, where a vehicle is designed and equipped primarily to 
be used for the carriage of persons, it is a passenger vehicle, notwith- 
standing it can be used for transportation of property. 


We think that the statutory language, quoted above, must be un- 
derstood to classify as a truck any vehicle designed and equipped to be 
used for carriage of property, and any vehicle designed and equipped 
to be used for carriage of persons but which is actually used for car- 
riage of property rather than for carriage of persons. What was to be 
put beyond argument by the words “anything other than passengers” 
was the legislative intention that there are only two classes of things 
which are transported by motor vehicles: (1) persons, and (2) every- 
thing else under the sun. 


Therefore, if vehicles, such as certain but not all types of jeeps, 
are designed and equipped, or have been remodeled and quipped, to 
be used, and are used, simultaneously for the carriage of persons and 
property, then such vehicles are trucks within the meaning of the stat- 
ute. The legislature did not intend that vehicles designed and equipped 
to carry simultaneously both classes of things could be registered in 
the class of vehicles which are designed and equipped to be used, and 
are used, only for the carriage of persons. Cf. Filson v. Johnson, 115 
Kan. 206, 222 P. 742. 


But a vehicle designed and equipped to be used for the carriage of 
passengers is not a truck, within the meaning of the statute, merely 
because it is capable of being used, and is so used, for the transporta- 
tion of property as an incident to its use by the owner for the purpose 
for which it was designed and equipped. Thus it is neither the casual 
nor the periodically recurrent use of a passenger vehicle for transpor- 
tation of property as an incident to its use for carriage of persons 
which determines its classification as a truck,’ but rather the constant, 
regular and persistent use of the vehicle for the carriage of things 
other than persons. 


For purposes of prosecution for improper registration a county 
attorney would be bound to prove a case in the light of the foregoing 
principles. The duty lies upon the owner, under section 60-302, R. S. 
Supp. 1949, to register the vehicle in the proper class. It does not lie 
within the province of a county treasurer to make the determination 
in a case where the correct classification depends upon a usage of 
which the treasurer may not have sufficient knowledge upon which 
to rely. Therefore, we cannot flatly affirm that a mail carrier registers 
a jeep improperly if he declares it to be a passenger vehicle, save 
where, as pointed out above, his jeep was designed and equipped, or 
has been remodeled and equipped, to be used simultaneously for car- 
riage of persons and property. 
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March 3, 1950 
ELECTIONS 


Filling Vacancy of County Judge 


SUBJECT: Election to fill vacancy. 

REQUESTED BY: UH. B. Long, County Attorney, Franklin, Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 

QUESTION: Must a vacancy in the office of county judge 


which occurred more than two years prior to the 
expiration of the term be filled by election or 
appointment? 


CONCLUSION: Such vacancy must be filled by election. 
ANALYSIS 


Your county judge resigned his office effective June 30, 1949, at 
which time the county board appointed a successor to the office. You 
now inquire as to whether or not a vacancy exists which should be 
filled at the next general election. 


Section 21 of Article V of the Constitution of the State of Ne- 
braska provides as follows: 


“In case the office of any judge of the supreme court or of 
any district shall become vacant before the expiration of 
the regular terms for which he was elected, the vacancy shall 
be filled by appointment by the Governor, for the unexpired 
term, and until a successor shall be elected and qualified. 


“Vacancies in all other elective offices provided for in this 
article shall be filled by election, but when the unexpired 
term does not exceed two years the vacancy may be filled by 
appointment in such manner as the Legislature may provide. 
(Amended, 1920)”. 


Since the vacancy which occurred exceeds two years it must be 
filled at the next general election, and candidates will file for that 
office in regular form. 


For further information regarding this question we refer you to 
Heport of the Attorney General, 1945-1946 inclusive, pages 86 to 88 
inclusive. 


March 7, 1950 
ROADS AND IRRIGATION 


Prescribing Limitation of Children on School Bus 


SUBJECT: Motor vehicles; limitation of number of school 
children to be carried by bus. 
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REQUESTED BY: Chauncey C. Sheldon, County Attorney, Scotts 
Bluff County, Gering, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether the Department of Roads and Irrigation, 


as an incident to determination of the registra- 
tion fee, may prescribe a limitation upon the 
number of school children who may be trans- 
ported at one time in a bus by a motor carrier. 


CONCLUSION: No. However, the Legislature has accomplished a 
limitation indirectly by reason of the limitation 
of weight of the load of the vehicle. 


ANALYSIS 


Section 60-329, R. S. Supp. 1949, specifies the statutory formulas 
which are to be used in ascertaining the registration fee to be paid by 
the owner of a passenger car. In respect to vehicles which are used 
for the transportation for hire of seven or more persons, subsection (6) 
reads, so much of it as is pertinent, as follows: 


“Provided, that upon the registration of motor vehicles 
equipped to carry seven passengers or more and engaged en- 
tirely in transportation of passengers for hire within munici- 
palities or in and within a radius of five miles thereof, or en- 
gaged in the transportation for hire of school children and 
school teachers to school activities and school functions away 
from the school, and for passenger cars owned and used ex- 
clusively by schools, colleges, or charitable institutions, the 
conditions and fees for such registration shall be fixed by the 
Department of Roads and Irrigation and such fees shall be 
determined by the same rate as paid by commercial trucks; 
and the carrying capacity of such motor vehicle or bus shall 
be computed by multiplying the maximum number of passen- 
gers the bus is equipped to carry by one hundred fifty 
pounds.” 


The initial paragraph of the statute requires that in all cases not 
within the terms of the proviso, above set forth, vehicles used for 
transportation for hire of seven or more persons shall have the regis- 
tration fee determined by weight, to be computed by multiplying the 
number of persons the vehicle is equipped to carry by 200. 


Assuming that the owner declares in accordance with the proper 
number of passengers the vehicle is equipped to carry and tenders the 
fee in accordance with the selected formula, then the question is 
whether the Department may, as a condition ‘of issuing the registra- 
tion plates, require the owner to limit the number of passengers he 
will carry at one time, particularly the number of school children. 


One might assume that by providing for the use of the formulas, 
which allocate arbitrary weights, 200 being the multiplying factor in 
the one instance and 150 in the other, for determining the registration 
fee, the Legislature intends to limit the number of passengers that 
might be transported at one time in a bus. But the Legislature must 
be taken to have been cognizant of the fact that busses, whether serv- 
ing the needs of the general public or of school children, would be 
carrying, more or less constantly, persons whose weight would not ap- 
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proach 200 pounds in the one instance nor 150 pounds in the other, and 
that some busses are designed and equipped to carry some standing 
passengers. It must be presumed, therefore, that the Legislature con- 
sidered the well known fact that busses to carry more passengers than 
the number which the bus is equipped to transport seated, and, there- 
fore, made allowance for the carriage of passengers in excess of the 
number that may be seated. It would follow, therefore, that the 
Legislature intended that weight was to be the controlling factor rather 
than the number of passengers, and thus it cannot be said that the 
Legislature intended to authorize the Department, by the use of the 
words underlined in the foregoing portion of Section 60-329 (6), to 
prescribe limitations upon the number of passengers that might be 
transported at one time. 


This conclusion is reinforced by a reading of Sections 39-725 and 
39-723.05, R. S. Supp. 1949, which set forth the penalties for violation 
of any of the provisions of Article 3 of Chapter 60 or of sections 39- 
723 to 39-723.04, R. S. Supp. 1949. It will be noted by sections 39- 
723.05 that busses are subject to those statutory provisions which de- 
fine excess loading and maximum tolerance, the registration fees for 
busses being computed at the rate prescribed for commercial trucks. 


It would follow, therefore, that a limitation upon the number of 
school children who may be transported at one time in a bus is ac- 
complished indirectly. If a bus transporting school children is carry- 
ing a load of more than twenty percent in excess of the weight carry- 
ing capacity on which the registration fee on said vehicle has been 
paid, then it is operated in violation of the law. 


It is plain that no greater registration fee for a bus can be 
paid by the owner nor exacted by the Department than the one de- 
termined by the use of the statutory formulas set forth in Section 
60-329. A bus cannot be so licensed as to authorize the carriage of a 
number of passengers greater than the number of persons whose actual 
combined weight, when they are being transported, is equal to the 
weight determined by the appropriate formula, plus the statutory toler- 
ance. 


Thus, whether a bus is overcrowded or overloaded is to be deter- 
mined by weight rather than by the number of passengers on board. 
It is to be understood, of course, that a motor carrier holding a cer- 
tificate of convenience and necessity issued by the Railway Commission 
and transporting school children as a charter operation, as an inci- 
dent to its regular business, will still be subject to any rules and 
regulations prescribed by that Commission respecting overcrowding 
of a bus. But by Section 75-224, R. S. Supp. 1949, a motor carrier for 
hire engaged in the transportation of school children and teachers to 
and from school is not subject to the jurisdiction of the Railway Com- 
mission. 


March 8, 1950 
TAXATION 


Assessment of Partially Constructed Improvements 


SUBJECT: Taxation; partially constructed improvements. 
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REQUESTED BY: Philip K. Johnson, State Tax Commissioner, State 
House, Lincoln, Nebraska. 


QUESTION: Whether real estate which, on March 10, is being 
improved by the erection of a building thereon 
may be assessed for the full value of the building 
in a case where the construction is completed 
prior to July 1. 


CONCLUSION: No. Only the value of the real estate as en- 
hanced by the value of the partially completed 
structure on March 10 is subject to assessment. 


ANALYSIS 


Section 77-1301, R. S. Supp. 1949, provides, so much of it as is per- 
tinent, as follows: 


“All real property in this state subject to taxation shall be 
assessed as of March 10 in each even-numbered year, which 
assessment shall be used as a basis of valuation for taxation 
until the next regular assessment, except as provided in this 
section and in sections 77-1306 and 77-1307.” 


It is clear that the value of real estate together with whatever 
improvements are located thereon, is to be determined as of March 10. 
That any property which comes into existence, as distinguished from 
property brought into the state, subsequent to March 10 and prior to 
July 1 of the same year, is not assessable for that year is settled, as to 
personal property, by Seward County v. Jones, 105 Neb. 705, 181 N. W. 
652. In that case the court held that property is to be valued as of the 
day fixed by statute, and that property which did not come into exist- 
ence, or which acquired no value, until a day subsequent to assessment 
day could not be assessed for that year. 


In Wood v. McCook Water Works Co., 97 Neb. 215, 149 N. W. 417, 
the court, in laying down the rule that property must be assessed as 
of the statutory assessment date, rejected the argument “that the 
whole matter of assessment is progressive, and is not concluded until 
the work of the assessor, the county board and the state board is com- 
pleted in the final levy made after all their work is done.” 


By parity of reasoning, the value date for real estate must like- 
wise be the date fixed by statute, and partially constructed improve- 
ments are to be assessed as of March 10, according to the value there- 
of on that day. Such was the case in Watson Bros. Realty Co. v. 
County of Douglas, 149 Neb. 799, 32 N. W. 2d 763, where it was held 
that the further value added to real estate by the completion, after 
March 10, in an even numbered year of a building which was partially 
constructed on March 10, which partial improvement was then as- 
sessed, was to be assessed in respect of the full value of the completed 
improvement as of March 10 in the following odd numbered year. 
The court in its opinion construed Section 77-1306, R. S. Supp. 1949, to 
require that such procedure be followed by the county assessor. Sec- 
tion 77-1307, R. S. Supp. 1949, is not involved, since it relates to de- 
crease in value of real estate by destruction of improvements. 
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March 16, 1950 


SCHOOL RETIREMENT SYSTEM 
Reemployment of Member After Retirement, Effect 


SUBJECT; 
REQUESTED BY: 
OPINION BY: 


QUESTIONS: 


CONCLUSION: 


School Retirement System—Reemployment of 
member after retirement; effect. 


Glenn I. Anderson, Director of Retirement Sys- 
tems, State Capitol, Lincoln, Nebraska. 


Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


1. When a member is retired his savings are 
transferred from the Employees’ Savings Ac- 
count to the Annuity Reserve Fund. If this per- 
son should again become a school employee, 
should the remaining amount credited to his ac- 
count be transferred back to the Employees’ Sav- 
ings Fund? 


2. If so, should deductions be made from the 
ployee’s pay and credited to this account? 


3. If the account remains in the Annuity Re- 
serve Fund and the employee dies while so em- 
ployed, what would be the procedure if the ten 
year certain option had been selected? 


4. If the payments are made to the beneficiary, 
will they expire at the end of 120 months from 
the first payment or must 120 payments actually 
be made? 


5. May a member who has retired at age 65 be 
reemployed as a school employee? 


1. If a school employee, having arrived at age 
65, retires and later becomes reemployed, his 
account remains in the Annuity Reserve Fund 
and is not transferred back to the Employees’ 
Savings Account. 


2. In such case no deductions should be made 
from the member’s pay and no further sums are 
to be credited to his account. 


3. If the retired member is later reemployed as 
a school employee after having elected to take 
the ten year certain option, and dies while so 
employed, the unpaid remainder of the 120 
monthly payments should be paid to his bene- 
ficiary or his estate. 


4. In such case it is necessary that 120 actual 
monthly payments be made even though such 
payments are over a longer period than ten 
years. 


5. A member retired at age 65 may later be re- 
employed, but does not again become an active 
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member of the Retirement System. His right to 
benefit payments is suspended during his re- 
employment, however. 


ANALYSIS 


Section 79-1531, R. S. Supp. 1949, provides that all amounts de- 
posited by or on behalf of a school employee shall be held for his 
benefit in the school Employees’ Savings Fund, except the part de- 
ducted for administration expenses. Section 79-1532 provides that the 
account in said fund of each member shall be credited annually with 
interest on the basis of interest earnings. Section 79-1546 provides 
that upon the retirement of a member on a school retirement allow- 
ance, his accummulated contributions in the School Employees’ Sav- 
ings Fund shall be transferred to the Annuity Reserve Fund. 


Section 79-1521, R. S. Supp. 1949, provides as follows: 


“Any member in service who attains or shall have attained 
the age of sixty-five years shall be retired forthwith from 
active duty as a school employee; Provided, that, with the 
approval of his employer, given from year to year, he may 
remain in service after he attains the age of sixty-five years; 
and provided further, that the provision of this section shall 
not apply to county school officials or state school officials 
who are members of the retirement system.” 


In our opinion given to you under date of November 8, 1948, we 
stated that where a teacher, who has reached the age of sixty-five, has 
been retired, his status as to benefits to be received by him as wll as 
to contributions from him is fixed as of that date, and that the fact 
that he may thereafter again become a school employee does not per- 
mit him to reenter the School Retirement System so as to increase his 
benefits or require him to make further contributions. The only effect 
of such reemployment is to suspend the payment of his retirement 
benefits during the period in which his reemployment continues. 
Where the teacher’s employment continues from year to year after 
age sixty-five, without a break, he remains a member of the Retire- 
ment System and must continue his contributions until retirement. 


It is our view, as stated in our former opinion, that having been 
retired, the status of the employee as to retirement obligations and 
benefits is fixed as of that date and the only effect of reemployment in 
the school system is to suspend payment of benefits until such re- 
employment by the school has ceased. Then the benefits are again 
paid exactly as if no interruption had occurred. 


This means that the member’s account, having been transferred, 
upon his retirement, from the Schol Employees’ Savings Fund to the 
Annuity Reserve Fund, should remain in the latter fund where it is 
again drawn on for payments when the member’s reemployment has 
ceased. If the account were restored to the Employees’ Savings Fund 
it would mean that the employee was reinstated as a member of the 
School Retirement System; his account would be entitled to be 
credited with the annual interest as provided in section 79-1532, and 
he would be subject to further deductions from his pay. Such was 
clearly not the Legislative intent. 


Your further inquire: 
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“If the account remains in the Annuity Reserve Fund and 
the person dies while so employed, what would be the pro- 
cedure if the ten year certain option had been selected?” 


Provision for the ten year certain option, which you mention, is 
found in section 79-1530, R. S. Supp. 1949. This section provides that, 
except where a beneficiary dies within thirty days of his retirement, 
he may elect either to receive an annuity for the remainder of his life 
which ceases at his death, or a reduced annuity payable for the re- 
mainder of his life but with the further provision that in the event 
of his death before 120 monthly payments have been made, the pay- 
ments shall continue to his designated beneficiary or to his estate until 
120 payments have been made. 


Your question assumes that a member has elected to take the ten 
year certain plan, which insures at least 120 monthly payments, rather 
than a straight life annuity. At the time he retires the amount of his 
monthly payment is determined by the board and it is further deter- 
mined that at least 120 of these monthly payments must. be made— 
either to the member or to his beneficiary or his estate. If the member 
is still living when these 120 payments have been made, he continues 
to receive these payments until his death. 


As said above, the only difference that is made when such em- 
ployee again is employed by a school is that his monthly payments are 
suspended during the period of his reemployment and are resumed 
when such reemployment ceases. The amount and numbers of such 
monthly payments remain unaffected. 


To illustrate: Suppose that the member has elected to take the 
ten year certain plan and has retired and has received 20 of the 120 
certain monthly payments he, or his beneficiary or estate, are to re- 
ceive. He then becomes reemployed as a school employee. His monthly 
payments immediately stop. There is no transfer of his account and 
no change in the amount of each monthly payment he is to receive. 
This has already been determined and is fixed. If he dies while still 
reemployed, the remaining 100 monthly payments are paid to his 
beneficiary or to his estate. If he ceases his reemployment and again 
draws monthly benefits and draws, say fifty more payments, and then 
dies, his beneficiary or estate receives the fifty monthly payments 
which are still unpaid at the time of his death. If, however, the mem- 
ber is still living when the 120 certain monthly payments have been 
fully paid, he continues to get monthly payments in the same amount 
for the remainder of his life. The Retirement Fund, in such cases, 
gets the benefit of the time during which he was reemployed and his 
payments suspended because the period in excess of ten years during 
which the Retirement Fund must continue to pay benefits is shortened 
by the period during which he was reemployed. 


You further inquire if, in cases where the ten year certain option 
has been elected and the member later becomes reemployed and dies 
before the ten years have elapsed the monthly payments cease at the 
end of 120 months after the first payment has been made or if 120 
monthly payments must actually be made. 


It is our opinion that the law requires that 120 monthly payments 
must actually be made regardless of the period of time over which 
they are made. 

A further question which is raised by your inquiry is whether or 
not a school employee, having attained the age of 65 and retired, may 
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thereafter become reemployed as a school employee, and, if so, what 
his status is with respect to the Retirement System. 


Section 79-1521, R. S. Supp. 1949, provides: 


“Any member in service who attains or shall have at- 
tained the age of sixty-five years shall be retired forthwith 
from active duty as a school employee; Provided, that, with 
the approval of his employer, given from year to year, he may 
remain in service after he attains the age of sixty-five years; 


en 


A casual examination of the language of the statute above quoted 
might suggest that the Legislature thereby intended to forbid the re- 
employment of a school employee who has retired at age sixty-five. 
However, the act nowhere expressly so states unless the language 
above quoted can be so construed. We believe that it will not bear 
such construction. 


The right to enter into contracts of employment is a fundamental 
right protected by both our state and federal constitutions. 16 C. J. S. 
622, Constitutional Law, Sec. 211. While such right is subject to 
regulation under the police power of the state, any statute limiting 
such right must be strictly construed and should not be extended be- 
yond the express provisions of the statute. 50 Am. Jur. 421, Statutes, 

ec. 397. 


It is our opinion that Section 79-1521 should not be construed to 
forbid the reemployment of a member of the Retirement System by a 
school board who has reached the age of 65 years and retired. How- 
ever, his status as to benefits was fixed and determined upon his re- 
tirement and, although he may be reemployed, he cannot again be- 
come a member of the Retirement System so as to be liable to fur- 
ther deductions from his pay or be entitled to any increase in retire- 
ment benefits. The only effect of his reemployment by a school dis- 
trict after his retirement at age 65 is that payment to him of retire- 
ment benefits should be suspended during the period of reemploy- 
ment and be resumed only when his reemployment has ceased. Of 
course, a school employee who reaches age 65 years but continues to 
be employed on a year to year basis remains an active member of the 
Retirement System until he finally retires. We are speaking of mem- 
bers who have been actually retired at age 65 or older and who are 
thereafter reemployed. 


March 17, 1950 
TAX CERTIFICATE 


Refund to Purchaser by County Board Where Tax Levied 
on School Land 


SUBJECT: Tax Certificate—Refund to purchaser by county 
board where tax levied on school land. 


REQUESTED BY: William W. Griffin, County Attorney of Holt 
County, O’Neill, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
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QUESTION: Where school lands have been sold under con- 
tract, and an extension of such contract has been 
granted such purchaser subsequent to May 3, 
1935, is the tax levied on the land subsequent to 
such extension void to the extent that the County 
Board would have the authority to refund to the 
purchaser of such taxes the amount paid by him 
for the tax sale certificate, as well as the amount 
of the subsequent taxes paid by him under the 
certificate? 


CONCLUSION: No. 
ANALYSIS 


The facts outlined in your letter are to the effect that certain land 
in Section 20, Township 26, Range 9, Holt County, is University land 
which was sold under contract to a private owner in 1913, but on 
which a deed has not yet been issued for the reason that the purchase 
contract has been extended from time to time, and there is still a 
balance due on this contract; that this land was entered on the real 
estate tax list in 1938, and that each year since that time a tax has 
been levied against the land on the basis of the full assessed value of 
the land; that on May 16, 1945 a certificate of tax sale was taken out 
by Holt County on this land, the taxes being unpaid, and that this 
certificate was assigned to an individual who has paid subsequent 
taxes on the land for 1944 to 1948; and, that the latter has now filed a 
claim with the Holt County Board for a refund of the amount paid by 
him for the certificate and the subsequent taxes, as well as interest 
thereon. You ask whether there is any authority for the county to 
make the refund. 


In order to arrive at a solution of the problem presented, it is 
first necessary to determine whether or not the land in question was 
properly placed on the tax rolls, and this requires an examination of 
the several sections of the statutes dealing with the matter. Sections 
77-1207 and 77-1208, Revised Statutes of Nebraska, 1943, have existed 
in their present form since they were first enacted in 1903 (Laws, 1903, 
Chap. 73, page 396), and are as follows: 


“77-1207. When real estate is exempt in the hands of the 
holder of the fee, and the same is contracted to be sold, the 
amount paid thereon by the purchaser, with the enhanced 
value of the investment and the improvements thereon, until 
the fee is conveyed, shall be held to be personal property and 
listed and assessed as such in the place where the land is 
situated. * * * All taxes imposed under this section may be 
collected by levy and sale of the interest of such owner, or 
by suit in the name of the county against such owner. 


“77-1208. School lands sold under the provision of any 
law of this state, or such as have been heretofore sold, shall 
not be taxable until the right to a deed shall have become 
absolute, but the value of the interest of such purchaser shall 
be taxable, which interest shall be determined by the value 
of the land and improvements, less the amount due the state.” 


Although by the foregoing sections, the interest of the contract 
purchaser of school lands was declared to be personal property, the 
very same session of the legislature, in the same general revenue law, 
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included the following provision which still exists in its original form 
(Laws, 1903, Chap. 73, page 472): 


“77-1848. Whenever any school or university land bought 
on credit is sold for taxes, the purchaser at such tax sale shall 
acquire only the interest of the original purchaser in such 
land, and no sale of such lands for taxes shall prejudice the 
rights of the state therein or preclude the recovery of the 
purchase money or interest due thereon. In all cases where 
the real estate is mortgaged or otherwise encumbered to the 
school or university fund, the interest of the person who holds 
the fee shall alone be sold for taxes and in no case shall the 
lien or interest of the state be affected by any sale of such 
encumbered real estate made for taxes.” 


Section 72-230, R. S. 1943, bears a great deal of similarity to Sec- 
tion 77-1208, above, and was first enacted in 1899 in substantially its 
present form (Laws, 1899, Chap. 69, Sec. 13, page 305). It provides: 


“72-230. Educational or saline lands sold under the pro- 
visions of any law of this state, or such as have been sold, 
shall not be taxable until the right to a deed shall have be- 
come absolute, but the value of the interest of such purchaser 
shall be taxable, which interest shall be determined by the 
value of the land and improvements, less the amount due the 
state; Provided, when such land shall be situated within the 
limits of any city or village * * *, then it shall be subject to 
all special assessments * * *, in the same manner as other lots 
and lands in such city or village, except that a sale of such 
school lots to collect such assessment or assessments shall only 
pass the interest or title of the purchaser from the state, his 
heirs or assigns, and his or their right to a conveyance of 
the same, upon the payment of any residue of the purchase 
price or interest.” 


For consideration next, we have Section 72-208, Revised Statutes 
of Nebraska, 1943: 


“When the Board of Educational Lands and Funds be- 
comes satisfied that full payment has been made on any tract 
of land sold by the state, the Governor shall issue a deed 
* * *, All deeds so issued shall be subject to record, and shall 
be received in evidence without acknowledgment, the same 
deeds that have been acknowledged; Provided, that, upon 
application of the holder of a contract for the renewal thereof, 
the secretary of the board shall notify the clerk of the county 
in which the land subject to renewal is located, together with 
a legal description of the same, and the clerk of such county 
shall forthwith place such land upon the tax list of the county.” 


The first part of the preceding quotation was passed in 1899 
(Laws, 1899, Chap. 69, Sec. 7, p. 303), but the proviso, which has been 
underlined, was added by a specific amendment in 1935. (Laws, 1935, 
Chap. 163, Section 6, page 597). The proviso was not a part of the 
original bill, but appears to have been added in the course of a heated 
debate in the House of Representatives during consideration of a broad 
bill touching several phases of the perennially controversial question 
of the leasing and sale of school lands. (S. F. No. 58, House Journal, 
1935, p. 1426). 
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Interpretation of statutes requires a determination of the legisla- 
tive intent, and the Nebraska Supreme Court has provided a number 
of rules for determining the intent where there is some question re- 
garding the application of a statute. A generally approved rule is 
that effect must be given to all parts of a statute, and no sentence, 
clause, or word should be rejected as meaningless or superfluous if it 
can be avoided. (In re Kraft’s Guardianship, 150 Neb. 171, 33 N. W. 
2nd 534). This rule would appear to have special application where 
the provision in question has been separately and specifically con- 
sidered by the Legislature, as in the situation now before us, where 
the provision was added by means of a specific amendment to a bill. 


It is equally true that all statutes relating to the same subject must 
be construed as if they were one law, and if possible, effect must be 
given to every provision. (Hergott v. Nebraska Railway Commission, 
145 Neb. 100, 15 N. W. 2nd 418). Applying this rule to the present 
situation, we find that for many years the statutes clearly provided 
that the interest of the contract purchaser of school land should be 
taxed as personal property. If it were the purpose of the Legislature 
merely to continue to tax that interest as personal property, the proviso 
added by the 1935 Legislature would have no point, and it therefore 
follows that it must have been intended that school lands under con- 
tract of sale should be placed on the real estate tax list upon the 
occasion of the first extension of the sale contract subsequent to adop- 
tion of the proviso, and that such land was thereafter to be taxed as 
real estate, and not as personal property, thus giving taxing authorities 
a different procedure for levying the tax and enforcing the lien created 
thereby. It appears that this was to be a part of the consideration for 
the granting of the extension. Quite certainly the evil which the 
Legislature sought to correct by placing such land on the tax list was 
the fact that much of this land was escaping all taxation because of 
the administrative difficulties which frequently result in a consider- 
able amount of personal property being omitted from individual per- 
sonal property schedules. Also, contract purchasers of: school lands 
were able to avoid the placing of such land on the tax list by leaving 
a small balance of the purchase price unpaid, and securing repeated ex- 
tensions of the purchase contract. Records of the Board show that 
some contracts have run for as much as 60 years, and still are not 
paid off. 


In summary up to this point, the conclusion is that the interest of 
the contract purchaser of school lands should have been taxed as 
personal property up to the time of the first extension granted to such 
purchaser subsequent to the effective date of the 1935 amendment to 
Section 72-208. (May 3, 1935). Thereafter, such lands should have 
been placed on the tax list, and that is exactly what was done in the 
specific case outlined in your letter. There the original purchase con- 
tract, entered into in 1913, matured on January 1, 1933, at which time 
it was extended to January 1, 1938, the extension to run for 3 years. 
It was again extended on January 1, 1941 for an additional period of 
10 years. An examination of your county records will undoubtedly 
reveal that shortly prior to January 1, 1938 the Board of Educational 
Lands and Funds advised your county clerk that the purchase contract 
had been extended and that the land in question should therefore be 
placed on the tax list. 


There appears to be no question but that the interest of the con- 
tract purchaser can be taxed as real estate. (Mauzy v. Hinrichs, 89 
Neb. 280, 131 N. W. 218; Morehouse v. Elkhorn River Drainage District, 
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90 Neb. 406, 133 N. W. 406). (See also Hagenbuck v. Reed, 3 Neb. 1; 
and Washington County v. Fletcher, 12 Neb. 356. The last two cases 
cited also reflect the controversy which raged even prior to 1900 over 
the matter of taxation of school lands under contract of sale.) 


Having concluded that such lands should have been placed on the 
real estate tax lists at the time of the first extension subsequent to 
May 3, 1935, the question now is, upon what valuation should the con- 
tract purchaser have paid taxes? Did the Legislature intend that he 
should thereafter be taxed for the full value of the land in considera- 
tion of the granting of the extension, or did they intend that he should 
only be taxed on the value of his interest? There is some indication 
that the administrative interpretation was that the full value of the 
land should be reflected in the assessment, and not just the value of 
the contract purchaser’s interest. Furthermore, the usual and ordinary 
interpretation of the phrase “shall forthwith place such land upon the 
tax list of the county” would appear to support that view. However, 
going back to the rule that all statutes relating to the same subject 
must be construed as if they were one law, and if possible, effect must 
be given to every provision, we find that both Section 72-230 and 77- 
1208 provides identical language that “the value of the interest of such 
purchaser shall be taxable, which interest shall be determined by the 
value of the land and improvements, less the amount due the state”. 
That language is specific and is not ambiguous, and the legislature is 
presumed to have been familiar with the sections quoted at the time 
the proviso to Section 72-208 was added in 1935, and it is therefore 
concluded that only the value of the contract purchaser’s interest was 
subject to taxation, such value to be computed in accordance with the 
formula prescribed in Sections 72-230 and 77-1208. 


Your letter states that there has never been any assessment of 
personal taxes against the improvements on the property or upon the 
value of the purchaser’s equity, and that “taxes have been assessed 
against the real estate in years past on the mistaken assumption that 
a deed had been issued therefor from the state, and it further appears 
that the land was taxed at its full value and no deduction made therein 
for the amount still outstanding on the principal of the contract.” It 
is our opinion that the fact that the land was taxed at its full value 
does not make the tax void. In Janike v. Butler County, 103 Neb. 
685, 174 N. W. 847, the Court said: 


“So long as the property assessed is liable to taxation, or 
is liable to taxation in part, plaintiff’s remedy is to go before 
the board of equalization, where that portion constituting the 
overvaluation, however it may occur, may be abated.” 


It is true that the foregoing rule was severely restricted, or pos- 
sibly overruled, by McDonald v. Masonic Temple Craft, 135 Neb. 48, 
280 N. W. 275, which in turn overruled McDonald v. Masonic Craft, 
133 Neb. 589, 276 N. W. 176. However, in Reed v. Douglas County, 148 
Neb. 505, 28 N. W. 2nd 144, the court clarifies the various cases on the 
subject by stating: 


“Tt appears from the holdings in the last two cases that, if 
a tax is levied on exempt and nonexempt property and it is 
impossible to separate it, then the tax is void, but if it can be 
separated it is not void.” 


In the present case there would be no difficulty in separating the 
part of the tax which might be considered void, since the statutes 
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clearly prescribe the manner in which this may be done; that is, by 
subtracting the amount due the state at the time of the assessment. 
(Sections 72-230 and 77-1208). The amount still due is available from 
your county records, and from the records of the Board of Educational 
Lands and Funds. 


The tax on the property not being void, we turn to the matter 
of the claim for refund filed by the tax sale purchaser. The mere fact 
that the land may have been assessed too high does not provide a basis 
for a refund, as is shown by the case of Speidel v. Scotts Bluff County, 
125 Neb. 431, 250 N. W. 555, and cases cited therein. In the Speidel 
case the Court said: 


“In our opinion, the statute does not include, as one of the 
grounds for a refund, that the land has been assessed too 
high, * * *. Such an error of the county officers does not con- 
stitute a violation of official duty, or actionable wrong-doing 
on the part of the public officer, for the county is in no sense a 
warrantor or guarantor of the title, but the doctrine of caveat 
emptor prevails at all times in the purchase of tax sale cer- 
tificates.” 


In the same case, the Court summarized the rule concerning re- 
funds in the following language: 


“In order to hold a county liable for a refund to a tax 
certificate purchaser, it must appear that the land has been 
sold for taxes when no tax was due at the time, or sold in 
consequence of an error in describing the land (Sec. 77-1847, 
R. S. 1943), or it must have been determined by a court of com- 
petent jurisdiction that said sale was void (Sec. 77-1859, R. S. 
1943).” (See also Farm Investment Co. v. Scotts Bluff County, 
125 Neb. 582, 251 N. W. 115; and Gibson v. Dawes County, 129 
Neb. 706, 262 N. W. 671). 


Considering the provisions of the various statutes on the subject, 
as discussed herein, it is our opinion that your county board would 
not be warranted in concluding that no tax was due at the time the 
property was sold for taxes, and they would therefore have no author- 
ity to make a refund unless and until it had been determined by a 
court of competent jurisdiction that such sale was void. 


March 17, 1950 
GAME, FORESTATION AND PARKS COMMISSION 


Disposition and Confiscation of Non-Residents’ Guns; Hearing 


SUBJECT: Guns taken by the Game, Forestation and Parks 
Commission. 


REQUESTED BY: William R. Cunningham, Supervisor of Law En- 
forcement, Game, Forestration and Parks Com- 
mission, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 
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QUESTION: What disposition should be made of guns taken 
from non-residents who violate the game laws 
and who fail to appear at the time of trial? 


CONCLUSION: Such guns cannot be forfeited to the state without 
a hearing. 


ANALYSIS 
Section 37-610, R. S. 1943, provides in part as follows: 


«* * * All guns and lawful nets while being used illegally 
shall be seized upon the arrest of the person so using them, 
and upon conviction of such person of the violation of any 
provision of this act, all and every gun and otherwise lawful 
net so used by such person as a part or element of such viola- 
tion shall be forfeited to the state. * * *” 


This section clearly authorizes the forfeiture of these guns only 
after conviction, and any attempt to confiscate the same without a 
hearing would be unlawful. While it is true that property which may 
be used only for an unlawful purpose may be declared a public nuis- 
ance and summarily confiscated, property of a nature innocent in itself 
and susceptible of the beneficial use may not be confiscated without a 
hearing although it is charged that the same has been put to an un- 
lawful use. See McConnell v. McKillip, 71 Neb. 712, 99 N. W. 505. 


You are, of course, entitled to hold these guns pending hearing, 
and if necessary may extradite the accused if he has left the state and 
if tried and convicted, the guns would be forfeited to the state. 


March 20, 1950 
MOTOR VEHICLES LICENSES AND REGISTRATION 


Farmers’ Trailers; Requirement of Commercial Trailer 
License; Overloading 


SUBJECT: Motor vehicles; trailers of farmers. 


REQUESTED BY: Walter H. Smith, County Attorney, Cass County, 
Plattsmouth, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: 1. Whether a farmer, engaged in hauling by 


tractor, from farm to market, a trailer carrying 
farm products the weight of which is more than 
twenty percent in excess of the carrying capacity 
for which the trailer was registered, the loading 
being in excess of 4,000 pounds, thereby: (a) vio- 
lates section 39-723.03, R. S. Supp. 1949, relating 
to overloading of trailers; and (b) may be re- 
quired to purchase a commercial trailer license? 


2. Whether a farmer, engaged in hauling by 
tractor, from farm to farm, a trailer carrying 
farm products is required to license such trailer? 
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3. If so, and if the trailer likewise is carrying a 
load in excess of 4,000 pounds, do the same an- 
swers govern as in l-a and 1-b above? 


CONCLUSION: l-a Yes; 1-b Yes; 2 Yes; 3 Yes. 
ANALYSIS 


In our opinions of October 10 and December 8, 1949, we held that 
trailers of farmers must be registered under the provisions of section 
60-332, R. S. Supp. 1949. Section 60-311, R. S. Supp. 1949, no longer 
excludes trailers of farmers from classifications as commercial trailers. 


Section 60-332 provides that trailers of less than 1,000 pounds and 
up to 4,000 pounds carrying capacity shall operate only under condi- 
tions similar to those designated for the farm and local trucks men- 
tioned in section 60-330, R. S. Supp. 1949. That section provides for 
registration fees and reference must be had to section 60-311 to de- 
termine what are the conditions under which farm trucks, with factory 
rating carrying capacity of three tons and less, may be operated. It 
will be noted that the breaking point for trailers is 4,000 pounds carry- 
ing capacity and for trucks 6,000 pounds factory rated carrying capa- 
city, and each kind of vehicle goes into the commercial class, in respect 
to registration fees, when it exceeds the breaking point. Once into 
the commercial class there is no restriction upon the nature of the 
use of the truck or trailer. Where a trailer is demonstrated by actual 
use to have a carrying capacity of more than 4,000 pounds and is used 
to carry loads in excess of that weight, then it "should be registered as 
a commercial trailer. No statute provides any exception or exemption 
from registration requirements or overloading restrictions for a farmer 
because he hauls farm products in a trailer, whether from farm to 
farm, from farm to market, or market to farm. 


The Legislature did not intend that only commercial motor trucks, 
truck-tractors or trailers should be subject to the prohibition against 
overloading. A farmer is a person within the meaning of section 39- 
723.05, R. S. Supp. 1949, which declares that any person operating any 
trailer in violation of any of the provisions of sections 39-723 to 39- 
723.04, R. S. Supp. 1949, shall be deemed guilty of a misdemeanor. The 
maximum tolerance allowed is, by cross reference to section 60-331, 
R. S. Supp. 1949, granted only to vehicles which are registered in the 
commercial class. Thus where a farmer violates section 60-332 by 
carrying a load in excess of the maximum weight for which he has 
registered his trailer, and the trailer is not in the commercial class, 
then he is subject to charge under section 39-725, R. S. Supp. 1949. 
Where the trailer is carrying a load which puts it into the commercial 
class, then the operator is subject to charge under section 39-723.03, 
R. S. Supp. 1949. 


March 22, 1950 
BOARD OF CONTROL 
Convict Labor, Employment of 
SUBJECT: Convict Labor. 


REQUESTED BY: Honorable Val Peterson, Governor of the State 
of Nebraska, State House, Lincoln, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; Walter E. 
Nolte, Deputy Attorney General. 


QUESTION: Is it mandatory upon the Board of Control to em- 
ploy the labor of convicts wherever possible in 
the operation of activities under the Board’s 
charge? 


CONCLUSION: The Board of Control is obliged to use convict 
labor or the labor of the state charges in all con- 
struction, repair and improvement of state insti- 
tutions when it deems the use of such labor to be 
practicable. 


ANALYSIS 
Section 83-134 reads in part as follows: 


“The Board of Control shall have general charge of the 
erection of new buildings, the repair and improvement of 
buildings including fire escapes, and the improvement of 
grounds. Buildings and other improvements costing more 
than five thousand dollars shall be constructed under esti- 
mates furnished by the deputy inspector and supervisor of 
construction and be let by contract, properly advertised, to 
the lowest responsible bidder. Convict labor or the labor of 
state charges shall be employed wherever the board deems it 
practicable in all construction, repair and improvement at 
state institutions.” 


The underlined words represent a slight change made by the stat- 
ute revisor in 1943 from the original enactment of 1913. The words as 
originally enacted were: 


“Provided, that in all repairs, improvements or new build- 
ings at any institutions, convict labor or the labor of state 
charges shall be employed wherever the Board deems the 
same to be practical.” 


This provision has remained in the law through several amend- 
ments which have affected this particular section. The legislative in- 
tent that these words be given force at the present time is apparent 
from the fact that this section was last amended in 1947 without tam- 
pering with the underlined words. 


In the original Act (Laws of 1913, c. 179, p. 545) the legislature 
made this provision in the law by which it first provided for the estab- 
lishment of the Board of Control. Prior to the 1913 session a constitu- 
tional amendment was adopted requiring the establishment of this 
board and this enactment vested in the Board of Control the power and 
authority over the state institutions named in that constitutional 
amendment. In 1913, as may be observed from the messages of the 
incoming and outgoing governors, there was considerable concern about 
the desirability of using penal labor upon the contract basis then 
utilized. The House of Representatives in that session passed a reso- 
lution deeming this method unsuitable from a reformation point of 
view, and resolving that the Board of Control should attempt to devote 
the labor of inmates. to work connected with supplying and manufac- 
turing articles needed in the operation of the state’s own institutions. 
Needless to say, economy was also a watchword in that Legislative 
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session. See Senate Journal 1913, pages 68-70 and 92-94; House Jour- 
nal 1913, page 227. 


We feel that the use of the word “shall” makes it mandatory for 
the Board of Control to make use of the labor of convicts and other 
state charges whenever it deems such labor practicable. Practicable 
has been defined as: 


“1, That can be put into practice; possible of execution 
of performance; feasible; as, a practicable scheme. 2. That 
can be used for an intended purpose; serviceable; as a prac- 
ticable route or mode of conveyance; in theatrical usage op- 
posed to simulated. 3. Being of practical value or advantage; 
desirable. 4. (Sland) Easily deceived; practiced upon; gull- 
ible.’ Funk and Wagnalls New Standard Unabridged Dic- 
tionary, 1940. 


Practical has been defined as: 


“1. Pertaining to or governed by actual use and experi- 
ence as contrasted with ideals and speculations; adapted to or 
dealing with the common affairs of life: opposed to theoretical; 
as practical statesmanship; practical sense.” Funk & Wag- 
nalls New Standard Unabridged Dictionary, 1940. 


The legal authorities which have contemplated the words “practi- 
cal” or “practicable” indicate little differentiation between the two. 


Joynes v. Pennsylvania R. R. Company, 83 A. 318, 234 Pa. 320, 
defines both words as “that that may be practiced or performed; cap- 
able of being put into practice; done or accomplished; feasible.” (See 
Saunders v. Welch, 26 A. 2d 34, 92 N. H. 74; Words and Phrases, Per- 
manent Edition, Vol. 33, p. 171; and pocket part, p. 24-25.) Woody v. 
South Carolina Power Company, 24 S. E. 2d 121, 202 S. C. 73, states as 
follows: “Practicable is akin to practical; means that which is possible 
of reasonable performance.” 


It is our opinion that any normal interpretation of these words re- 
quires the board to use this labor if there are sufficient trustworthy 
prisoners available to perform the work, and when from the stand- 
point of health, transportation, facility of guarding and otherwise main- 
taining the prisoners, it is possible to use convict labor. (See Section 
83-433 to 83-444, R. S. 1943). The discretion of the Board is limited 
solely to determining whether in a particular situation it will be 
practicable to take convicts to, guard and maintain them at, and use 
them in connection with such construction, repair and improvements 
as is being carried on at state institutions. 


March 24, 1950 


LICENSES 
Roadhouses, Non-Profit Closed Membership; Requirement of 
SUBJECT: Roadhouses—Licensing of. 


REQUESTED BY: Donald H. Weaver, County Attorney, Grand Is- 
land, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: Is it necessary that a roadhouse which is oper- 
ated by a non-profit closed membership club, have 
a license under Section 23-813, R. S. Supp. 1949? 


CONCLUSION: A roadhouse operated by a bona fide non-profit 
closed membership club is not a place of public 
amusement and is not required to obtain a license 
under Section 23-813. Where the club is a mere 
subterfuge to evade the law, however, and mem- 
bership is open to anyone at a nominal fee, the 
roadhouse must obtain a license. 


ANALYSIS 


Section 23-813, R. S. Supp. 1949, provides as follows: 


“No person, association, firm or corporation shall conduct 
or operate any roadhouse, dance hall, carnival, show, amuse- 
ment park or other place of public amusement, outside the 
limits of any incorporated city or village in the State of Ne- 
braska, without first having obtained a license from the county 
board of the county in which the same is to be operated. Any 
person, corporation or association violating the provisions of 
this section shall upon conviction thereof be punished by a 
fine of not less than ten dollars nor more than fifty dollars for 
each offense. Every day in which the roadhouse, dance hall, 
carnival, show, amusement park or other place of public 
amusement shall be operated without said license shall con- 
stitute a separate and distinct offense in violation of this sec- 
tion; Provided, that no license shall be required for a dance in 
an inhabited private home to which no admission or other 
fee is charged.” 


It will be noted that the statute after enumerating roadhouses, 
dance halls, etc. says “or other places of public amusement”. This 
phrase would indicate that the roadhouse must be so operated as to 
constitute a place of public amusement in order to come within the 
purview of the statute. 


However, the mere fact that it calls itself a club is not sufficient, 
in our opinion, to exempt it from the requirement of obtaining a li- 
cense. If it is a bona fide non-profit closed membership it is not, in 
our opinion, required to obtain a license. If, however, the club is a 
mere subterfuge to evade the law, and anyone can obtain a member- 
ship by payment of a nominal fee, it is our opinion that it is then a 
place of public amusement and is required to obtain a license. See 
Village of Atwood v. Otter, 296 Ill. 70, 129 N. E. 573. 


March 27, 1950 
STATE BUILDING COMMISSION 
Powers, Repair of Capitol Building 


SUBJECT: State Building Commission—Appropriation. 
REQUESTED BY: F. H. Klietsch, Secretary, State Building Com- 
mission. 
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OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 


QUESTION: 1. May the Commission use the funds appropri- 
ated in Section 28 of L. B. 434 (Laws, 1949, page 
944) for major repairs to the Capitol building with 
the approval of the Custodian? 


2. May the Commission with the approval of 
the Custodian use the funds appropriated in said 
Section 28 for engineering and architectural ser- 
vices as distinguished from actual construction 
and repair costs? 


3. Is the proposed contract satisfactory as to its 
form and substance? 


CONCLUSION: 1. Section 28 funds may be used for major re- 
pairs to the Capitol building but such funds can 
only be obligated for this purpose by the Custo- 
dian, the State Building Commission having no 
authority with respect to those funds except to 
approve the Custodian’s contract if the cost of 
the repairs exceeds ten thousand dollars. 


2. No. 


3. The Commission would have no authority to 
enter into a contract to obligate the state in ex- 
cess of the amount appropriated by the Legisla- 
ture for carrying on the work of the Commission. 


ANALYSIS 


The questions you have submitted require an analysis of certain 
statutes relating to the State Building Commission and to the Custodian 
of the Capitol building, since the various statutes on the same subject 
must be construed together. Section 72-706, Revised Statutes of Ne- 
braska, 1943, provides in part that the Governor shall be the custodian 
of the State Capitol grounds, and that he “shall have complete con- 
trol and all powers necessary to maintain the capitol and capitol 
grounds properly.” To carry out these functions, The Legislature has 
made available to the Custodian the funds appropriated by Section 28 
of the 1949 General Appropriation Bill. (Laws, 1949, page 944). Other 
sections of the statutes contain the general provisions which the Custo- 
dian must follow in carrying out- his duties. 


The 1949 session of the Legislature modified the duties and respon- 
sibilities of the Custodian by creating the State Building Commission 
(Laws, 1949, Chapter 211, page 601), and providing that: 


“Tt shall be the duty of the State Building Commission to 
supervise the repairs and improvements of the capitol building 
costing in excess of ten thousand dollars and approve con- 
tracts therefor.” 


Except for authority to adopt certain rules and regulations, the 
only other authority given to the Commission is to “employ architects 
and draftsmen for the preparation of such plans, working drawings, 
and specifications,” (for repairs and improvements), and to “contract 
in the name of the State of Nebraska for the securing of the services 
of such persons.” 
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To carry out its functions, the Legislature made a specific appropri- 
ation for the Commission (Laws, 1949, Chap. 277, Sec. 40, page 951), 
in the following language: 


“Expenses of the commission, including salaries and wages 
of architects and draftsmen as provided by Legislative Bill 
546, Sixty-first Session, Nebraska State Legislature, 1949 ap- 
propriate $6,000.” 


It appears that the Legislature determined that $6,000 was suffi- 
cient for the Commission to carry out its functions, and we find author- 
ity for the Commission to encumber any other funds except those 
specifically appropriated to it. The Custodian is the only individual 
authorized to expend money appropriated by Section 28 of the 1949 
appropriation. Since the Legislature has delegated to others the re- 
sponsibility for preparation of plans and specifications for repairs and 
improvements costing over ten thousand dollars and for supervising 
such work, the custodian would have no authority to obligate such 
funds for the purpose of carrying on work which he is no longer au- 
thorized to do. 


Returning now to the specific questions which you ask, the Com- 
mission itself has no authority to enter into contracts for the actual 
repairs and improvements to the Capitol Building. That is still the 
responsibility of the Custodian, and he has the authority to obligate 
Section 28 funds to carry out that work, although the Custodian’s 
contract for the work is subject to the approval of the Commission. 


Regarding your second question, the Custodian has no authority 
to expend Section 28 funds for engineering and architectural services 
in the case of repairs amounting to over ten thousand dollars, and he 
would therefore be unable to permit the Commission to expend Section 
28 funds for that purpose. 


Concerning the proposed contract for the services of an architect, 
submitted with your letter, there is no legal objection to entering into 
such a contract, with payment to be made on a percentage basis. How- 
ever, the Commission would have no authority to enter into a con- 
tract which’ would obligate the state beyond the amount of its ap- 
propriation. Your letter does not set out the estimated cost of the 
proposed repairs, and we are therefore unable to determine whether 
this particular contract exceeds the appropriation for the Commis- 
sion. We do wish to point out that there is a possibility for misunder- 
standing in the contract terms relative to the manner of payment of 
the 7% architects’ fee. The provisions for payment are as follows: 


“On completion of final working drawings and specifica- 
tions a payment on account of 5% of the cost of the work 
covered by the plans and specifications. 


“Remaining 2% as the construction proceeds based on the 
payments to contractors.” 


The 5% figure is presumably based upon the estimated cost of the 
project, since the contract will not have been let and actual cost of 
the project determined at the time final drawings and _ specifications 
are completed. The 2% figure is presumably based on the actual cost 
of the project, as determined by the bid which is accepted. It is sug- 
gested that both percentage figures should relate to the same definite 
figure, in order to avoid any possibility of a misunderstanding. 
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March 28, 1950 
NEBRASKA STATE RAILWAY COMMISSION 
Regulation of Electric Fences 


SUBJECT: Electric Fences—Jurisdiction of Nebraska State 
Railway Commission. 


REQUESTED BY: Richard H. Larson, Vice-Chairman, Nebraska 
State Railway Commission. 


OPINION BY: Clarence S. Beck, Attorney General; Bert L. 
Overcash, Assistant Attorney General. 


QUESTION: Does the above Commission have jurisdiction to 
regulate electric fences and electric fence con- 
trollers? 


CONCLUSION: No. 
ANALYSIS 


In 1915 the Legislature enacted certain statutes authorizing the 
Nebraska State Railway Commission to regulate the “construction, 
operation and maintenance of electric transmission, telephone and 
telegraph lines in the State of Nebraska”. (Laws of 1915, Chapter 242, 
page 560). These statutes now appear in sections 86-317 et seq. R. S. 
Neb. 1943. The first section of the above act (86-317) specifies that all 
“lines constructed for the transmission of electric current” are subject 
to the requirements thereof. The next section (86-318) provides that 
lines built for carrying electric current with a voltage in excess of 700 
volts must be approved in advance by the Railway Commission. 


It is our understanding that the electric fences involved in your 
inquiry carry a voltage exceeding seven hundred volts but have a 
very low amperage. 


The statutes above reviewed apply, and the Commission has juris- 
diction only where the line is used for the “transmission” of electric 
current. There is no process of transmitting electric current in an 
electric fence in the sense that there is a transfer or delivery of elec- 
tricity by that means from one place to another. Therefore it would 
seem that these statutes have no application to the installation and 
use of such a device and were not designed to have anything to do 
with such an instrumentality. See Stamey v. Western Union Tel. Co. 
(Ga.), 18 S. E. 1008, and Western Union Tel. Co. v. Gougar, 84 Ind. 176, 
179. 


March 29, 1950 
SCHOOL DISTRICTS 
Payment of Interest on Unpaid Building Fund Warrants 


SUBJECT: School Districts—Building Fund Warrants; pay- 
ment of interest on. 


REQUESTED BY: Raymond B. Morrisey, County Attorney, Tecum- 
seh, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: Is the county treasurer authorized to pay interest 
on building fund warrants issued by a school 
district with interest coupons attached for the 
time allotted for the warrants to run, where such 
warrants were not paid when due because of an 
insufficient tax levy by the district, and interest 
coupons have all been paid and detached, the 
warrants bearing the statement, “Interest evi- 
denced by coupons hereto attached. No interest 
paid except on presentation of coupon”? 


CONCLUSION: The county treasurer is authorized to pay such 
interest if there are funds available for that 
purpose. 

ANALYSIS 


Section 45-106, R. S. Supp. 1949, provides in part as follows: 


“All warrants or orders issued by the proper authorities 
of any county, city, township, school district, or other munici- 
pal subdivision less than a county * * * shall draw interest 
from and after the date of presentation for payment at such 
rate as is fixed by the issuing authority and endorsed on the 
warrant, which rate shall not be more than six percent per 
annum. * * 


Section 77-2201, R. S. Neb. 1943, provides: 


“All warrants upon the State Treasurer, the treasurer of 
any county, city, school district or other municipal corpora- 
tion shall be paid in the order of their presentation therefore.” 


Section 77-2202, R. S. 1943, requires that the treasurer of every 
school district shall keep a warrant register which shall contain speci- 
fied data, and section 77-2203, R. S. 1943, provides that wherever a 
warrant is presented for payment and there is not sufficient money on 
hand to the credit of the proper fund to pay the same, it shall be the 
duty of the treasurer to register such warrant. Section 77-2206 makes 
it the duty of every treasurer to pay each registered warrant in the 
order of its registration. 


Section 77-2214, R. S. 1943, provides: 


“Any treasurer who shall fail to register any warrant sent 
in the order of its presentation thereof, or shall fail to pay 
the same in the order of its presentation, shall be liable on 
his official bond to each and every person, the payment of 
whose warrant or warrants is thereby postponed, in the sum 
of five hundred dollars to be recovered in a civil action, one 
half of which shall go to the person bringing such action, and 
one half to the school fund of the county in which such action 
is brought.” 


Section 79-613, R. S. 1943, authorized the issuance of warrants 
against the fund for schoolhouse construction, and provided that “the 
interest on any such warrant shall be paid annually.” This statute was 
repealed by the 1949 Legislature, but presumably it was in force at 
the time the warrants you mention were issued. 
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We think it is clear from an inspection of the foregoing statutes 
that the Legislature contemplated that these school warrants should 
continue to draw interest until they are paid, and it is our opinion that 
the statement in the warrant, “No interest paid except on presentation 
of coupon”, does not relieve the district of the obligation to pay in- 
terest on the warrant as long as the principal remains unpaid. Cer- 
tainly the school district may not take advantage of its own default to 
avoid paying interest on the warrants in question. Under these 
circumstances we think the county treasurer is authorized, and that it 
is his duty, to pay interest on these warrants if there are funds avail- 
able for that purpose. 


March 29, 1950 


BLIND 
Conservator, Payments of Blind Assistance to 
SUBJECT: Blind Assistance—Payment to Conservator. 
REQUESTED BY: Fred C. Kiechel, County Attorney, Auburn, Ne- 
braska. 
OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTION: May a County Welfare Department lawfully make 


payments of blind assistance to a legally ap- 
pointed conservator of a blind person or can it 
pay such assistance only to a legally appointed 
guardian of the blind person? 


CONCLUSION: A duly appointed and qualified conservator of a 
blind person is, in legal effect, the guardian of 
the estate of such blind person, and the County 
Welfare Department may lawfully make pay- 
ments of blind assistance to such conservator, and 
the appointment of a legal guardian is unneces- 
sary. 

ANALYSIS 


Section 68-403, R. S. 1943, provides for the filing of an application 
for blind assistance. The section concludes with this sentence: “If 
the applicant is incapable of executing such application, it may be 
executed by the guardian or next friend of the applicant.” 


Section 68-409, R. S. 1943, provides: 


“If any guardian shall be appointed and qualified to take 
charge of the property of any recipient of blind assistance, the 
amount thereof shall be paid to said guardian upon his filing 
with the blind assistance board a certified copy of his letters 
of guardianship.” 


Sections 68-403 and 68-409, above mentioned, were enacted by the 
Legislature in 1935. At that time there was no provision in the law 
for the appointment of a conservator. In 1947, however, the Legisla- 
ture enacted sections 38-901 to 38-903, inclusive, providing for the ap- 
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pointment by the county court of a conservator for a physically disabled 
person. The duties and responsibilities of a conservator are essen- 
tially the same as those of a guardian, and the law specifically pro- 
vides that they shall give bond and be subject to the provisions of the 
law relating to the management of estates by guardians. 


It is our opinion, therefore, that where a conservator has been 
appointed by the county court for a blind person, and has duly quali- 
fied and given bond as such, he is, in legal effect, the guardian of the 
estate of such blind person, and the Welfare Department is authorized 
to make payments of blind assistance to such conservator. 


March 29, 1950 
GAME, FORESTATION, AND PARKS COMMISSION 
Resale of Fish, When License Required 


SUBJECT: Game and Fish—Sale of Catfish taken from the 
Missouri River. 


REQUESTED BY: Paul T. Gilbert, Executive Secretary, Game, For- 
estation and Parks Commission, State House, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 


QUESTION: Can any person purchase fish from a_ licensed 
commercial fisherman who obtains his fish from 
the Missouri River and resell them in the State 
of Nebraska without having a Seining-Vendor 
permit as required under section 37-505? 


CONCLUSION: No. 
ANALYSIS 


The question of the sale of catfish taken from the Missouri River 
is controlled by the provisions of section 37-505, the essential parts of 
which read as follows: 


“Tt shall be unlawful to buy, sell or barter any * * * game 
fish protected by this act at any time, * * * or for any com- 
mercial institution, commission house, restaurant or cafe 
keeper to have in possession at any time black bass, game 
birds or game animals protected by this act. Catfish or other 
game fish * * * lawfully shipped in from without the state, 
or game or fish lawfully acquired from a lawful game farm or 
a person having a fish-culture permit, may be sold in this state. 
The burden of proof shall be upon every such dealer and 
keeper to show by competent and satisfactory evidence that 
any game or game fish in his possession or sold by him was 
lawfully imported from without the state or was lawfully ac- 
quired from a licensed game farm or a person having a fish 
culture permit; Provided, however, fish lawfully taken from 
the Missouri River * * * shall be exempt from the provisions 
of this section * * * if the vendor of such fish shall first pro- 
cure a permit to seine and sell the same * * *.” 
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We think it clear from the foregoing that any individual who has 
taken catfish from the Missouri River under his own permit may sell 
them through his own restaurant, cafe commission house or commer- 
cial institution, and may sell them to anyone who wants to buy them 
from him. No one else may sell catfish taken from the Missouri River 
unless he has his own license and goes out and catches his own fish 
under that license. The Legislature has in effect limited the catch by 
limiting the sales outlets, and no provision for resale by a second or 
subsequent vendor has been made. 


March 29, 1950 
PRISONER 
Violation of Parole; Effect on Good-Time Credit 


SUBJECT: Prisons and Prisoners—Acquisition and Forfeiture 
of “Good-Time” Allowances. 


REQUESTED BY: Richard C. Neissner, Chief State Probation Offi- 


cer. 
OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
QUESTION: 1. Where an individual violates his parole and 


is returned to the penitentiary or reformatory, 
does he lose all of the good-time credit author- 
ized by Section 29-2632? 


2. May the warden or superintendent restore any 
of the good time credit lost in that manner? 


3. May the warden arbitrarily declare forfeit the 
good-time credit authorized by statute? 


4, Is it mandatory that the warden restore credit 
for good-time which has been forfeited under Sec- 
tion 29-2633, provided the prisoner maintains a 
record of continuous good conduct subsequent to 
the forfeiture? 


5. Is every prisoner employed outside the walls 
of the penitentiary entitled to extra good-time 
credit under the provisions of Section 83-440, and 
must the permission of the Board of Pardons be 
obtained in all cases where inmates are employed 
outside the walls? 


CONCLUSION: 1. Yes. 
2. No. 


3. No. His only authority for withdrawing credit 
for good-time is found in Section 29-2633. 


4. No. The statute gives the warden a broad 
discretion in the matter of restoration of good- 
time credit. 
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5. Only prisoners employed outside the walls 
under the provisions of Section 83-434 are entitled 
to credit under the terms of Section 83-440, and 
permission of the Board of Pardons is necessary 
before prisoners can be so employed. Other pris- 
oners employed outside the walls in prison in- 
dustries administered by the Board of Control 
may accumulate extra good-time credit under 
Section 83-450, R. S. Supp. 1949, but not under 
83-440, and permission of the Board of Pardons is 
not required. 


ANALYSIS 


Your first question deals with a particular situation wherein an 
individual was sentenced to the reformatory for a term of from two 
to five years. He was paroled September 4, 1947, violated the condi- 
tions of his parole on September 9, 1947, and was returned to the re- 
formatory for that reason on September 10. He was again paroled on 
January 7, 1949, violated his parole on March 24, 1949, and was re- 
turned to the reformatory on March 28, 1949. On April 7, 1949, he 
was transferred from the reformatory to the penitentiary under the 
provisions of Section 83-459, Revised Statutes, 1943, which authorizes 
the Board of Control to make such transfers where the prisoner appears 
to be incorrigible, and further states that “a prisoner transferred under 
this section shall forfeit any good time allowance to which he may 
have been previously entitled”. You further state that at the time of 
his transfer, the prisoner had served a total of 2 years, 11 months, and 
5 days of actual time, and that “at the time of his transfer * * * all 
statutory good time was taken away from him”, and that the warden 
has since informed the prisoner that he would not return any of his 
forfeited good time and he would be expected to serve the full 15 
months of “good time” which he might have earned on the five year 
term. 


The answer to the above situation is controlled by the provisions 
of Section 29-2628, which reads in part as follows: 


“Tf any prisoner * * * shall violate the conditions of his 
parole or release * * *, he shall thereafter be treated as an 
escaped prisoner owing services to the state, and shall be liable, 
when arrested, to serve out the unexpired term of his maxi- 
mum possible imprisonment, * * *.” 


Thus on the date of his first parole violation, September 9, 1947, 
the prisoner in the case which you cite lost all of the good time to 
which he might have been entitled by reason of the provisions of Sec- 
tion 29-2632. See Mercer v. Fenton, 120 Neb. 191, 231 N. W. 807; Black- 
well v. Pszanowski, 145 Neb. 256, 16 N. W. 2nd 158; Sanclear v. State, 
111 Neb. 473, 196 N. W. 686. In Mercer v. Fenton, the prisoner was 
sentenced on October 6, 1924 for one to ten years, was paroled on 
March 27, 1926, and the parole revoked April 14, 1926, and the Ne- 
braska Court said: “It cannot be seriously disputed that at this time 
Mercer as a parole violator was subject to serve the remainder of his 
first sentence, which was aproximately eight years and six months, in 
the state reformatory for men.” Other cases supporting the view ex- 
pressed are Rowe v. Nicholson, 78 Fed. 2nd 468, 296 U. S. 573, 80 L. Ed. 
405; Gray v. Swope, 28 F. Supp. 822; Aderhold v. Perry, 59 F. 2nd 379; 
Douglas v. King, 110 F. 2nd 911. 
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In the particular case which you have outlined, the warden would 
have no authority to restore the good time lost, and only through 
action of the Board of Pardons could that prisoner secure his release 
from confinement prior to expiration of his maximum sentence. 


Your next question is whether the warden of the penitentiary, or 
the superintendent of the reformatory can arbitrarily lay down a rule 
that an inmate shall lose all of his statutory time, whether it is earned 
or not, and then refuse to return any of it. The answer to the first part 
of your question is no. The only authority which those individuals 
have regarding good time credits established by Section 29-2632 is set 
forth in Section 29-2633: 


“Whenever a charge of misconduct shall be sustained by 
the warden and inspectors at their first meeting after such 
charge or charges shall have been recorded by the warden 
or his deputy against a prisoner, he shall lose the deduction 
of time specified in section 29-2632, * * *.” 


Under the foregoing section, the prisoner would lose all of the 
good time provided for in Section 29-2632 if the charge is sustained 
and recorded against him, for the reason that credit for such good time 
does not accrue until it has been completely earned, the credit not be- 
ing a vested right, but only contingent until a time arrives such that 
allowance of the credit will end imprisonment. (Vol. 28, Opinions of 
Attorney General, U. S., page 109). The warden has no discretion as 
to the amount of good time lost where the charge is sustained and re- 
corded against the prisoner. 


Discretion is allowed the warden regarding part of the good time 
lost in the above manner. Section 29-2633 also provides that the pris- 
oner “may regain by continuous good conduct thereafter a deduction 
of time, not exceeding seventy-five per cent of the time so lost, and as 
much less as the warden and inspectors may certify to, as a suitable 
reward for good conduct.” 


You next ask what effect Section 83-440 has on the status of a 
prisoner employed in the Prison Industries, and the answer is that the 
section mentioned has no relation to such employment by inmates. 
The good time allowed to prisoners under Section 83-440 relates to in- 
mates who are employed on public works outside the prison walls 
under contract to a “department, board or commission”, as provided 
in Section 83-434. Inmates employed in the prison industries would 
become entitled to good-time allowances under the provisions of Sec- 
tion 83-450, R. S. Supp. 1949, rather than under 83-440. 


The remainder of your question deals with the necessity for ob- 
taining permission from the Board of Pardons before assigning inmates 
to work outside the confines of the penitentiary. Such permission is 
only necessary for the contract workers requested for public work by 
departments, boards and commissions, and is not required for inmates 
assigned to the prison industries operated by the Board of Control. 


The situation which you outline in your supplementary request, 
and which concerns penitentiary inmate No. 16161, is answered by the 
principles set forth above. 
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March 30, 1950 


TAXATION 
Determination of Situs of Personal Property by County Board 

SUBJECT: Taxation; Personal Property of nonresident own- 
ers. 

REQUESTED BY: Jack H. Hendrix, County Attorney, Trenton, Ne- 
braska. 

OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 

QUESTION: 1. Whether the county board has jurisdiction to 


determine the situs of certain personal property 
of nonresident owners who maintain business 
offices in a municipality located within the county 
in a case where the certain personal property is 
physically located within the territorial limits of 
other governmental subdivisions located outside 
the limits of the municipality but within the 
county? 


2. If so, does the board have discretion to deter- 
mine situs upon equitable considerations or is its 
discretion controlled by statutory rules? 


CONCLUSION: 1. Yes, where the question is raised by the tax- 
payer or an interested governmental subdivision. 


2. The board’s discretion is controlled by statute, 
and in this case it may properly be determined 
that the property has a situs at the place where 
the business of the owners is done—in the munici- 
pality. 


ANALYSIS 


The personal property, being construction equipment of non-resi- 
dent contractors who are engaged in the performance of a contract with 
an agency of the federal government, is affirmed to be physically lo- 
cated within the territorial boundaries of certain school districts but 
upon land title to which was conveyed by deed to the United States, in 
Hitchcock County at the site of the Trenton Dam. 


The owners, whether they are foreign corporations or partnerships 
is not disclosed, are obliged to return the property for assessment, not- 
withstanding the property is temporarily located on federally owned 
land. James v. Dravo Contracting Co., 302 U. S. 134, 82 L. Ed. 155, 
58 S. Ct. 208. The United States, by the appropriate officer or agency, 
has not notified the Governor, that the United States has accepted ex- 
clusive jurisdiction of the land, as it is bound to do, if it so intends. 
Title 40, U. S. C. A., sec. 255; Adams v. U. S., 319 U. S, 312. 87 L, Ed. 
1421, 63 S. Ct. 1122. Hence, the property was subject to assessment as 
of the 10th day of March, 1950. 


It does not appear from examination of the records of the Secre- 
tary of State that either owner, if a corporation, has complied with 
sec. 21-1201, R. S. 1943, respecting appointment of a resident agent and 
designation of its principal place of business in this state; nor is it 
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affirmed that either owner, if a partnership, has complied with sec. 
67-101, R. S. 1943, respecting designation of the principal place of doing 
business in this state. 


It is affirmed, however, that the owners are nonresidents and main- 
tain branch business offices in Nebraska in a municipality in the 
county where the personal property is physically located. The prop- 
erty is subject to taxation in Nebraska. Clay, Robinson and Co. v. 
Douglas County, 88 Neb. 363, 124 N. W. 548; International Harvester 
Co. v. County of Douglas, 146 Neb. 555, 20 N. W. 2d 620; and Treichler 
v. Wisconsin, 94 L. Ed., Adv. Op. 20, decided November 7, 1949, by the 
United States Supreme Court. 


We have re-examined our opinions of April 12, 1941, February 17, 
1942 and of April 5, 1948, in the light of the decisions of the Nebraska 
Supreme Court where the question considered has been whether the 
situs of personal property shall control over the residence or domicile 
of the owner, and find no reason to depart from the general conclu- 
sion reached in those opinions, i.e., construction and other kinds of 
movable machinery is ordinarily to be assessed in accordance with 
the principle that “‘movables follow the person”. 


It is necessary, however, to take cognizance of the distinction made 
by the Legislature and by the court, which was observed in our opinion 
of April 12, 1941, that there are instances where an owner keeps his 
property or does business at a place apart from his actual residence or 
domicile or apart from his principal place of business, as sections 77- 
1204, 77-1205, 77-1206, 77-1210, 77-1217, 77-1218, and 77-1221, R. S. 1943, 
indicate, and therefore that personal property, including construction 
equipment and machinery, may have a situs where it is situated and 
used for the profit of the owner rather than a situs at the principal 
place of business or the residence or domicile of the owner, Cf., Clay, 
Robinson and Co. v. Douglas County; Hydraulic Press Brick Co. v. 
Douglas County, 95 Neb. 87, 144 N. W. 1058; Nye-Schneider-Fowler 
Co. v. Boone County, 102 Neb. 742, 169 N. W. 436; 99 Neb. 383, 156 N. W. 
773; Joyce Lumber Co. v. Anderson, 125 Neb. 886, 252 N. W. 394; In- 
ternational Harvester Co. v. County of Douglas and cases therein cited. 


It will be noted in each statutory instance where the Legislature 
has declared that situs shall control over residence or domicile that the 
basic ground for the discrimination is the economic character of the 
particular property, i.e., the property is in the nature of a capital asset 
which is situated, or maintained and used, apart from the residence, 
domicile or principle place of business of the owner for his profit, and 
that the place where the property is so situated and used, is more or 
less a permanent rather than a temporary establishment or arrange- 
ment. 


We think it clear, upon the authority of the foregoing cases, that 
the nonresident owners having established temporary offices within 
this state in the municipality where they transact their business, are 
within the terms of sec. 77-1218, and that situs of the construction 
equipment is properly to be ascribed to the place where the business 
is done. This is not an instance where the owners have come into this 
state, have complied with pertinent statutes respecting designation of 
a principal place of business, and then have established elsewhere in 
the state a branch office at a place where their personal property is 
situated and used for their profit. Rather, it is a case where the owners 
have entered the state only to transact business for the period of time 
necessary to enable them to perform a specific contract, and in such 
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an instance the doctrine that “movables follow the person” is appli- 
cable in determining situs as between one place and another in the 
same county. 


The county board, under sec. 77-1216, R. S. 1943, acquires juris- 
diction to determine situs of personal property when a question as to 
situs is properly raised, by the taxpayer or an interested governmental 
subdivision, but it has no discretion to determine situs upon equitable 
considerations where there is a statutory rule which is applicable, as 
determined by the Nebraska Supreme court. A tax levied upon prop- 
erty can not be dissected so as to show that no quid pro quo is obtained 
from the particular governmental subdivision for which a tax is levied. 
Schulz v. Dixon County, 134 Neb. 549, 279 N. W. 179. Hence the 
county board, if the question of situs is presented to it, can not take 
such matters into account, but is bound to know that by statute it will 
be necessary to levy against the property all taxes for all governmental 
subdivisions within whose territorial boundaries the property is found 
and determined to have a situs. 


March 31, 1950 
FIRE PROTECTION DISTRICTS (RURAL) 
Percentage of Petitioners Required for Organization; 
District in Two Counties 


SUBJECT: Rural Fire Protection District—Percentage of 
Petitioners Required. 


REQUESTED BY: W. H. Line, County Attorney, Sherman County, 
Loup City, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Walter E. 
Nolte, Deputy Attorney General. 
QUESTION: When a fire protection district embraces territory 


in more than one county, must sixty per cent of 
the resident freeholders in the territory lying in 
each county sign the petitions for organization of 
such district? 


CONCLUSION: No. If the territory embraced by the boundaries 
of the proposed district is represented upon the 
petition by sixty percent of the resident free- 
holders, the district may be formed. It is not re- 
quired that sixty percent of the resident free- 
holders in each county involved shall have signed 
the petition. 


ANALYSIS 
Section 35-504 reads in part as follows: 


“Upon the filing of such petition in the office of the 
county clerk, the county clerk shall determine and certify that 
such petition has been signed by at least sixty percent of the 
freeholders whose names appear on the current tax schedules 
in the office of the county assessor and who appear to reside 
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within the suggested boundaries of the proposed district. * * * 
Provided, that if the proposed district shall be situated within 
two or more counties, the county clerk of the county wherein 
the largest number of petitioners shall have signed, shall con- 
fer with the clerk or clerks of the other county or counties con- 
cerned and shall obtain a certificate as to the adequacy of 
the petitions pertaining to said county or counties * * *.” 


We do not feel that this requires that a district furnish sixty per- 
cent of the resident freeholders on each side of any county lines which 
may be crossed in the formation of a workable district plan. The pro- 
visions of the fire protection law, 35-501 to 35-517, R. S. 1949, inclusive, 
provide adequate notice and protection for landowners whose prop- 
erty is sought to be included in a district, and it appears to be sufficient 
that sixty percent of the freeholders, as defined in section 35-504, from 
the area included in the district is sufficient. 


Your letter also notes that there is a difference between persons 
who may be heard before the county board in the organization of the 
district (Sec. 35-502) and those who may vote at the organization meet- 
ing as provided in Sections 35-505 to 506 and in the notices which must 
be published directed to these persons. We agree that this distinction 
exists and it should be adhered to with care. 


Your letter also inquires as to whether a wife owning no property 
in her own name would be entitled to vote at the meeting provided 
in the last section mentioned above. It is our opinion that if no prop- 
erty is assessed in her name she would not. We feel that she is not 
au. Owner of any property as contemplated by the law reading as 
‘ollows: 


“electors who are owners of any interest in real or per- 
sonal property assessed for taxation in the district * * *.” (35- 
505, R. S. Supp. 1949). 


March 31, 1950 
LIQUOR ELECTIONS 


Permissive or Mandatory; When Held 


SUBJECT: Liquor Elections—Permissive or mandatory— 
when held. 

REQUESTED BY: Nebraska Liquor Control Commission. 

OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTIONS: 1) Is the provision of Section 53-121, R. S. 1943, 


that the question of licensing for sale of liquor by 
the package may be submitted to the voters at 
the general municipal election every two years 
after 1937 mandatory or permissive? 


2) If the said provision is not mandatory, may 
the question only be submitted in the odd num- 
bered years, or may it be submitted at any gen- 
eral municipal election, as provided in Section 
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53-122, with the limitation that it may be pre- 
sented only every two years. 


3) May election on sale of liquor by the drink 
be held every year or only every other year? 


4) May the Nebraska Liquor Control Commis- 
sion issue licenses for sale of liquor by the drink 
without any election, under Section 53-132, R. S. 
1943? 


CONCLUSIONS: 1) The provision of Section 53-121, R. S. 1943, 
as to the submission to the voters the question of 
sale of liquor by the package is permissive, not 
mandatory, and is contingent on obtaining a suf- 
ficient petition is provided in Section 53-122. 


2) The question of sale of liquor, except beer by 
package may be submitted at the general munici- 
pal election only on odd numbered years. 


3) Elections on the question of sale of liquor, ex- 
cept beer, by the drink may be held at any gen- 
eral or special municipal election upon obtaining 
sufficient petition and observing procedure pro- 
vided in Section 53-122. 


4) The Nebraska Liquor Control Commission 
may not issue licenses for sale of liquor, except 
beer, by the drink in any city or village, as pro- 
vided in Section 53-132, unless by vote of the 
electors such license is permitted as provided in 
Section 53-122. 


ANALYSIS 


Section 53-121, R. S. 1943, contains the following provision: 


“The question of licensing the sale of alcoholic liquors, 
other than beer, by the package may be submitted at the gen- 
eral municipal election every two years after 1937, in such 
cities or villages. Such proposal shall be submitted and voted 
upon in the same manner as the submission of the proposal to 
sell such alcoholic liquors by the drink as provided in section 
53-122.” ete. 


1) Section 53-122, R. S. 1948, outlines the procedure for submitting 
the question of licensing the sale of alcoholic liquors, except beer, by 
the drink to a vote of the electors of a city or village. 


It is our opinion that the provision of Section 53-121, above quoted, 
is permissive and not mandatory and that an election on the sale of 
liquor by the package need not be held every two years. Such elec- 
tion, however, cannot be held until at least two years have elapsed 
since the last previous election on this proposition. Such election is 
contingent on obtaining a sufficient petition therefor, as provided in 
Section 53-122, R. S. 1943. 


2) In an opinion given by this Department to the Commission under 
date of September 30, 1946, we ruled that elections on the sale of 
liquor by the package could only be held at a general municipal elec- 
tion in odd-numbered years. We adhere to this opinion. 
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3) The submission of the question of sale of liquor, except beer, by 
the drink is governed entirely by the provisions of Section 53-122, 
R. S. 1943. Under that statute the question of sale of liquor by the 
drink may be submitted at any general or special municipal election 
when a sufficient petition for such election has been presented to the 
municipal clerk and the procedure outlined in Section 53-122 has been 
followed. In our opinion the provision of Section 53-121 providing for 
an election every two years does not apply to Section 53-122. 


4) Section 53-132, R. S. 1943, provides the procedure for the issuing 
of licenses for sale of liquor, including beer, by the drink in cities 
and villages. It does not provide an independent method of issuing 
such licenses; it provides the only method of issuing such licenses in 
cities and villages where sale of liquor by the drink has been voted. 
Unless the electors of a city or village have voted for the issuing of 
licenses for sale of liquor, except beer, by the drink, as provided in 
Section 53-122, such licenses, except for sale of beer by the drink, can- 
not be issued. Otherwise, they may be issued, but the procedure out- 
lined in Section 53-132 must be followed. 


March 31, 1950 
MOTOR VEHICLES LICENSES AND REGISTRATION 
Fees, County Share Must be Credited to “County Road Fund” 


SUBJECT: Highways; Division of Motor Vehicle Registra- 
tion Fees. 


REQUESTED BY: W. L. Brennan, County Attorney, Boyd County, 
Butte, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether the county treasurer in a county which 


maintains a system of road dragging districts may 
properly credit to the “County Dragging Fund” 
rather than to the “County Road Fund” the bal- 
ance of money derived from motor vehicle regis- 
tration fees after distribution of shares to the 
state, cities and villages. 


CONCLUSION: No. The money must be credited to the County 
Road Fund. 
ANALYSIS 


Sections 39-224 to 39-225, R. S. 1943, provide for the creation of a 
system of road dragging districts in any county, in the discretion of 
the county board, and authorize a levy of one-fifth of a mill to provide 
funds for the purpose. The money is to be credited to a “county drag- 
ging fund”, which is otherwise referred to in section 39-607, R. S. 1943, 
as a “road dragging fund.” 


Section 60-318, R. S. 1943, provides that all fees derived from 
registration of motor vehicles shall be placed in the “highway fund” 
and the county treasurer “shall dispose thereof as may be provided by 
law.” 
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Prior to 1943, section 39-1406, C. S. 1929 (mow section 39-606, R. S. 
Supp. 1949) provided for an allocation to the State of a portion of the 
money derived from motor vehicle registration fees and by section 
39-1407, C. S. 1929 (now section 39-607, R. S. 1943) the county treasurer 
was directed to credit “all money not otherwise taken from the high- 
way fund in each county * * * to the road dragging fund of the 
county.” 


In 1943 section 39-1406, C. S. 1929, was amended for the sole pur- 
pose of re-allocating motor vehicle registration fees in Douglas County 
only, and after distribution of a share of such fees to the state and to 
the cities and villages in that county, the balance of the fees in Doug- 
las County was to be credited to the county’s road fund. Section 39- 
607, thereafter, still controlled the crediting to the “road dragging fund” 
of all money not otherwise taken from the “highway fund” in all coun- 
ties, other than Douglas, where the road dragging district system still 
prevailed, and in counties where such system was not used the money 
was generally left in the county “highway fund.” 


In 1949 the legislature by a complete, comprehensive act, L. B. 
401, relating to the general subject of motor vehicle registration fees, 
expressly provided, as the title of the bill set forth, a change in the 
allocation of motor vehicle registration fees for maintenance of high- 
ways. Section 39-606, among other sections, was amended so as to pro- 
vide for a distribution of a portion of the fees to cities and villages in 
all counties, and the balance of such fees, after subtracting the shares 
of the state and the cities and the villages, “shall be credited by the 
county treasurer to the county road fund” in all counties. 


If section 39-607, R. S. 1943 were inconsistent with section 39- 
606, R. S. Supp. 1949, then it is settled law that the latter section would 
control and section 39-607 would be repealed to the extent of the re- 
pugnancy or conflict. State v. Hevelone, 92 Neb. 748, 1839 N. W. 636; 
Consumers Public Power District v. Eldred, 146 Neb. 926, 22 N. W. 2d 
188. 


But there is no conflict. Section 39-607 is operative only to the 
extent that it provides that “all money not otherwise taken from the 
highway fund” shall go to the road dragging fund. Section 39-606 now 
disposes of all motor vehicle registration fees which by section 60- 
318 are placed in the highway fund there to be disposed of as “may be 
provided by law.” Thus there will be no motor vehicle registration 
fee money which can be placed in the road “dragging fund.” That 
the county “road fund” and the county “dragging fund” are distinct, 
separate funds is clear, It would appear, therefore, that maintenance 
of the road dragging district’s system is dependent upon the money 
derived from the one-fifth mill levy authorized by section 39-224. 


We think it beyond argument that the 1949 legislature never in- 
tended that money derived from motor vehicle registration fees should 
be expended under the provisions of legislation which, enacted in 1913 
and unamended since that day, provides for maintenance of roads by 
horse drawn equipment and contracts to do the work with persons 
residing nearby. Section 39-226, R. S. Supp. 1949, defines the system 
of county roads which, by section 39-230, R. S. 1943, are to be main- 
tained at the expense of the county, and it is the cost of the mainten- 
ance of this road system that is to be met out of money in the county 
road fund, realized from taxes and motor vehicle registration fees. 
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April 1, 1950 
FEES 


County Sheriff‘s Fees for Transporting Prisoners Accounted 
For to County 


SUBJECT: Sheriff’s fees—when remittance of to treasurer 
required. 

REQUESTED BY: Robert V. Denney, County Attorney, Fairbury, 
Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: Is the sheriff required to turn back to the county 


treasurer the per diem fees which he has collected 
from the county for transporting prisoners and 
patients to the several state institutions? 


CONCLUSION: The sheriff is required by section 33-130, R. S. 
1943, to pay over to the county treasurer for the 
county general fund all per diem fees received 
by him for time spent in transporting prisoners 
and patients to the several state institutions. 


ANALYSIS 


Section 83-337, R. S. Supp. 1949, provides that, “The sheriff shall 
be allowed, for conveying a patient to a state hospital for the mentally 
ill and returning, compensation at the rate of three dollars per day for 
the time necessarily and actually employed, and mileage according to 
the provisions of section 33-117; and for other service, the sheriff shall 
receive the same fees as for like services in other cases. * * * The clerk 
of the county board of mental health shall certify the estimate, and 
the county clerk shall issue an order on the treasurer of the county in 
favor of the sheriff or person entrusted with the execution of the war- 
rant. The sheriff or person executing the warrant shall include in 
his return a statement of the expenses incurred, and the excess or de- 
ficiency shall be deducted from, or added to his compensation. If no 
funds are advanced, the expenses shall be certified on the warrant and 
paid when it is returned.” 


Section 83-424, R. S. Supp. 1949, provides: 


“The expenses and fees of sheriffs and other officers in- 
curred in conveying convicts to the penitentiary shall be ex- 
amined, adjusted and approved by the county board, and shall 
be paid out of the treasury of the county in which the crime 
was committed. The county board shall allow expenses and 
fees at the following rates: (1) For the sheriff, three dollars 
per day for time actually necessary in conveying a prisoner 
to the state penitentiary and return; and (2) for each assistant 
or guard absolutely necessary, two dollars per day. No allow- 
ance for assistance shall be made where but one prisoner is 
brought to the penitentiary. The county board shall allow 
the actual and necessary traveling expenses in going and com- 
ing; mileage items included in the traveling expenses where 
the trip is made by automobile shall be computed on the basis 
of eight cents for each mile actually and necessarily traveled 
by the most direct route.” 
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Section 33-117, R. S. Supp. 1949, enumerates the fees which a 
sheriff shall charge for the several services there mentioned, and au- 
thorizes him to charge “traveling expenses for each mile actually and 
necessarily traveled within or outside their several counties in their 
official duties eight cents”, etc. 


Section 33-130, R. S. 1943, provides in part as follows: 


“* * * all county officers, whose officers are salaried 
offices and who are paid out of the county general fund, shall 
pay over the funds received from fees to the county treasurer 
not later than the fifteenth day of the month following the 
calendar month such fees are received and shall take the re- 
ceipt of the county treasurer therefor. All fees received by 
the county treasurer pursuant to this section shall be credited 
to the general fund of the county.” 


The sheriff is, of course, a salaried officer of the county, the 
amount of his salary depending on the population of his county. See 
sections 23-1102 to 23-1110, R. S. Supp. 1949. These salaries, it will be 
noted, are to be paid out of the general fund of the county. 


You say that the Auditor has reported the sheriff as owing to the 
county $90.00 for per diem fees for transporting prisoners and patients 
to the several state institutions in execution of their commitments. 
You suggest that such an interpretation of the statutes results in the 
peculiar situation that the law authorizes the sheriff to receive this 
extra compensation from the county funds and then requires him, 
in his monthly report to turn it right back to the county, all of which 
makes a lot of useless, extra paper work and gives no force or effect 
to the existing statutory law. 


We heartily agree with you that, in the practical operation of these 
laws, we have created an illogical situation whereby the sheriff bills 
the county for his $3.00 per diem for transporting a prisoner or patient 
to a state institution, receiving this fee from the county and in his 
next monthly report to the county board reporting this fee as having 
been collected by him and returning it to the county treasurer. 


However, we believe that the Legislature did not contemplate the 
practice which has developed. It is our opinion that the Legislature 
intended that this fee of $3.00 per diem should be taxed as costs against 
the prisoner (See section 29-2706, R. S. 1943) or patient as a sheriff’s 
fee but actually for the benefit of.the county. If the sheriff actually 
collected it from the prisoner or patient he must pay it over to the 
county because his office is compensated by salary and not from fees. 
It was devised as a method of reimbursingi the county to a certain ex- 
tent for the expense of maintaining the sheriff’s office. As a matter of 
fact, it is very seldom that the sheriff is able to collect his per diem 
or other expenses of transporting persons to state institutions from the 
persons themselves, but the law contemplates that this be done when- 
ever possible. 


In any event, we think the law is well established that the sheriff 
must turn over to the county treasurer his per diem fees, whether 
collected by him from the county or from the persons transported. 
This seems to us, to be required by the plain language of section 33- 
130 above quoted, and we think that our Supreme Court so held in 
Drexel v. Douglas County, 62 Neb. 862, 87 N. W. 1053. It is our opin- 
ion that the Auditor’s position in this matter is correct. 
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It may very well be that this law should be changed to conform 
to actual conditions but that is a matter for the Legislature to consider. 


April 3, 1950 
APARTMENT HOUSES 


Definition of; When Permit Required 
SUBJECT: Apartment houses—Permit, when required. 


REQUESTED BY: G. B. Flagg, Chief of Bureau, Department of 
Agriculture and Inspection, Capitol Building, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: Is a stone and brick structure containing twelve 
units or apartments, each unit containing one liv- 
ing room, one dining room, two bedrooms, one 
kitchen and one bath; six units rented completely 
furnished and six rented unfurnished except for 
stoves and refrigerators, an “Apartment House” 
within the definition of section 41-103, R. S. Supp. 
1949? 


CONCLUSION: The building described comes within the defini- 
tion of an apartment house as defined in section 
41-103, R. S. Supp. 1949, and the person operating 
it is required to obtain a certificate of registration 
for it as such. 


ANALYSIS 
Section 41-103, R. S. Supp. 1949, reads as follows: 


“Every building or other structure, kept, used, maintained, 
advertised, or held out to the public to be a place where ac- 
commodations for living rooms, either furnished or unfur- 
nished, single or in suites for light housekeeping, or both, but 
where no dining room or cafe is maintained in the same build- 
ing or under the same management, and where five or more 
tenants occupy said buildings, together with any buildings in 
connection therewith, shall for the purpose of sections 41- 
101 to 41-121 be deemed to be an ‘apartment house.’ Upon 
proper application, the Department of Agriculture and In- 
spection shall issue to the person conducting such business a 
certificate of registration for an apartment house.” 


The building described in the letter from Mr. Comstock to you, 
which accompanied your request for an opinion seems to us to come 
squarely within the above statutory definition of an apartment house. 
From the description given, this is a building kept, used and held out 
to the public as a place where accommodations for living rooms, both 
furnished and unfurnished in suites for light housekeeping, with no 
dining room or cafe maintained in the same building or under the 
same management, and built to accommodate more than five tenants. 
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It is our opinion that the person conducting such a business is 
required to have a certificate of registration from your department for 
the operation of an apartment house. 


April 3, 1950 
COUNTY WELFARE 
Emergency; Inheritance Tax Funds Legal Supplement to Welfare Funds 


SUBJECT: County Welfare—Funds for; appropriation to 
meet deficiency. 


REQUESTED BY: George D. McArthur, County Attorney, Hastings, 


Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: Where the county welfare agency is faced with 


an acute shortage of funds due to a large number 
of people being unexpectedly thrown out of em- 
ployment, and the county treasurer has about 
$50,000 in another fund, derived from inheritance 
taxes received by the county, may the county 
board declare an emergency and use a part of 
this $50,000 for welfare purposes? 


CONCLUSION: The county board is authorized by statute to ap- 
propriate funds from inheritance tax money for 
relief purposes in emergency situations such as 
this. 


ANALYSIS 


Section 23-918, R. S. Supp. 1949, authorizes the county board, dur- 
ing the fiscal year, to make additional appropriations or increase exist- 
ing appropriations to meet emergencies in case of such unanticipated 
requirements as are essential to the preservation and maintenance 
within the county of the administration of justice, the public safety, 
the public welfare, and the public health, the funds thereof to be pro- 
vided from temporary loans, etc. 


Section 77-2032, R. S. 1943, provides: 


“All inheritance tax moneys received or collected by each 
county shall be credited by resolution of the county board in 
whole or in part either to the county general fund, for the re- 
lief of worthy, incapacitated or indigent persons, or for the 
purpose of the improvement of county roads to be built with- 
out the corporate limits of any city or village or for county 
general fund purposes.” 


Section 77-2033, R. S. 1943, provides: 


“The county treasurer of each county shall keep all such 
moneys collected under the provisions of sections 77-2001 to 
77-2037 either in the county general fund for general fund pur- 
poses or for relief purposes, or in a special fund to be ex- 
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pended under the direction of the county board of each county 
for the sole purpose of the improvement of the county roads, 
described in section 77-2032.” 


It is our opinion that the foregoing statutes give your county board 
ample authority to appropriate from the inheritance tax moneys col- 
lected by the county whatever amount is necessary to meet the present 
emergency. 


April 6, 1950 
REFERENDUM 
Publication Requirements of Notice 
SUBJECT: Referendum measure. 


REQUESTED BY: Frank Marsh, Secretary of State, State House, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 
QUESTION: What notice is required to be published with ref- 


erence to a referendum measure to be submitted 
to a vote of the people? 


CONCLUSION: A true copy of the title and text of such measure, 
with the number and form in which the ballot 
title thereof will be printed on the official ballot, 
must be published once in all the newspapers in 
the state not later than the first Monday of the 
third month next before the regular general elec- 
tion at which such measure is to be submitted to 
the people. 


ANALYSIS 


The only requirement for publication of a referendum measure is 
found in section 32-1810, R. S. 1943, as follows: 


“Not later than the first Monday of the third month next 
before any regular general election at which any initiated 
law, or act or part of an act passed by the Legislature, or 
amendment to the constitution is to be submitted to the 
people, the Secretary of State will cause to be published in 
all newspapers in the State a true copy of the title and text 
of each measure to be submitted, with the number and form 
in which the ballot text thereof will be printed on the official 
ballot, for which publications a rate shall be charged which 
is not in excess of the lowest prevailing commercial rate per 
inch charged for each such publication. * * *” 


While this provision does not use the term “referendum” a refer- 
endum measure is “an act or part of an act passed by the Legislature 
which is to be submitted to the people.” 


Any doubt as to the fact that a referendum measure is included in 
this provision is made clear by referring to House Roll No. 213, 43rd 
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(1925) Session of the Nebraska State Legislature, which is the last 
amendment to said section, the title of which is as follows: 


“AN ACT to amend section 2285, Compiled Statutes of 
Nebraska for 1922, relating to elections; providing that the 
Secretary of State shall cause initiative and referendum meas- 
ures and arguments thereupon to be published, at the lowest 
prevailing commercial rate in all the newspapers in the State 
of Nebraska, a true copy of the title and text of each measure 
to be submitted; and to repeal said original section.” 


The requirement then is for one publication of the title and text 
of such measure in all of the newspapers of the state to be made not 
later than the first Monday of the third month next before the gen- 
eral election at which the measure is to be submitted to a vote to the 
people. 


April 8, 1950 
OCCUPATION TAX 


Industrial Loan and Investment Companies and Trust Companies 
Not Subject To 


SUBJECT: Industrial Loan and Investment Companies and 
Trust Companies; Liability for Occupation Tax. 


REQUESTED BY: Frank Marsh, Secretary of State, State House, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 


QUESTION: Are industrial loan and investment companies and 
trust companies subject to the occupation tax re- 
quired by section 21-303, R. S. 1943? 


CONCLUSION: Neither industrial loan and investment compan- 
ies nor trust companies are subject to payment 
of said tax. 

ANALYSIS 


Section 21-321, R. S. 1943, lists certain corporations which are ex- 
empt from payment of the occupation tax required by section 21- 
303, R. S. 1943. This section provides as follows: 


“All banking, insurance, and building and loan association 
corporations, paying fees and making reports to the Auditor 
of Public Accounts or the Director of Banking, and all other 
corporations paying an annual occupation tax to the state 
under any other statutory provisions than those of sections 
21-301 to 21-327, are exempt from the provisions of said sec- 
tions: Provided, a corporation shall not be required to file its 
first annual report under said sections until the proper month 
hereinbefore provided for the filing of such report, next follow- 
ing the expiration of six months from the date of its incor- 
poration or.admission to do business in this state.” 
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Section 8-409, R. S. 1943, requires each industrial loan and invest- 
ment company to annually, on or before the 15th day of March, file 
with the Department of Banking a report of its earnings and opera- 
tions for the preceding calendar year, and its assets and liabilities at 
the end of said year, and give such other relevant information as the 
department may reasonably require. 


Section 8-223, R. S. 1943, requires each trust company to file with 
the Department of Banking during the month of July each year, a 
statement of the condition of such corporation on the 30th day of 
June next preceding in the manner and form required by the depart- 
ment. 


Section 8-601, R. S. 1943, provides in part as follows: 


“To pay the salary and necessary expense of examiners 
and examiners’ helpers, and such sum, if any, as may be re- 
quired, in excess of the sum appropriated for the Department 
of Banking, for the payment of the salaries of the Director of 
Banking, his deputies, attorneys and assistants, there shall be 
levied upon the banks, organized under the laws of this state, 
and trust companies, building and loan associations, industrial 
loan and investment companies, and cooperative credit asso- 
ciations, organized under the laws of this state, or authorized 
to do business in this state, annually, an assessment in such 
sum as shall be determined by the director and approved by 
the Governor. Such assessment shall be paid by the said 
banks, trust companies, building and loan associations, indus- 
trial loan and investment companies, and cooperative credit 
associations on the order of the director to the State Treas- 
urer who shall place the same in a separate fund to be used 
solely for the purposes hereinafter specified. The amount of 
the assessment shall be the sum estimated by the director as 
necessary for the fiscal year to pay the following items: (1) 
Salaries of examiners and examiners’ helpers; (2) the neces- 
sary expenses incurred by examiners and examiners’ helpers 
in the discharge of their duties incident to the examination of 
the institutions herein enumerated; (3) such sum, if any, as 
may be required, in excess of the sum appropriated for the 
department, for the payment of the salary and expenses of the 
director, his deputies, attorneys and assistants. * * *” 


It will be observed that the above-quoted statutory provisions re- 
quire both industrial loan and investment companies and trust com- 
panies to make reports and pay fees to the Department of Banking, 
and therefore, by the provisions of section 21-321, R. S. 1943, both are 
exempt from the payment of the occupation tax required by section 
21-303. 


April 9, 1950 
FIRE PROTECTION DISTRICT (RURAL) 


Members Not Entitled to Exemptions Given Members of 
Fire Companies 


SUBJECT: Exemptions allowable to members of a rural fire 
protection district. 
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REQUESTED BY: Russell A. Souchek, County Attorney, Seward, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 


QUESTION: Are members of a rural fire protection district 
entitled to the exemptions given to members of 
fire companies or hook and ladder companies by 
section 35-101, R. S. 1943? 


CONCLUSION: Members of rural fire protection districts are not 
entitled to such exemptions. 


ANALYSIS 


The exemptions granted to volunteer firemen who are members 
of fire companies or hook and ladder companies are set forth in sec- 
tion 35-101, R. S. 1943, as follows: 


“All members in good standing in any fire company, or 
hook and ladder company in this state, and all persons who 
have been members of such company in good standing for 
five consecutive years in the State of Nebraska, shall be ex- 
empt from serving upon all grand and petit juries and juries in 
justice of the peace courts, in every county in this state within 
which the exempt fireman is a resident, and from militia duty 
in time of peace, and from the assessment or payment of any 
poll tax in any county within this state in which the exempt 
fireman is a resident; Provided, that said certificate of ex- 
emption shall be approved and authorized by the council under 
the seal of the city or village in which the fire department 
issuing the same is located.” 


Section 35-104, R. S. 1943, which relates to the certificate of ex- 
emptions, provides: 


“Certificates of exemption may be issued by any regularly 
organized fire department in this state to firemen who have 
been in good standing in any fire company or hook and ladder 
company of said department for five consecutive years. The 
certificate shall be valid and of full force and effect in any 
county in this state, if signed by the chief and secretary of 
the fire department, and approved and authorized by the 
council under the seal of the city or village in which the fire 
department issuing the same is located.” 


The provisions for creation of a rural fire prevention district are 
found in Article 5, chapter 35, R. S. Supp. 1949. Nowhere in this ar- 
ticle is any reference made to exemptions for the members of the 
district, and it is obvious that they are not eligible under section 35- 
101 and 35-104, since there is no person, or body of persons, qualified to 
authorize and approve the certification of exemption. 


April 10, 1950 
TAXATION 
Manufacture of Fertilizer by City Subject to Tax 
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SUBJECT: Fertilizer, Commercial—tax on when manufac- 
tured by city. 


REQUESTED BY: G. B. Flagg, and Chief of Bureau, Department of 
Agriculture and Inspection. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTION: The City of Omaha manufactures and sells com- 


mercial fertilizer in connection with the opera- 
tion of its garbage disposal plant. Must the city 
pay the tax of ten cents per ton on this fertilizer 
as provided in Section 81-2,161.01, R. S. Supp. 
1949? 


CONCLUSION: Yes. 
ANALYSIS 


The City of Omaha, a metropolitan city, is engaged in the manu- 
facture and sale of commercial fertilizer in connection with the opera- 
tion of its garbage disposal plant. 


Section 81-2,161.01, R. S. Supp. 1949, provides that, for the purpose 
of defraying the expense connected with the sampling, inspection, and 
analysis of commercial fertilizers sold or offered for sale within this 
state, all corporations, firms, or persons engaged in the manufacture 
of commercial fertilizers sold in this state, shall, before the 15th of 
January and July each year, file with the Department of Agriculture a 
statement showing the number of net tons of commercial fertilizer 
sold or distributed in the state during the preceding six months and 
shall pay to the Department the sum of ten cents per net ton on the 
amount sold or distributed. 


Section 81-2,159, R. S. 1943, requires the party who manufactures 
or sells any brand of commercial fertilizer to obtain a license each year 
from the Department of Agriculture and pay a license fee of $20.00 
therefor. 


The City of Omaha refuses to pay the tax of ten cents per ton on 
the commercial fertilizer manufactured by it, and bases its refusal on 
Section 14-812, R. S. 1943, which provides: 


“Lands, houses, moneys, debts due the city, and property, 
and assets of every description belonging to any metropolitan 
city, shall be exempt from taxation, execution, and sale. Judg- 
ments against the said city shall be paid out of the judgment 
fund, or out of a special fund created for the purpose.” 


You ask our opinion as to whether the City of Omaha is exempt 
from payment of the ten cent per ton tax on commercial fertilizer im- 
posed by Section 81-2,161.01. 


It is our opinion that the City of Omaha is required to pay the ten 
cent ton tax imposed by Section 81-2,161.01. 


As we view it, this is not a tax on property as contemplated by Sec- 
tion 14-812, but rather it is a license fee on the occupation of manufac- 
turing and selling commercial fertilizer and is an exercise of the police 
power rather than of the taxing power of the state. See State v. Chey- 
enne County, 127 Neb. 619, 256 N. W. 67; State ex rel. Smrha v. General 
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American Life Ins. Co., 132 Neb. 520, 272 N. W. 555; State ex rel. Port- 
eril v. Hunt (La.), 103 A. L. R. 9 and annotation beginning on page 18. 


In State v. Cheyenne County, supra, our supreme court said that 
the taxing power vested in the legislature is without limit, except as 
may be prescribed by the Constitution itself. 


_ Section 7 of Article VIII of the Constitution contains this provi- 
sion: 


“The Legislature shall not impose taxes upon municipal 
corporations, or the inhabitants or property thereof, for cor- 
porate purposes.” 


This constitutional provision would doubtless nullify any attempt 
of the Legislature to impose a tax of any kind on the city garbage dis- 
posal plant as such, because the disposal of garbage would doubtless be 
regarded as a corporate purpose. We think it is clear, however, that 
the manufacture and sale of commercial fertilizer is not a corporate 
purpose of the City of Omaha and is not, therefore, within the purview 
of the constitutional provision above quoted. 


Under the subject “Licenses” we find the rule which we believe is 
applicable stated as follows in 53 C. J. S. 558, sec. 29 b.: 


“A county or municipality has been held liable for a li- 
cense, sales, privilege or other excise tax applicable to a busi- 
ness or commercial enterprise in which it engages, particularly 
where the enterprise is in competition with other dealers,” etc. 


It has been held by the courts that, in the exercise of its business or 
proprietary powers as distinguished from its governmental powers, a 
municipality is governed by the same laws and regulations which con- 
trol a private individual or corporation under like circumstances. See 
McQuillen on Municipal Corporations, 2d Ed., Vol. 5, page 102, Sec. 
1952. 


In the case of Bay City v. State Board of Tax Administration 292, 
Mich. 241, 290 N. W. 395, the supreme court of Michigan held that .a 
municipal corporation which operated an artificial gas plant was re- 
quired to pay a license fee and a tax on the retail sales of gas. To the 
same effect is the decision in City of Phoenix v. Moore, 57 Ariz. 350, 
113 P. 2d 935. 


We find no constitutional or statutory provision which, in our 
opinion, exempts the City of Omaha from the payment of this tax on 
the manufacture and sale of commercial fertilizer. 


April 12, 1950 
FRANCHISE TAX 


Inter-City Bus Lines and Taxicab Companies are not Subject to Tax: 
Intra-City Bus Lines and R. E. A. Districts are Subject to Tax 


SUBJECT: Taxation: Franchise Tax. 


REQUESTED BY: Philip K. Johnson, State Tax Commissioner, State 
House, Lincoln, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 


QUESTION: Are the following types of companies subject to 
the franchise tax provided for in Article 8, Chap- 
ter 77, Revised Statutes of Nebraska, 1943: Inter- 
city bus lines; Intra-city bus lines; “R. E. A. Dis- 
tricts”; Taxicab companies. 


CONCLUSION: Inter-city bus lines and taxicab companies are not 
subject to the franchise tax; intra-city bus lines 
are subject to the tax, and so-called “R. E. A. Dis- 
tricts” are also subject unless they have been ex- 
empted by some other specific provision in the 
statutes. 


ANALYSIS 


The particular statutes involved in this question are Sections 77- 
801 and 77-802, Revised Statutes of Nebraska, 1943, and the essential 
parts of those sections are as follows: 


“77-801. Each and every person * * * or corporation * * * 
engaged in street railways, water works, electric lights, gas 
works, natural gas, mining, express, telegraph or telephone 
business in the State of Nebraska, and all other like compan- 
ies and like associations, or owning or operating a pipe line 
in the State of Nebraska, whether such line is used for the 
transmission of oil, heat, steam or any substance to be used 
for lighting, heating, power or other purpose, or for the trans- 
mission of articles by pneumatic or other power shall * * * 
furnish to the local assessor and to the tax commission a sworn 
statement of the amount of the capital stock * * *. 


“77-802. The sworn statement required by section 77-801, 
together with any other information available, shall be used 
by the State Board of Equalization and Assessment in deter- 
mining the franchise value of a public service company for 
each of the local assessing districts. The Tax Commissioner 
shall certify to the county assessors the value so determined, 
and the same shall be listed and assessed on the same basis as 
tangible property in each governmental subdivision.” 


The last section quoted appears to indicate that all public service 
companies are to be subject to the franchise tax, but the Nebraska 
court in the case of Northern Nebraska Power Co. v. Holt County, 120 
Neb. 724, 235 N. W. 92, in effect held that the two sections must be con- 
strued together, and that unless a particular type of business came 
within the classes enumerated in Section 77-801, it would not be sub- 
ject to the tax. 


Turning to the specific businesses concerning which you inquire, it 
is our opinion that inter-city bus lines and taxicab companies are not 
subject to the franchise tax. Under the rule applied many times by 
the Nebraska Court to the effect that the language employed in a stat- 
ute is to be taken in its plain, ordinary, and popular sense, such busi- 
nesses would not come within the types enumerated in Section 77-801. 
The Legislature has the power to declare by statute what corporations 
and companies are subject to the tax; it has met many times since these 
sections were last amended in 1921, and yet has taken no action to sub- 
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ject these businesses to the franchise tax. (Consolidation Coal Co. v. 
Martin, 113 F. 2nd 813). 


Under the reasoning employed by our Court in the Northern Ne- 
braska Power Company case, cited above, intra-city buses would be 
subject to the franchise tax on the ground that they are a like com- 
pany or like association, engaged in the business of “street railways.” 
In our opinion, the mere fact that buses are used in place of electric 
cars operated on rails, would not in itself change the character of the 
business or operate to relieve such companies from the tax. 


So-called “R. E. A. Districts”, being engaged in the business of 
“electric lights”, would be subject to the franchise tax, in the absence 
of other statutory provisions exempting such districts. To determine 
whether or not they are exempt, it is necessary to look to the statute 
under which they are presently organized. For example, districts or- 
ganized under Article 6, Chapter 70, Revised Statutes of Nebraska, 1943, 
would be exempt from imposition of the tax, whereas those districts 
organized and existing under Article 7 of the same chapter, would not 
be exempt. 


April 14, 1950 
WEIGHTS AND MEASURES 
Sale of Fruits and Vegetables, Rrequirement as to Weight and Measure 


SUBJECT: Weights and Measures—Sale of articles, require- 
ments as to. 


REQUESTED BY: G. B. Flagg, Chief of Bureau, Department of Agri- 
culture and Inspection, State Capitol. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTIONS: 1. Where fruits and vegetables are sold in retail 


food stores in baskets, sacks, bags, by the bushel, 
or in similar containers, should they be sold by 
standard weight, measure or numerical count in 
the absence of a written agreement otherwise? 

2. Is an invoice, sales slip, or delivery receipt a 
written agreement within the meaning of Sections 
89-115 and 89-116, R. S. 1943? 


CONCLUSIONS: 1. Yes. 
2. No. 
ANALYSIS 


Chapter 89, Revised Statutes of Nebraska, 1943, defines and estab- 
lishes various units of weight and measurement including “pound”, 
“bushel” “gallon”, etc. and establishes standards of weights and meas- 
ures. Section 89-112, R. S. 1943, prescribes the avoirdupois weight by 
bushel of numerous specific commodities including apples, peaches, 
pears, plums, beans, onions, beets, potatoes and other fruits and vege- 
tables. Section 89-113, R. S. 1943, prescribes the net weight per barrel, 
sack and container of wheat and rye flour. Section 89-117, R. S. 1943, 
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requires that “all berry boxes sold, used or offered for sale, within the 
state, shall be of an interior capacity of one quart, pint or half-pint, dry 
measure. Any berry boxes not conforming to this section shall be con- 
fiscated by the inspector.” 


Section 89-115, R. S. 1943, provides as follows: 


“All contracts, sales or purchases made for work to be 
done, or for anything to be sold or delivered or done, by weight 
or by measure, within this state, shall be taken and construed 
in terms of and according to the standards of weights and 
measures adopted by sections 89-101 to 89-141, except where 
parties have agreed in writing upon any other calculations or 
measurements. All statements and representations of any 
kind referring to the weights or measures of commodities sold 
or purchased, or exposed for sale, shall be understood in terms 
of the standards of weights or measures aforesaid.” 


Section 89-116, R. S. 1943, provides: 


“All dry commodities, not otherwise specified in sections 
89-101 to 89-141, shall be sold only by standard weight, numeri- 
cal count, linear or surface measure, except where the parties 
shall have a written agreement, specifying some other unit of 
measure, or in the case of fruits and vegetables in containers, 
other than as specified in section 89-117 where the container is 
labeled or stamped designating the minimum weight or the 
minimum numerical count.” 


It is our opinion that, except in cases where the parties have en- 
tered into an agreement in writing specifying some other unit of 
weight or measure, all sales of fruits and vegetables by retail merchants 
to their customers must be sold by the standard weights and measures 
prescribed by law, and where they are sold in sacks, baskets, boxes or 
other containers the containers must indicate the weight, measure or 
numerical count of the commodity sold, and, where sold by the bushel 
or other measure, the measure must contain the minimum pounds by 
weight of the commodity in accordance with the standards prescribed 
by law. For example: a bushel basket of apples should contain at 
least 48 pounds of apples, and a bushel basket or sack of potatoes 
should contain at least 60 pounds of potatoes by avoirdupois weight. 


We do not regard an invoice, sales slip or delivery ticket as being 
a written agreement within the meaning of Sections 89-115 and 89-116. 


April 15, 1950 
BOARD OF CONTROL 


Payment of Tuition to Schools of District Where Home for 
Children Situated 


SUBJECT: Board of Control; Residence for school purposes 
of children in the Home for Children. 


REQUESTED BY: F. R. Johnston, Chairman, Board of Control. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
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QUESTION: Whether the Board of Control may be required to 
pay tuition to the schools of the district where 
the Home for Children is situated for the educa- 
tion of children committed to, or received without 
commitment at, the Home for Children. 


CONCLUSION: No. 
ANALYSIS 


Section 83-242, R. S. Supp. 1949, provides that the Board of Con- 
trol, in its discretion, “may receive for temporary care children under 
eighteen years of age that have not been committed to the home. In 
such cases, the board shall require the parents or guardians of the chil- 
dren to pay the cost of their care and maintenance. If the parent or 
guardian of the child is unable to pay such costs, then the child shall 
not be received until the cost, or such portion thereof as the parent or 
guardian cannot pay, has been provided for by the county board of the 
county where the child resides. * * *” 


It is plain that in respect to this class of children the Legislature 
has affirmed that the residence of the child does not shift to the govern- 
mental subdivision where the Home for Children is situated. Such 
children, if admitted to school in the district where the Home is situ- 
ated, would be nonresident pupils for whose education payment of tui- 
tion could be demanded. The school district of the residence of such 
children would not be liable for tuition, section 79-445, R. S. Supp. 
1949, save in a case where a child in the Home is a resident of a school 
district which has contracted for instruction of its pupils with the 
school district in which the home is situated. 


It is equally plain, since the Legislature in treating of the care, 
custody and maintenance of this class of children placed the custodial 
duties in the Board of Control leaving discharge of the other duties, the 
cost thereof, which traditionally include the duty to educate, to the 
parents or guardian and ultimately to the county board of the county 
of the child’s residence, that the duty to pay tuition would fall first 
upon the parents or the guardian and for want in them of means suffi- 
cient for that purpose then, by legislative fiat, upon the county of the 
child’s residence. See, generally, Geary v. Geary, 102 Neb. 511, 167 
N. W. 778; 39 Am. Jur. 630, secs. 35-39; 133 A. L. R. 902. 


It follows, reasonably, that the Legislature intended to disclaim 
for the state any intention to assume pecuniary liability for the care 
and maintenance, including education, of children who are not com- 
mitted to the Home but are received there in the discretion of the 
Board. If such children are permitted to attend the public schools in 
the district where the Home is situated then it is the responsibility of 
the district board to collect tuition for them or to exclude them, but 
the Board of Control is an interested party only to the extent that it 
has a statutory duty to see to it that, prior to admission of such a child 
to the Home, either the parent or guardian or the county of the child’s 
residence makes provision for payment of tuition, among other costs. 
The Board of Control has no obligation, for itself or the state, to pay 
tuition for such children. 


In respect to children who are committed to the Home, and for 
whom the Board of Control is declared to be the legal guardian, the 
question of the right of such child to free instruction in the schools 
of the district in which the home to which they are committed is sit- 
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uated has been considered by the courts in fourteen states. The cases 
vary one from another because of difference in statutory provisions, 
the character of the institution, whether public or private and the de- 
clared public policy in respect to public education of children. The 
later cases review the earlier decisions, in some of which it was thought 
to be a matter of distinction that the home or institution was tax ex- 
empt, and from these later cases it appears now to be settled that it is 
wholly beside the point that the institution is tax exempt since there is 
rarely, if ever, any requirement that free schooling shall be dependent 
upon payment of taxes by the person whose child is to be educated. 


The weight of authority supports the view that such children are 
entitled to admission to the schools of the district in which the home is 
situated, without payment of tuition save where a statute expressly 
directs that the county or school district of the child’s former residence 
shall pay it. 


The cases are annotated in 48 A. L. R. 1098, and from an exam- 
ination thereof, together with supplementary cases down to 1949, it 
appears that Wirth v. Board of Education, 262 Ky. 291, 90 S. W. 2d 62, 
is nearest in point since it involves a state home for dependent and neg- 
lected children, the home being provided for by statute as it is in Ne- 
braska. While there are differences in the statutory provisions in the 
two states, respecting residence and compulsory school attendance, still 
we are of the opinion that the Supreme Court of Nebraska would, in 
view of its own decisions on the question of residence for school pur- 
poses, follow the Kentucky court. 


We are fortified in this conclusion because section 83-243, R. S. 
Supp. 1949, contemplates a power in the Board of Control to fix the 
legal residence of the child in the Home or elsewhere as the welfare of 
the child appears to require. 


April 17, 1950 
ELECTIONS 


Candidate for Member of School Board in a Class II District 
Can't File by Petition 


SUBJECT: Election of board members in a Class II school 
district. 


REQUESTED BY: Wayne O. Reed, Superintendent of Public Instruc- 
tion, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 


QUESTION: May a candidate for member of the school board 
in a Class II district file by petition? 


CONCLUSION: A candidate for member of the school board in a 
Class II district cannot file by petition. 


ANALYSIS 


A school district of the second class containing within its bound- 
aries an incorporated village is required to elect the members of the 
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school district board at the regular village election of such village. 
Section 79-702, R. S. Supp. 1949, relating to such elections, states in 
part as follows: 


“® * * In such school districts, a district caucus of all the 
qualified school electors shall be held at least two weeks be- 
fore the election. Notice of the caucus shall be given by the 
school officers by posting public notice. The two candidates 
having the highest number of votes for each place to be filled 
upon the district school board shall be certified as caucus 
nominees and their names shall be placed upon the printed 
ballots at the ensuing election.” 


There is no statutory provision permitting a candidate to file by 
petition at such an election, and therefore, the only candidates en- 
titled to have their names placed upon the ballot are the two candi- 
dates for each place to be filled receiving the highest number of votes 
at the said caucus. 


The above quoted section also provides that the primary and gen- 
eral election laws shall apply insofar as the same may be applicable, 
and therefore, the provisions of section 32-508, R. S. 1943, should be 
followed and a blank space provided into which the electors may write 
the name of any person for whom they wish to vote. 


With reference to a Class II district which does not contain within 
its boundaries an incorporated village, section 79-701 (2), R. S. Supp. 
1949, provides that the board members shall be elected at the annual 
meeting. The statutes fail to make provisions for nominations prior 
to such annual meeting, and therefore, both the nominations and elec- 
tion of board members must take place thereat. This necessarily 
would leave no opportunity for petition filing. 


April 18, 1950 
LIQUOR LICENSES AND SALES 


Delivery of Liquor After Closing Hour, Where Sale Made 
Before Closing Hour 


SUBJECT: Liquor—Delivery by taxi after 11 P. M. of liquor 
ordered before 11 P. M. 


REQUESTED BY: Nebraska Liquor Control Commission, State Capi- 
tol Building. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTION: May a taxi line make a liquor delivery, which 


has been contracted for before 11 P. M., subse- 
quent to this time? 


CONCLUSION: Assuming that 11 P. M. is the closing hour fixed 
by local ordinance, a taxi cab driver may lawfully 
deliver alcoholic liquor to a consuming pur- 
chaser, if the sale of the liquor is completed be- 
fore 11 P. M. and the taxi cab driver acts solely 
as agent or employee of the purchaser, and com- 
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plies with the requirements of Sections 53-193 and 
53-195, R. S. 1943, and the purchaser may law- 
fully buy such liquor. 


ANALYSIS 


Section 53-179, R. S. 1943, provides that on week days no alcoholic 
liquors, including beer, shall be sold at retail in cities and villages be- 
tween one o’clock A. M. and six o’clock A. M., and on Sundays no alco- 
holic liquor except beer may be sold between six o’clock A. M. and 
midnight. The opening and closing hours fixed by statute are subject 
to change by ordinance of the city or village, and the hours fixed by 
the ordinance govern. The hour of 11 P. M. stated in your question 
has no significance unless that is the closing hour fixed by the local city 
or village ordinance. 


The most serious consideration raised by your question is whether, 
and under what conditions, a taxi cab may make deliveries of alcoholic 
liquor. 


A taxi cab is a common carrier. Section 53-195, R. S. 1943, re- 
quires that a common carrier must deliver alcoholic liquors only to 
the person to whom the liquor is consigned, or to his authorized agent, 
and must obtain a written receipt for such liquor in each instance, and 
it is unlawful to deliver liquor to anyone where it is consigned to a 
fictitious person or a person under a fictitious name. In other words, 
under this statute, the taxi cab operator must deliver the liquor only 
to the person to whom the liquor is consigned, or to his authorized 
agent, he must take a written receipt from the consignee for such 
liquor, and he must be certain that the consignee is giving his correct 
name and not a fictitious name. 


Section 53-195, R. S. 1943, provides: 


“Every railroad, express or transportation company, or 
other common carrier or contract hauler, their agents, em- 
ployees or servants, shall furnish to the commission a duplicate 
bill of lading or receipt, showing the name of the consignor 
and the consignee, date, place received, destination, and quan- 
tity of alcoholic liquors received by them for shipment to any 
point within this state. Upon failure to comply with the pro- 
visions herein, such railroad, express or transportation com- 
pany, or other common carrier or contract hauler, their agents, 
employees or servants, shall be deemed guilty of a misde- 
meanor, and upon conviction thereof shall be fined in the sum 
of fifty dollars for each offense.” 


This statute would seem to apply to any delivery of alcoholic 
liquors by a retailer to his customer although its primary purpose is 
doubtless to regulate the transportation of liquor from the manufac- 
turer or wholesaler to the retailer. 


Assuming, however, that a taxi cab or taxi cab company may 
make deliveries of alcoholic liquors provided the requirements of Sec- 
tions 53-193 and 53-195 are met, there are other features of the law 
which must be carefully observed. If the taxi cab driver undertakes 
to deliver the liquor and collect the pay for such liquor, at the point 
of delivery, as agent for the dealer, the dealer is guilty of making the 
sale off the licensed premises, which is a violation of the law. If the 
dealer charges the bill to the account of his customer, this is also a 
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violation of the law. There appears to be no legal way in which a taxi 
eab driver can deliver liquor to a consumer as the agent or employee 
of the liquor dealer. 


The taxi cab driver cannot pay for the liquor himself and then re- 
sell it to the customer for he is then guilty of selling liquor without 
having a license to do so. 


The taxi cab driver may act as agent for the purchaser of the 
liquor and collect the money from the purchaser in advance and pay 
it to the liquor dealer when he gets the liquor, provided the taxi driver 
observes the requirements of Sections 53-193 and 53-195 above men- 
tioned. The taxi cab driver must be careful that the person he is buy- 
ing liquor for is not a minor and is a person entitled to buy liquor, and 
the taxi driver himself must be of age and otherwise qualified to pur- 
chase liquor. 


Assuming that 11 P. M. is the closing hour fixed by ordinance of 
the city or village, and assuming that the purchase of liquor has been 
completed by payment of the purchase price to the liquor dealer on 
the licensed premises prior to 11 P. M., we think that the taxi driver, 
acting solely as agent or employee of the purchaser, may lawfully de- 
liver such liquor to the purchaser after 11 P. M. provided the purchaser 
is of age and otherwise qualified to buy liquor and provided the taxi 
driver complies with the provisions of Sections 53-193 and 53-195 re- 
lating to the transportation of alcoholic liquors by common carriers. 


April 18, 1950 
FINES 
Remission of Assessed Fines; Assessment Below Statutory Minimum 


SUBJECT: Imposition of fines in prosecution under section 
54-143, R. S. 1943. 


REQUESTED BY: Frank Marsh, Secretary of State, State House, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 

QUESTIONS: 1. Does the court have authority to remit a fine 
assessed in a prosecution under section 54-143, 
R. S. 1943? 


2. Does the court have authority to assess a fine 
for less than the minimum fixed by law? 


CONCLUSIONS: Both questions must be answered in the negative. 
ANALYSIS 


There is nothing in the statutes authorizing the court to remit a 
fine in a prosecution for violation of a state law. Whenever a judg- 
ment for a fine has been entered in a prosecution for a misdemeanor 
under state law, execution may be issued for the same with costs and 
levied upon the goods and chattels of the offender and for want of the 
same upon the body of the offender who shall thereupon be committed 
to the jail of the proper county (section 29-2404, R. S. 1943). Judg- 
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ments for fine and costs are made a lien upon all the property of the 
defendant within the county from the time of docketing the case by 
the clerk of the proper court (section 29-2407). 


Section 29-2408 provides: 


“It shall be the duty of the clerk of the district court to 
issue execution for every judgment rendered during the term, 
for fines and forfeited recognizance, and for the costs in such 
cases, which remain unpaid and unreplevied; and upon like 
condition each magistrate shall issue execution forthwith for 
fines and costs assessed by him.” 


A defendant may replevy a judgment for fine and costs with suffi- 
cient sureties entering into a recognizance for the payment of such 
fine and costs within five months from the date of the acknowledg- 
ment. 


The court may make it a part of the sentence that the defendants 
stand committed and be imprisoned in the county jail until the fine 
and costs are paid or the defendant is otherwise discharged according 
to law (section 29-2206). 


Section 29-2412 provides: 


“Whenever it shall be made satisfactorily to appear to 
the district court, or to the county judge of the proper county, 
after all legal means have been exhausted, that any person 
who is confined in jail for any fine or costs of prosecution for 
any criminal offense has no estate wherewith to pay such fine 
and costs, or costs only, it shall be the duty of such court or 
judge to discharge such person from further imprisonment, 
for such fine and costs, which discharge shall operate as a com- 
plete release of such fine and costs; Provided, nothing herein 
shall authorize any person to be discharged from imprison- 
ment before the expiration of the time for which he or she 
may be sentenced to be imprisoned, as part of his or her pun- 
ishment, nor until the convict shall have been imprisoned at 
least one day for every three dollars of the amount adjudged 
against him.” 


Once a fine has been imposed the court is without authority to re- 
mit the same or suspend the levy of execution. (10 Nebraska Law 
Bulletin, 334; 12 Nebraska Law Bulletin, 408; Moore v. State, 125 Neb. 
565, 251 N. W. 117). The only manner, therefore, in which such judg- 
ment can be discharged is by (1) payment, or (2) imprisonment of the 
defendant for one day for every three dollars of the amount adjudged 
against him. 


When a defendant is found guilty of a misdemeanor under state 
law, either following trial or by plea of guilty, a court is without au- 
thority to enter judgment for less than the minimum fixed by law, 
and a court who knowingly persists in such action would undoubtedly 
be subject to impeachment. However, where a fine of less than the 
minimum allowed by law has been imposed and paid, the court is 
without further jurisdiction in the matter. Myers v. Fenton, 121 Neb. 
56, 236 N. W. 143; Beckman v. Fenton, 120 Neb. 66, 231 N. W. 510. 
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April 19, 1950 
TAXATION 


Farm Commodities; Subject to Tax When Mortgaged to Commodity 
Credit Corporation, in Warehouse, or Proceeds of Loan Invested 


SUBJECT: Taxation; farm commodities stored in warehouse 
or stored on farm and mortgaged to Commodity 
Credit Corporation. 


REQUESTED BY: Wade H. Ellis, County Attorney, Box Butte 
County, Alliance, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether farm commodities are subject to taxa- 


tion in the following instances: 

1. When stored on the farm and mortgaged to 
the Commodity Credit Corporation, then resealed 
and loan extended. 


2. When stored in a warehouse in this state apart 
from the residence for farm of the owner, whether 
or not mortgaged by the owner. 


3. When the proceeds of a loan on mortgaged 
commodities are invested in other property which 
is returned for taxation. 


CONCLUSION: 1. Yes. 
2. Yes, taxable to owner at his residence. 
3. Yes. 


ANALYSIS 


All real and personal property in the state on March 10 is subject 
to assessment except as it may be exempt by section 2 of article VIII 
of the Constitution and section 77-202, R. S. 1943, or except as it may 
be exempt under federal statutes. Subject to the foregoing exceptions: 


1. Agricultural commodities which are mortgaged to the Com- 
modity Credit Corporation, whether by original loan or by extended 
loan under the Reseal Program are the property of and the legal title 
thereto is in the producer, not the Commodity Credit Corporation, and 
the instruments (notes and mortgages) which the producer executes 
expressly so affirm. Hence, such commodities must be taxed to the 
owner, the producer-mortgagor. Union Stock Yards National Bank v. 
Thurston County, 65 Neb. 410, 92 N. W. 1022; section 77-1201, R. S. 
Supp. 1949. 


2. Agricultural commodities stored in a warehouse in this state 
apart from the farm are no longer connected therewith and, as tan- 
gible personal property, must be assessed and taxed to the owner at 
his residence, whether or not they are mortgaged. Section 77-1226, 
R. S. Supp. 1949 and section 77-1202, R. S. 1943. 


3. Mortgaged agricultural commodities are tangible personal 
property and must be assessed to the owner. Any other tangible or 
intangible property, including money in a bank, which is purchased 
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out of or derived from the proceeds of a loan upon agricultural com- 
modities is obviously either other tangible or other intangible prop- 
erty, the title to which is in someone. Either the owner of the mort- 
gaged agricultural commodities owns or he does not own the other 
tangible or the other intangible property which he obtains by purchase 
out of the proceeds of the mortgage loan. If he does own such other 
property, then plainly he is to be taxed on it because that other prop- 
erty is not tax exempt and must be assessed to the owner. Union 
Stock Yards National Bank v. Thurston County, 65 Neb. 410, 92 N. W. 
1022; International Harvester Co. v. County of Douglas, 146 Neb. 555, 
20 N. W. 2d 620. 


There is no double taxation in fact or in law. Double taxation 
occurs only when the same property is twice taxed in the same year. 
Section 77-1732, R. S. 1943; cf., Citizens State Bank v. Board of Equali- 
zation, 110 Neb. 704, 194 N. W. 796 at page 708 of Nebraska Report; 
Opinions of the Attorney General, March 17, 1949. 


April 19, 1950 
INSURANCE COMPANIES 


Foreign, Required to Furnish List of Nebraska Stock Owners 
to Tax Commissioner 


SUBJECT: Taxation; stock of foreign insurance companies. 


REQUESTED BY: Philip K. Johnson, State Tax Commissioner, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether section 77-721, R. S. Supp. 1949, which 


requires every foreign corporation transacting 
business in Nebraska, but not domesticated here, 
to furnish to the tax commissioner a list of Ne- 
braska residents who own stock of the corpora- 
tion, is applicable to foreign insurance compan- 
ies admitted to do business in Nebraska? If so, 
are the resident owners of the stock of such a 
foreign insurance corporation, not domesticated 
in Nebraska, required to return the value of the 
stock for taxation? 


CONCLUSION: Yes. 
ANALYSIS 


The only foreign corporations transacting business in Nebraska 
which are not required to furnish to the tax commissioner a list of 
residents who own the stock of any such corporations are those which 
have complied with section 21-1,150, R. S. 1943, relating to domestica- 
tion. Insurance corporations are not, as sections 21-1,146 and 44-301, 
R. S. 1943 make clear, excluded from the coverage of the general cor- 
poration law. If a foreign insurance corporation is admitted to do 
business in Nebraska and elects not to domesticate, then in accord- 
ance with section 77-721, R. S. Supp. 1949, the corporation must fur- 
nish the required list of its resident stockholders. 
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The state resorts to this means to obtain information respecting 
the ownership by its residents of intangible property which might 
otherwise escape taxation. Thus the purpose of the section is dis- 
covery of intangible property in the form of certificates of stock. All 
that section 77-722, R. S. 1943, purports to do is to diminish, in the 
manner set forth, the market value which otherwise would be treated 
as the value of the stock for assessment purposes. The statute is a con- 
cession by the legislature to conciliate the opinion of some courts and 
lawyers that to tax the market value of the stock in the hands of a 
stockholder while taxing the tangible and intangible property of the 
corporation is to tax the stockholders twice. There is no connection, 
otherwise, between the eight-mill intangible tax which will be levied 
on the value of the stock, as adjusted, and any tax levied upon the 
property or receipts of the corporation. 


April 19, 1950 


TAXATION 
Production Credit Associations, Tax Based on Exempted Earnings 
SUBJECT: Taxation; Production Credit Associations. 
REQUESTED BY: Philip K. Johnson, State Tax Commissioner. 
OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether a production credit association which 


on any day prior to March 10, 1950 became sub- 
ject to the imposition, in lieu of all other taxes 
upon its intangible property, of a tax in an amount 
to be determined by a levy of 8 mills upon its 
gross earnings during the preceding calendar 
year, may claim exemption from the tax for the 
reason that its earnings during the preceding 
calendar year were exempt from taxation. 


CONCLUSION: No. 
ANALYSIS 


Section 1138 c, Title 12, U. S. C. A. relating to taxation of pro- 
duction credit associations, expressly provides that the real and tan- 
gible personal property of such associations shall be subject to taxa- 
tion. The intangible personal property of production credit associa- 
tions is exempt until the stock held in an association by the Production 
Credit Corporation is retired. When this event occurs the federal cloak 
of immunity from taxation of intangible personal property is removed. 
Under the constitution and statutes of Nebraska a production credit 
association which has lost its federally conferred exemption has no 
rights, privileges or immunities which are not enjoyed by any other 
association or corporation. 


All that sec. 77-726 to 77-728, R. S. Supp. 1949 contemplate is that 
production credit associations “in lieu of all other taxes on intangibles 
shall be assessed and taxed 8 mills on the dollar of their gross earn- 
ings during the preceding calendar year.” The tax is imposed upon 
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intangible personal property, but the amount thereof is to be meas- 
ured, as is the case with building and loan associations and installment 
loan companies, by the gross earnings of the preceding calendar year. 


If there were no earnings during the preceding calendar year, then 
there would be no tax. If there were earnings during the preceding 
calendar year of which the state can take no account for the purpose 
of levying a tax upon intangible personal property, then the case must 
be that the federal courts have declared that a state cannot levy a tax 
upon property for the present year and measure the amount thereof 
by the earnings of the taxpayer in a case where such earnings are not 
subject to taxation. But the Supreme Court of the United States has 
ruled to the contrary in Cudahy Packing Co. v. Minnesota, 246 U. S. 
450, 62 L. Ed. 827, 38 S. C. 373, in which case it was held that earnings 
which could not be taxed directly could be used as the measure of a 
tax upon property, the earnings being taken merely as an index or 
measure of the value of the property sought to be taxed. 


The principle of that case is applicable in this instance, reasoning 
by analogy. Cf., James v. Dravo Contracting Co., 302 U. S. 134, 82 
L. Ed. 154. It is only necessary to add, further, that there is no pro 
rata exemption from the tax. The tax is levied for the present calen- 
dar year and all that is required to sustain it is a finding that on March 
10, 1950 a particular production credit association no longer enjoyed 
federally conferred tax immunity. 


April 19, 1950 
COUNTY ROADS 
Use of Federal Matching Funds for General Road Purposes Allowed 


SUBJECT: County Roads—Use of Funds under L. B. 133 
(Laws of Nebraska 1949, Chapter 236, page 647). 


REQUESTED BY: Richard E. Person, County Attorney, Holdrege, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; Bert L. 
Overcash, Assistant Attorney General. 
QUESTION: Pursuant to the above legislation may funds levied 


and collected under a 1945 enactment for match- 
ing with federal funds be utilized by the county 
for general road purposes in townships within the 
county? 


CONCLUSION: Yes. 
ANALYSIS 


Your recent letter requests an opinion as to whether the amend- 
ment of section 77-1605, R. S. Neb. 1945, by the 1949 Legislature is 
valid and effective. The amendment, Legislative Bill 133 (Laws of 
Nebraska 1949, Chapter 236, Page 647) provided in its title that it 
was designed: 


“* * * to remove restrictions on use of funds raised by 
special levy for cooperation with the government of the United 
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States in the construction and improvement of roads within a 
county; to authorize the use of such funds for general road 
purposes, when suitable projects involving federal funds are 
not available or deemed feasible, at the discretion of the county 
board; to repeal the original section; and to declare an emer- 
gency.” 


The section thus amended was enacted as Legislative Bill 234 in 
the 1945 session of the Legislature (Laws of Nebraska, 1945, Chapter 
196, Page 599) and the title provided as follows: 


“AN ACT to authorize the county boards of the several 
counties to levy a tax of one mill on the dollar upon the actual 
value of all the taxable property within the county, except in- 
tangible property, in addition to all other levies for the pur- 
pose of raising funds to cooperate with the government of the 
United States in the construction and improvement of certain 
roads within the county; to provide for the exclusive use of 
the funds raised by such levy for the prescribed purpose; to 
prohibit the transfer of the funds so raised to any other fund 
of the county; and to declare an emergency.” 


As now amended the section provides: 


“* * * The funds raised by such special levy may, at the 
discretion of the county board, when suitable projects involv- 
ing the use of funds from the United States government are 
not available or deemed feasible by the county board, be used 
for general road purposes.” 


There appears to be no constitutional or other objection to the use 
of these funds as provided in the 1949 act. Under both acts the funds 
are devoted to roads. The later act clearly expresses an intention that 
it shall apply to funds already “raised.” While no specific decisions 
upon the point have been noted, the law in this general field is con- 
tg with this conclusion. See 61 C. J., page 1521, 42 A. J. page 

74, 776. 


We do not think that the use of these funds for road purposes as 
provided in the 1949 legislation involves a diversion of funds. The 
decisions involving unlawful diversions of funds all recognize that 
when the purpose or occasion for which funds are raised no longer 
reasonably exists the funds may be used for other purposes. City of 
Newport v. McLane (Ky.), 77 S. W. (2) 27, 96 A. L. R. 655, 660. See 
also 70 A. L. R. 431. In the present case the same general purpose 
will be carried out under the 1949 legislation as under the 1945 enact- 
ment, namely, the improvement of roads within a county. The ex- 
perience in your county of not being able to expend the funds in the 
manner proposed by the 1945 legislation, undoubtedly occurred in other 
counties, and occasioned the 1949 amendment of the statutes in this 
regard. 


April 21, 1950 
FEES 
Registration of Bridge Bonds; What Fund Used for Payment 
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SUBJECT: Bridge bonds—payment of registration fee upon 
bonds. 


REQUESTED BY: Keith Hopewell, County Attorney, Burt County, 
Tekamah, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Bert L. 
Overcash, Assistant Attorney General. 
QUESTION: Where a county creates and appoints a county 


bridge commission under chapter 39, article VIII, 
R. S. 1943, what funds are to be used in payment 
of the registration fee for the registration of bonds 
as provided in section 10-205, R. S. Nebraska 1943? 


CONCLUSION: The bridge commission should pay the registra- 
tion fee of such bonds from funds on hand from 
the sale of the bonds instead of a claim being filed 
against the general fund of the county for such 
purpose. 


ANALYSIS 


The interstate bridge statutes above-mentioned provide in section 
39-856 and 39-860, R. S. Nebraska 1943, as amended, that in connection 
with the construction and operation of such an interstate bridge “the 
county shall incur no indebtedness of any kind or nature” and the 
county “shall not pledge its credit nor its taxing power nor any part 
thereof.” 


It is quite clearly indicated in these sections of the statute that the 
general funds of the county are not to be obligated in connection with 
such activity. 


Section 39-870, R. S. Nebraska 1943, on the other hand provides 
that the bridge commission has power to establish by-laws, rules and 
regulations for its own government, and “to make and enter into all 
contracts or agreements necessary or incidental to the performance of 
its duties and the execution of its powers.” This language would in- 
dicate that the commission would have authority to perform all of the 
auxiliary acts that are necessary in order to discharge their general 
responsibility. This would reasonably include the utilization of such 
funds as are available in payment of the registration fee of fifty cents 
for each bond which must be paid to the county clerk under section 
10-205, C. S. 1949. 


April 24, 1950 
BOARD OF REGENTS 


Genoa State Farm Buildings, Board Has Power to Demolish 


SUBJECT: State Institutions; Genoa State Farm. 
REQUESTED BY: R. W. Devoe, President, Board of Regents. 
OPINION BY: Clarence S. Beck, Attorney General; William T. 


Gleeson, Assistant Attorney General. 
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QUESTION: Whether the Board of Regents may properly di- 
rect the razing of a hazardous, dilapidated build- 
ing which, situated on the grounds of the Genoa 
State Farm, is no longer fit for use and cannot be 
reconstructed save at prohibitive expense? 


CONCLUSION: Yes. 
ANALYSIS. 
Section 83-491, R. S. Supp. 1949, provides: 


“The Genoa State Farm shall be a state institution sub- 
ject to the management and control of the Board of Regents 
of the University of Nebraska, for institutional purposes con- 
nected with the educational and research programs of the 
University of Nebraska.” 


By sec. 85-105, R. S, 1943, the Board of Regents is given the power 
essential and necessary to enable it to deal with all property, real and 
personal, which is acquired for the use of the University. The Genoa 
State Farm was given to the state by a_grant of the Congress (48 Stat. 
at L. 786) and prior to the transfer of the title was used by the federal 
government for educational purposes. It is now being devoted to a 
similar use. 


The federal statutory grant by which the state acquired title to 
the property does not appear to impose upon the state a trust which 
differs in any significant respects from the trust which the Supreme 
Court of the United States declared had been imposed by the grant 
considered in Cooper v. Roberts, 59 U. S. 173, 15 L. Ed. 338. In that 
case it was held: 


“The trusts created by these compacts relate to a subject 
certainly of universal interest, but of municipal concern, over 
which the power of the State is plenary and exclusive. In 
the present instance, the grant is to the State directly, with- 
out limitation of its power, though there is a sacred obligation 
imposed on its public faith. We think it was competent to 
Michigan to sell the school reservations without the consent 
of Congress.” 


Without departing from the conclusion stated in our earlier opin- 
ion, March 10, 1945, to the chairman of the Appropriations Committee 
of the 1945 Legislature, we think it plain none the less that the State, 
by the Board of Regents, may order the demolition of a hazardous, 
dilapidated building which, located on the school grounds, is no longer 
fit for use or worth reconstruction because of prohibitive expense. To 
demolish the building would not constitute waste, 56 Am. Jr. 463, sec. 
19, even if it be considered that the trust imposed by the federal grant 
limits the power of the state to do as it pleases with the land and the 
buildings. 


April 24, 1950 
LIQUOR CONTROL COMMISSION 
Petitions Protesting Liquor License, Not Binding on Commission 
When Not Filed With Village Board 
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SUBJECT: Beer Licenses: Sufficiency and effect of Petition 
by fifty-one percent of voters. 


REQUESTED BY: Nebraska Liquor Control Commission. 


OPINION By: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTIONS: 1. Is a petition objecting to the granting of beer 


licenses which is signed by a number of qualified 
electors of a city or village equal to 51% of the 
voters at the last general election, as provided in 
section 53-141, R. S. 1943, binding and mandatory 
on the Nebraska Liquor Control Commission in 
cases where the petition has not been previously 
filed with village board or city council? 


2. May a legal voter who has signed such peti- 
tion withdraw his name therefrom and, if so, at 
what stage of the proceedings? 


CONCLUSIONS: 1. Such petition is not mandatory on the Com- 
mission but may be considered as an expression 
of local sentiment. 


2. A legal voter who has signed such petition 
may withdraw his name at any time before the 
petition is filed with the local governing body, but 
not afterward. When the petition is filed with 
the Commission his withdrawal is immaterial. 


ANALYSIS 


The foregoing questions are raised in connection with the appeal 
to the Nebraska Liquor Control Commission from the action of the 
village board of Beaver Crossing, Nebraska, granting a retail on and 
off-sale beer license to Margaret Knight. 


On February 23, 1950, the village board of Beaver Crossing voted 
unanimously to grant to Margaret Knight a license to sell beer at retail 
off and on sale. No petition of the voters of Beaver Crossing objecting 
to the granting of such license had been filed with the village board 
up to the time it took this action. An appeal from this action of the 
village board was taken to the Commission pursuant to the provisions 
of section 53-1,115, R. S. 1943, and thereafter a petition signed by more 
than 51% of the number of legal voters of Beaver Crossing who had 
voted at the last general election was filed with the commission, pro- 
testing the issuance of this license to Margaret Knight. This petition 
was never filed at any time with the village board of Beaver Crossing 
and no petition of a like nature was filed with the village board. 


1. The first question presented is: Assuming that the petition is 
in all respects valid and sufficient, does it constitute a mandate from 
the voters of Beaver Crossing which is binding on the commission and 
requires the commission to refuse to issue a license to Margaret 
Knight? 


The statutory authority for petitions of this kind is found in sec- 
tion 53-141, R. S. 1943, which reads as follows: 


“The city council or‘the city commission in cities or the 
board of trustees in villages, unless objected to by a sufficient 
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petition signed by the qualified electors of any city or village 
of such number as shall equal fifty-one per cent of the votes 
cast at the last general election held therein, or the county 
board of each of the governmental subdivisions of this state 
may recommend that the commission issue licenses to persons, 
firms, corporations or associations on application duly made 
therefor for the sale of beer, as herein defined, within the 
respective governmental subdivisions under their respective 
jurisdictions. The county board of a county shall have no 
jurisdiction over or power to recommend the issuance of li- 
censes within the limits of any incorporated city or village. 
The city council, city commission, village board or county 
board, as the case may be, shall keep a full record of all appli- 
cations for licenses, of all recommendations for and remon- 
strances against the granting of licenses and the action taken 
by them thereon.” 


It will be noted that section 53-141 provides that “the city council 
or the city commission in cities or the board of trustees in villages” 
may recommend the issuance of licenses for the sale of beer “unless 
objected to by a sufficient petition”, etc. We think that the statute 
clearly implies that this petition must be filed with the city council, or 
village board, in order to be effective as a bar to the issuance of beer 
licenses. We are unable to find any provision in the law for the filing 
of such petition with the Nebraska Liquor Control Commission. The 
commission may treat such petition as an expression of local senti- 
ment, but it is not to be regarded as a bar to the granting of such license 
if it has not been filed with the city council or city commission or vil- 
lage board. 


2. In the present instance an attempt was made by several signers 
of the petition objecting to the granting of this license to withdraw 
their names from the petition after it had been filed with the commis- 
sion. The question has been raised as to their right to withdraw their 
names. 


The rule appears to be well settled in this state that the signer 
of a petition has the right to withdraw his name from a petition at any 
time before it has been presented to the board or governmental agency 
for which it is intended. See Koch v. County of Dakota, 151 Neb. 506, 
38 N. W. 2d 397, and cases there cited. It appears to be equally well 
established that after the board or governmental agency or officer to 
whom the petition is addressed has taken action on the matter pre- 
sented by the petition it is then too late to withdraw a signature from 
the petition. State ex rel. Tanner v. Warrick, 106 Neb. 750, 184 N. W. 
896; Hawkins v. Carroll, (So. Car.) 126 A. L. R. 1028, and annotation 
thereto. As to the right of the signer to withdraw his name from a 
petition after it has been filed but before it has been acted upon, the 
authorities are apparently not in accord, but the more generally ac- 
cepted rule appears to be that after the petition is filed with the proper 
officer the right to withdraw one’s name ceases. See 48 C. J. S. 251, 
section 150; 30 Am. Jur. 319, section 118. However, in this case the 
effect of both the petition and the attempted withdrawal is merely to 
apprise the commission of the local sentiment, as it seems to us, and 
whether the signatures are withdrawn or not does not affect the legal 
significance of the petition. As to the right to withdraw names from a 
petition filed with a local governing body, we adhere to our opinion of 
June 16, 1944, Report of Attorney General, 1943-1944. Page 244. 
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Other questions were raised in this case but we believe they are 
not pertinent in view of the opinion here expreesed and no attempt is 
made to answer them at this time. 


April 25, 1950 
SCHOOL RETIREMENT SYSTEM 


Date of Retirement is Date of Retirement Application 


SUBJECT: School Retirement System—Date of Retirement. 

REQUESTED BY: Glenn I. Anderson, Director of Retirement. 

OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: Is the date that a member of the School Retire- 


ment System retires from the system the date that 
he ceases employment or the date given on his 
application for retirement? 


CONCLUSION: The retirement date of a member is the date given 
in his application for retirement, which must be 
within the period fixed by section 79-1520 R. S. 
Supp. 1949. 


ANALYSIS 


The School Retirement Law provides three classes of retirement 
under which the member may enjoy retirement benefits: first, volun- 
tary retirement after 35 years of service; second, compulsory retire- 
ment at age 65; third, retirement because of disability. In each case 
the law contemplates that a written application for retirement bene- 
fits shall be made by the member, or by someone in his behalf. Sec- 
tion 79-1523, R. S. Supp. 1949, provides the conditions under which a 
member may retire and obtain benefits because of disability. 


The requirements as to applications for voluntary retirement after 
35 years service and compulsory retirement at age 65 are stated in 
Section 79-1520, R. S. Supp. 1949, which reads as follows: 


“Any member may retire upon his written application to 
the retirement board setting forth the date, not less than 
thirty days nor more than ninety days subsequent to the exe- 
cution and filing thereof, he desires to be retired; Provided, 
that such member at the time so specified shall have com- 
pleted thirty-five years of creditable service.” 


It is our opinion that the date fixed by the member in his applica- 
tion, as required by Section 79-1520, is the date of retirement of the 
member for the purpose of determining his benefits, and not the date 
on which his employment ceases. The law contemplates, of course, 
that the member shall have actually ceased to be a school employee at 
the date of his retirement. 


You state the specific case of a member, aged 76, who did not work 
after January 13, 1950, because of illness. On February 27, 1950, you 
received from him an application for retirement which was dated 
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February 24, 1950. The application did not fix a date of retirement, 
but, as Section 79-1520, provides that the retirement date shall not be 
less than 30 days after date of filing of the application, the date of re- 
tirement of this member could not legally be earlier than March 29, 
1958. The member died during the first week in April. In his appli- 
cation he had chosen option No. 2 which provides for 120 monthly pay- 
ments certain to himself, or, in event of his death, to his beneficiary 
or estate, as provided in Section 79-1530, R. S. Supp. 1949. However, 
Section 79-1530 also provides that no optional selection shall be effect- 
ive in case the beneficiary (member) dies within thirty days after re- 
tirement. In the case you present the member must have died within 
thirty days after his retirement as his retirement date could not have 
been legally fixed at a date earlier than March 29, 1950, and, as a re- 
sult, his election to take option No. 2 is ineffective. 


April 26, 1950 
FIRE PROTECTION DISTRICT (RURAL) 


Can Include Land From Two or More Townships, Director From 
Each Not Required; Not a Voting Precinct 


SUBJECT: Rural Fire Protection District—Legal Area. 


REQUESTED BY: E. C. Iverson, State Fire Marshall, State House, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTIONS: 1. Does Section 35-502, R. S. Supp. 1949, re- 


quire that a rural fire protection district include 
a government survey township of thirty-six sec- 
tions, or does it mean that such district must have 
an area of not less than thirty-six sections? 


2. Where the district includes only a few sections 
in a township, must the township be represented 
by a separate director on the district board? 


3. Does the statute mean that the township re- 
ferred to is a voting precinct in the county? 


CONCLUSIONS: 1. Section 35-502, R. S. Supp. 1949, requires the 
district to embrace not less than thirty-six sec- 
tions of land, but not necessarily an entire town- 
ship. It may include land from two or more 
townships. 


2. No. 


3. The term “township” as used in Chapter 35, 
Art. 5, R. S. Supp. 1949, means the thirty-six sec- 
tion township created by government survey, and 
not a voting precinct. 


ANALYSIS 
Section 35-502, R. S. Supp. 1949, reads as follows: 
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“In order to provide for the protection of lives and prop- 
erty in rural areas against loss or damage by fire sixty per cent 
of the freeholders residing in any territory in the State of 
Nebraska, equivalent in area to one township or more situ- 
ated outside the corporate limits of any city or village, are 
hereby authorized and empowered to initiate the formation of 
rural fire protection districts under the conditions specified 
herein. Such districts shall be organized in the manner pro- 
vided by this act.” 


1. We think the phrase, “equivalent in area to one township or 
more”, means that the proposed fire protection district must contain 
an area of at least thirty-six sections of land which is the equivalent in 
area of a township, but this land not all be in one township. It is not 
necessary that the district include within its boundaries any entire 
township but merely an area equal to a township or more. 


Section 35-506, R. S. Supp. 1949, provides in part: 


“Permanent organization shall be effected by the election 
of a president, a vice president, a secretary-treasurer, and a 
board of directors consisting of five residents of the district, 
three of whom shall be the elected officers. All officers shall 
be elected for two years and hold office until their successors 
have been elected, except that at the first election the vice 
president and one director shall be electd for one year terms; 
Provided, that if the district shall embrace more than one 
township each township shall be represented on the board of 
directors. All officers shall serve without pay.” 


Webster’s New International Dictionary, Second Edition, defines 
the word “embrace” as meaning “to encircle, encompass, enclose; to 
include as parts of a whole”. See, also, Hibberd v. Slack, 84 Fed. 571, 
578. 


In the case of Story v. Woolverton, 31 Mont. 346, 78 P. 589, it was 
held that in a grant by the government of a section of land, “to em- 
brace the buildings thereon”, the word “embrace” means to enclose, as 
by surrounding or encircling. In Attorney General v. Marx, 203 Mich. 
331, 168 N. W. 1005, it was held that a statute providing that a board 
of education in a city which “comprises” a “single” school district shall 
consist of seven school inspectors, applies to the city of Detroit, even 
though Detroit in extending its boundaries at times took in parts of 
other school districts without incorporating them at once into the 
principal district, the word “comprises” being a synonym of the word 
“embrace”. 


In the light of these definitions of the word “embrace”, we con- 
strue Section 35-506 to mean that if the fire protection district sur- 
rounds or encloses more than one entire township that each entire 
township included in the district shall be entitled to be represented 
on the board of directors, but that any fractional part of a township is 
not entitled to representation on the board as a matter of law although, 
of course, a resident of such fractional part may be elected to the 
board if it is the will of the electors. 


3. The “voting precinct” is a special division or district of the 
county, created by the county board under authority of Section 23- 
157, R. S. 1943, for voting purposes. Such precincts, we believe, usually 
correspond to and are identical with the thirty-six section townships 
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established by government survey, but this is not necessarily so. We 
do not construe the law relating to the organization of Rural Fire Pro- 
tection Districts as using the term “township” to mean voting pre- 
cincts because the latter may be of any area in size as may be deter- 
mined by the county board. We believe that when the law pertaining 
to Rural Fire Protection Districts (Article 5, Chapter 35, R. S. Supp. 
1949) uses the word “township” it refers to the thirty-six section town- 
ship established by government survey. 


April 27, 1950 
SCHOOL BOARD 


Failure to Give Notice, Doesn’t Affect Termination of Teachers Contract 


SUBJECT: Schools: Termination of teachers contract. 

REQUESTED BY: FF. B. Decker, Director of Administration. 

OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 

QUESTION: Whether in the case of a teacher whose contract 


to teach and superintend in an article 3 school 
district, which by Section 79-102 (2) R. S. Supp. 
1949, became a class II district, was terminated 
by vote of the board prior to April 1 in accord- 
ance with Section 79-517 R. S. Supp. 1949, the 
teacher may claim that the contract has been re- 
newed and file an acceptance thereof because of 
the failure of the secretary of the board to give 
notice of the termination on or before April 15? 


CONCLUSION: No. 
ANALYSIS 
Sections 79-517 and 79-518, R. S. Supp. 1949 read as follows: 


“A contract of employment between a teacher and a dis- 
trict of the second, third, or sixth class shall not exceed three 
years in length. Such contract shall be deemed renewed and 
shall remain in full force and effect until a majority of the 
members of the school board or board of education vote on 
or before April 1 to terminate the contract at the close of the 
contract period, or until the contract is superseded by a new 
contract mutually agreed to by the school board or board of 
education and the teacher. The trustees shall annually con- 
sider the success of all teachers employed by them and by 
ballot determine whether any of such teachers’ contracts shall 
be terminated under the aforesaid provision. The secretary 
of the board shall, not later than April 15, notify in writing 
each teacher of his election or failure of election. 


“Any teacher whose contract is renewed according to the 
provisions of section 79-517, shall file written notice with the 
secretary of the school board or board of education within fif- 
teen days after receiving the notice provided for in section 
79-517 of his acceptance of the renewed contract. Failure to 
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file such notice shall be regarded as conclusive evidence of his 
nonacceptance of the contract.” 


In our opinion to you of April 23, 1949, we held that where term- 
ination of a contract had been voted by a school board the failure, 
oversight or neglect of the director to give notice to the teacher could 
not possibly result in a nullification of the action of the board. We 
pointed out, incidentally, that the statute did not require any formal 
notice to the teacher. The statutory sections there considered have 
been replaced by the foregoing sections in the general recodification 
of the school laws and provision is now made for giving notice in 
writing of a termination or offer to renew a teaching contract. 


Section 79-518 remains unchanged and, as we pointed out in the 
earlier opinion, the right to file an acceptance is given only to a teacher 
whose contract has not been terminated. The two sections must be 
read together and, so read, the purpose of the old statute remains un- 
changed. A teacher whose contract is not terminated has an option 
to accept or to decline what is really an offer of a contract upon the 
same terms which are embodied in the existing contract. 


The legislature has not affirmed that a contract shall be given new 
life by the failure of the board to communicate notice to the teacher; 
rather it has affirmed that the contract shall be taken to be continued 
in force until the happening of either of two contingencies: (1) that the 
board has terminated the contract, or (2) that the teacher does not 
signify acceptance within 15 days after receipt of notice that he has 
been reelected. 


The failure to observe the requirement that notice be communi- 
cated not later than April 15 cannot cut down the right to accept in 
the case of a teacher whose contract was not terminated; and it cannot 
cut down the power to terminate in the case of a school board which 
has performed its statutory duty to “annually consider the success of all 
teachers employed by them and by ballot determine whether any of 
such teachers’ contracts shall be terminated.” 


Any other construction of the statute would make the existence 
or nonexistence of a contract turn on the point whether a secretary, 
intentionally or unintentionally, omitted to observe a requirement 
to give a notice which obviously is intended for the purpose promptly 
of advising the teacher either that he has an option to continue in his 
place or that he must look elsewhere for employment. 


May 1, 1950 
RESIDENCE 


Removal From School District for a Year, Loss of Vote and 
Right to Hold Office 


SUBJECT: Schools; residence for purpose of voting and 
holding office. 


REQUESTED BY: F. B. Decker, Director of Administration, Depart- 
ment of Public Instruction, Capitol. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
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QUESTION: Whether a person loses his right to hold office 
and to vote at meetings in a school district from 
which he has removed, notwithstanding his claim 
that his new residence, maintained for more than 
a year outside the district, is a temporary one and 
until such time as he determines where to estab- 
lish a permanent residence his intention is to 
treat his former residence as his legal residence. 


CONCLUSION: Yes. A removal which endures for more than a 
year and which is coupled with an intention to 
establish a permanent residence in some place not 
yet decided upon is incompatible with a claim of 
legal residence in the district. 


ANALYSIS 


Section 32-1601, R. S. 1948, which relates generally to vacancies in 
civil office provides in subsection (5) that an office shall be vacant upon 
“his ceasing to be a resident of the state, district, county, township, 
precinct or ward in which the duties of his office are to be exercised, 
or for which he may have been elected”. Section 79-462, R. S. Supp. 
1949, which relates specifically to vacancies in school district offices, 
other than in class V reads as follows: 


“Every school district office shall become vacant by the 
death, resignation, removal from office, or removal from the 
district of the incumbent, or by his absence from the district 
for a continuous period of sixty days at one time.” 


We think the reasoning of Prather v. Hart, 17 Neb. 598, 24 N. W. 
282 is clearly applicable. The wording “removal” in section 79-462 is 
used in the same sense as the words “cease to be a resident of” in sec- 
tion 32-1601. Where a person who is an officer of a class I school dis- 
trict, whose term of office is three years, removes from and maintains 
for more than a year a residence outside the district, who has no in- 
tention to return thereto in a definite time, who does not maintain 
within the district a place of abode to which he definitely intends to 
return but who intends at some indefinite time to establish a perman- 
ent residence at some indefinite place, then such person does not have 
the residence which the law requires to support either the right to hold 
office or to vote in the district where he no longer resides. Residence in 
a school district for the purposes of holding office and voting therein 
turns on the point whether there is maintained in the district a place 
of abode to which the person definitely intends to return in a case 
where he does leave that place to establish a temporary residence out- 
side the district. Cf., Peterson v. School District, 124 Neb. 352, 246 
N. W. 723; section 32-732, R. S. 1943; 79-427, R. S. Supp. 1949. 


The fact that one still has taxable property and other interests in 
the district from which he removes is beside the point since real and 
personal property located within the boundaries of a school district 
may be subject to taxation for school purposes notwithstanding the 
residence of the owner is elsewhere. 


It is well settled in the law that if a man intends to do a specific 
act (remove from the district) to which the law attaches a specific con- 
sequence (loss of office and right to vote therein), and he does the act, 
then he must take the consequence whether or not he intended it. 
State ex rel Malloy v. Skirving, 19 Neb. 497, 27 N. W. 732. 
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May 3, 1950 


LICENSES 
Marriage, Period During Which Validity Continues 
SUBJECT: Licenses—Period During Which Marrigae Licnses 


Continue Valid. 
REQUESTED BY: A. F. Alder, County Attorney, Taylor, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
QUESTION: Where the parties obtaining a marriage license 


do not plan to solenmnize the marriage until two 
months after issuance of the license, will the 
license still be valid in view of the statutory re- 
quirement that medical examinations must have 
been made not more than 30 days prior to issuance 
of the license? 


CONCLUSION: The license is valid. 
ANALYSIS 


Your recent letter states that a marriage license was issued a short 
time ago, and that the parties who had obtained the license planned 
to use it about two months from the date on which it was issued, and 
that the question now is as to whether or not the marriage license 
would still be valid “due to the fact that blood tests are good for only 
a period of 30 days.” 


The essential parts of the statutes involved are as follows: 


Section 42-104: “Previous to the solemnization of any 
marriage in this state, a license * * * must be obtained * * *, 
and no marriage hereafter contracted shall be recognized as 
valid unless such license has been previously obtained, * * *.” 


Section 42-110: “Every person having authority to join 
others in marriage shall, within fifteen days after the solemni- 
zation of any such marriage, make and deliver to the county 
judge * * * a certificate * * *.” 


Section 42-121: “Before any county judge shall issue a 
marriage license, each applicant therefore shall file with him 
a certificate from a duly qualified physician, * * * which certi- 
ficate shall state that the applicant has been given such an 
examination, * * * made not more than thirty days prior to 
the date of issuance of such license, * * *.” 


The general rule is that every marriage statute is to be interpreted 
in harmony with the common law theretofore existing and as super- 
seding it only to the extent required by its express terms or necessary 
operation. (Christensen v. Christensen, 144 Neb. 763, 14 N. W. 2nd 
613). Since at common law there was no requirement for a license, 
the provision of the statute relating to the marriage licenses should be 
construed exactly according to its terms. Section 42-121, quoted above, 
provides that the medical examination shall be made not more than 
30 days prior to issuance of the license. It does not provide that such 
examination must be made within 30 days prior to solemnization of 
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the marriage, and therefore the fact that the ceremony may be had 
more than 30 days subsequent to the examination, or more than 30 
days subsequent to issuance of the license, would not affect its validity. 


None of the statutes dealing with the issuance of marriage licenses 
contain any reference to the length of time for which such licenses 
are to be considered valid. The general rule applying to all types of 
licenses is to the effect that a license may terminate by expiration of 
the term for which it was granted, by voluntary abandonment or sur- 
render, or by the death of the licensee. (53 C. J. S., Licenses, page 646). 
Since the Nebraska Legislature has not limited the term during which 
marriage licenses are to be deemed valid, it is our opinion that the 
specific license referred to in your letter would be valid. Any pre- 
sumption that the parties had abandoned the license by reason of the 
unusual delay between issuance of the license and the solemnization 
of the marriage, would of course be rebutted by the fact that the delay 
was intended at the time the license was issued, and the parties so 
expressed themselves. 


May 4, 1950 
MOTOR VEHICLE LICENSES AND REGISTRATION 
Well-diggers Trucks, Farm License Not Applicable to All 


SUBJECT: Motor Vehicles—Registration fee for Well-Dig- 
ging Outfits. 


REQUESTED BY: Clifford H. Phillips, County Attorney, Red Cloud, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
QUESTION: Whether all trucks owned and used by an indi- 


vidual engaged in the well-digging business may 
be licensed as farm trucks; that is, may trucks 
used to haul well-digging tools and supplies but 
having no part of the equipment bolted to the 
chassis, be licensed as farm trucks? 


CONCLUSION: No. 
ANALYSIS 
Section 60-333, Revised Statutes of Nebraska, 1943, provides: 


“Corn-shellers, well-digging outfits, and other implements 
of husbandry, bolted or fastened to motor vehicles chassis, 
operating casually upon the highways of this state, shall pay 
the annual registration fee, as fixed for farm trucks, designated 
eo 

There would appear to be no basis for interpreting the above 
section of the statutes in such manner that all trucks belonging to an 
individual engaged in the well-digging business could be licensed as 
farm trucks. The word “outfits” appearing in the statute, refers to 
an implement and not to a type of business. 
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May 5, 1950 
TAX EXEMPTION 


Tax Levied on Exempt Property. Cancellation Procedure; 


SUBJECT: 


REQUESTED BY: 


OPINION BY: 


QUESTION: 


CONCLUSION: 


Refunds Prohibited 


Cancellation of taxes levied upon exempt prop- 
erty. 


Frederick H. Wagener, County Attorney, Lincoln, 
Nebraska. 


Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 


Can taxes levied upon real estate owned by 
religious organizations and used exclusively for 
religious purposes be cancelled? 


A cancellation of these taxes may be.had only 
by following the procedure set forth in Sections 
77-1729 to 77-1732, inclusive, R. S. 1943, and if 
such taxes have been voluntarily paid, they can 
not be refunded. 


ANALYSIS 


Property owned and used exclusively for religious purposes, when 
such property is not owned or used for financial gain or profit to either 
the owner or user, is exempt from taxation by Section 77-202, R. S. 
1948. We are assuming that the property in question falls within 


these limitations. 


The method to be followed in securing of cancellation of these 
taxes is set forth in Sections 77-1729 to 77-1732, inclusive, R. S. 1943, 


as follows: 


The taxpayer may pay such taxes under protest to the county 
treasurer, or other proper authority, and it shall be the duty of 
the person receiving such tax, to give a receipt, therefore stating 
thereon that they were paid under protest, and the grounds of 
such protest. If such taxes are paid to the proper authority, other 
than the county treasurer, such persons so receiving them shall, 
within 10 days thereafter, deliver such taxes paid under protest to 
the county treasurer, together with a copy of the receipt given 
for the same, and the county treasurer shall retain such money 
until otherwise directed by the county board. 


Within 30 days after paying such taxes under protest the 
person paying them must file a statement in writing duly verified, 
with the county board, setting forth the amount of the tax paid 
under protest, the grounds of such protest, and attach thereto the 
receipt taken for said payment. The County Board is required 
to inquire into the matter at their first meeting following the 
filing of the statement and if they find that the property upon 
which the tax is levied was not liable for taxation they shall issue 
an order to the county treasurer to refund the taxes so paid. If 
they find that the grounds of protest are not true, they shall issue 
an order to the county treasurer to dispose of the money as though 
it had not been paid under protest. 
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Sections 77-1733, R. S. 1943, authorizes an appeal from the decision 
of the county board in the same manner and within the same time 
as appeals are taken from the action of the county board in allowance 
or disallowance of claims against the county. 


If the tax has been voluntarily paid, there is no authority for its 
refund. The law relating to this is stated in Monteith v. Alpha High 
School District, 125 Neb. 665, 251 N. W. 661, as follows: 


“In the absence of statute, taxes voluntarily paid cannot 
be recovered back. When a tax imposed is illegal and unau- 
thorized for any purpose, an original action may be brought 
to recover the tax only by virtue of statutory of constitutional 
authority. * * * 


“‘One who seeks to avail himself of the statutory right to 
recover from a county or school district a tax voluntarily paid 
must show a substantial compliance with the statute.” 


May 6, 1950 
BUILDINGS 
Joint City and County Buildings, Only in Primary Cities 
SUBJECT: Joint City and County Building. 
REQUESTED BY: George D. McArthur, County Attorney, Hastings, 
Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; Bert L. 
Overcash, Assistant Attorney General. 
QUESTION: Does L. B. 290 enacted by the 1947 Legislature 


(Chapter 15, Article 7, R. S. Neb. 1949 Supp.) 
authorize a joint city and county building in 
cities such as Hastings having less population than 
cities of the primary class? 


CONCLUSION: No. 
ANALYSIS 


The joint construction statutes above noted in section 15-737, R. S. 
Supp. 1949 authorize such arrangement between a county and a “pri- 
mary city” therein. The title of this act (Laws of Nebraska 1947, 
Chapter 24, p. 124,) specifically provides that the joint arrangement 
may be made only with a “city of the primary class.” Such cities 
are defined in section 15-101, R. S. Supp. 1949 as “having more than 
forty thousand and less than one hundred fifty thousand inhabitants.” 


May 6, 1950 
FUNDS 


County Funds, Transfer Between Special Funds Not Proper 
Without Statutory Authority 
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SUBJECT: County Funds—Transfer from Mothers’ Pension 
to Welfare Fund. 


REQUESTED BY: Frederick H. Wagener, County Attorney, Lincoln, 


Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: Is the action of a county board lawful where it 


discontinues the county’s Mothers’ Pension pro- 
gram at the end of the fiscal year and transfers 
the money remaining in the Mothers’ Pension 
fund to the Welfare Department? 


CONCLUSION: No. If an actual surplus exists in the Mothers’ 
Pension fund, it may be transferred to the county 
general fund and be then appropriated to any 
special fund. The county board may not declare 
a surplus in the fund where no actual surplus 
exists, and must restore to the fund money il- 
legally taken from it. 


ANALYSIS 


It is almost axiomatic that a county board has only such powers 
as the legislature has conferred upon it by statute and such other 
incidental powers as are necessary to carry into effect the powers 
expressly granted. Lindburg v. Bennett, 117 Neb. 66, 219 N. W. 851, 
Berryman v. Schlander, 85 Neb. 281, 122 N. W. 990. It follows, there- 
fore, that where the county board has undertaken to transfer sums 
of money from one county fund to another, it must have statutory 
authority, either express or implied, for such action. 


There is statutory authority for the transfer of moneys from one 
county. fund to another under certain circumstances and conditions, 
and the test as to whether a transfer is valid is whether the circum- 
stances are present and the statutory conditions for such transfer 
have been met. 


As you point out, this Department has already ruled that a county 
board may lawfully use moneys from the Mothers’ Pension Fund 
for Aid to Dependent children because the statutory purpose of these 
two funds appears to be identical and the statutes relating to both 
funds are in pari materia. 


Section 23-333, R. S. 1943, provides that the county board may 
appropriate to the county general fund any county sinking fund not 
levied for the payment of any bonded indebtedness, and county moneys 
from whatever source, excepting the moneys levied for school purposes, 
that remain on hand in the county treasury and are no longer required 
for the purpose for which same were levied. This provision of the 
statute would seem to be sufficient authority for the county board to 
transfer moneys from the Mothers’ Pension Fund to the County General 
Fund if such money is no longer required for the purposes of mothers’ 
pensions. Such transfer should be made by appropriate resolution 
or action of the county board. 


We believe, however, that it is not ordinarily proper to transfer 
moneys from one special fund directly to another special fund as, 
for example, to transfer moneys from the Mothers’ Pension Fund 
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directly to the Old Age Assistance Fund, for example. It would be 
proper, as we have already stated, to draw on the Mothers’ Pension 
Fund for Aid to Dependent Children because the statute expressly 
provides that it shall be used to aid mothers in the care of their de- 
pendent children, but ordinarily surplus funds can only be transferred 
to the County General Fund. 


To appropriate such moneys from the County General Fund, 
they must either be appropriated in the county budget adopted an- 
nually, or they must be appropriated under the authority granted 
to the county board in Section 23-918, R. S. Supp. 1949, to declare 
an emergency and make an additional appropriation or appropriations 
to meet such emergency. 


If the sum of $16,000.00 has been transferred from the Mothers’ 
Pension fund to another special county fund without authority of law, 
as appears to be true in this case, the proper procedure would be to 
take it from the fund to which it has been illegally transferred and 
restore it to the Mothers’ Pension fund. If it is not feasible to restore 
the entire amount at this time, enough should at least be restored at 
this time to satisfy any legitimate claims against the Mothers’ Pension 
fund which may now exist even though the board may find it necessary 
to declare an emergency and proceed under Section 23-918. If, upon 
restoring the $16,000.00 to the Mothers’ Pension fund, the board finds, 
on considering its 1950 budget, that a surplus actually exists in the 
Mothers’ Pension fund it may, by appropriate action, transfer such 
surplus to the county general fund, and may then appropriate from the 
general fund to any special fund it sees fit. 


May 8, 1950 
LIQUOR LICENSES AND SALES 
Protest Petition, Effect of Filing with City Council 


SUBJECT: Beer Licenses—Proest Petition, effect of filing with 
city council or village board. 


REQUESTED BY: Nebraska Liquor Control Commission. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTIONS: 1. Where a sufficient protest petition has been 


filed with the city council or village board, as 
provided in Section 53-141, R. S. Supp. 1943, 
after such council or board has granted beer 
licenses but before such licenses go into effect, 
does such protest prevent the issuance of such 
licenses for the ensuing license year, or nullify 
a license already issued? 


2. If not, may an appeal be taken from the 
action of the council or board granting such 
licenses, to the Nebraska Liquor Control Com- 
mission, as provided in Section 53-1,115, R. S, 
1943? 
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CONCLUSIONS: 1. No. <A protest only precludes approval of 
further licenses after the protest is filed. It has 
no retroactive effect. 


2. The provision for appeal found in Section 53- 
1,115 appears to be largely nullified by the de- 
cision of the Supreme Court in Smith v. Nebraska 
Liquor Control Commission, 152 Neb. 676. The 
correct procedure to obtain a hearing before the 
Commission appears to be to file a written ob- 
jection with the Commission within three days 
after the license has been received by the Com- 
mission from the city or village clerk, as provided 
in Section 53-132, R. S. Supp. 1949. 


ANALYSIS 
1. Section 53-141, R. S. 1948, provides as follows: 


“The city council or the city commission in cities or the 
board of trustees in villages, unless objected to by a sufficient 
petition signed by the qualified electors of any city or village 
of such number as shall equal fifty-one per cent of the votes 
cast at the last general election held therein, or the county 
board of each of the governmental subdivisions of this state 
may recommend that the commission issue licenses to persons, 
firms, corporations or associations on application duly made 
therefore for the sale of beer, as herein defined, within the 
respective governmental subdivisions under their respective 
jurisdictions. The county board of a county shall have no 
jurisdiction over or power to recommend the issuance of 
licenses within the limits of any incorporated city or village. 
The city council, city commission, village board or county 
board, as the case may be, shall keep a full record of all 
applications for licenses, of all recommendations for and re- 
monstrances against the granting of licenses and the action 
taken by them thereon.” 


Before considering the construction which we think should be 
placed on Section 53-141, we call attention to other provisions of the 
Liquor Control Act which we believe have a material bearing on 
the matter. 


Section 53-124, S. 1943, provides, among other things, that 
“The license year * * shall commence on May 1 of each year and 
shall end on April 30, next succeeding.” 


Section 53-132, R. S. Supp. 1949, outlines the procedure for ob- 
taining a license to sell liquor, including beer, by the drink in cities 
and villages. It provides in substance that the application shall be 
filed with the city or village clerk at least 15 days before the hearing 
thereon is held. At the next meeting of the city council or village 
board a time and place for a hearing on the application is fixed, and 
notice of such hearing must be published in a legal newspaper of 
general circulation in the city or village not less than three days nor 
more than seven days before the time of hearing. 


The law does not fix any period during which applications for 
licenses, either original or renewal, shall be filed, and apparently 
such application may be filed with the municipal clerk at any time 
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of the year, the only condition being that such filing shall be at least 
15 days prior to the hearing and a notice of the hearing shall be pub- 
lished not earlier than seven days or later than three days before the 
date of the hearing. 


We believe it is clear that the protest or objection provided for in 
Section 53-141, is a general objection to the granting of any licenses 
for sale of beer in the city or village and, after such objection is filed 
its effect is to prevent the issuance of any further licenses for the 
ensuing license year. It is not necessary that such protest be filed 
against each applieant for a license. 


We are also of the opinion that the filing of the protest provided 
for in Section 53-141 is not retroactive in effect and does not invalidate 
licenses for the ensuing year which have been regularly approved by 
the city council or village board after hearing thereon prior to filing 
of the protest. 


Furthermore, it is our opinion that such protest, filed after the 
local governing body has approved the granting of a license, is not 
binding on the Nebraska Liquor Control Commission even though the 
Commission has not yet issued the license, although such protest, when 
filed with the Commission, should be treated as any other protest in 
writing, and may at all times be considered by the Commission as an 
indication of popular sentiment in the community. 


The legal effect of filing this protest with the city council or village 
board is to preclude the approval of any application for licenses after 
the filing of the protest. It does not affect applications approved 
prior to the filing of the protest. The law makes no provision for 
nullifying of licenses already approved by the city council or village 
board by the filing of the protest. As already stated, the protest is 
not retroactive in its effect. 


As the law now stands there is no fixed or determinable date on 
which a protest can be filed with the local governing body by 51 per 
cent of the voters that will effectually prevent the issuance of any beer 
license. The protest must be filed before any such licenses have been 
actually approved by the local governing body. Moreover, we believe 
that such protest is only effective to the end of the period for which 
a license may be legally issued at the time the protest is filed. When 
such period has expired the local governing body may legally grant 
applications for beer licenses unless a new protest of the voters has 
been filed in the meantime. 


2. Section 53-1,115, R. S. 1943, provides that any resident of the 
city or village, or any person interested, may appeal to the Nebraska 
Liquor Control Commission from any final order or action of the local 
governing body issuing a retail license. However, in the recent case 
of Smith v. Nebraska Liquor Control Commission, 152 Neb. 176, in 
which the court construed the provisions of Section 53-132, R. S. Supp. 
1949, our Supreme Court held that unless a protest in writing is filed 
with the Liquor Control Commission within three days after the 
license has been received by it from the municipal clerk, the commis- 
sion must issue such license as a matter of course. This decision 
indicates that the provisions of Section 53-132 modify to a considerable 
extent the provisions of Section 53-1,115. In order to give effect to 
the provisions of both sections, it would appear that where a license 
has been approved by the local governing body and has been sent to 
the commission, the commission must issue the license if no protest 
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in writing has been filed within three days, but that, nevertheless, 
under section 53-1,115 an appeal may still be taken from the action 
of the local governing body in granting the license to the Liquor Con- 
trol Commission within twenty days, and the case may be tried de novo 
by the commission and, if the commission reverses the action of the 
local governing body, the license may be revoked. The safe procedure, 
however, is to file a written protest with the commission within three 
days, as provided in Section 53-132. 


May 9, 1950 
VILLAGES 


Trustee of Village Board, Not Eligible for Appointive Office or 
Interest in Village Contracts; Liable Therein 


SUBJECT: Villages; Trustees holding appointive offices or 
having an interest in village contracts. 


REQUESTED BY: Arthur O. Auserod, County Attorney, Wheeler 
County, Bartlett, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: 1. Whether a member of a village board of 


trustees may: 


a. Act as agent for an insurance or bonding 
company which contracts to insure or guar- 
tee the village against loss, damage, or liabil- 
ity; 

b. Perform the duties of village marshal or 
overseer of streets and collect pay for such 
work; or 


ce. Collect water rents and receive pay for 
his services where an ordinance imposes upon 
the village clerk a duty to collect. 


2. If the answer to the foregoing inquiries is 
no, then 


a. May the village recover the money so 
paid; and 


b. Is the officer subject to criminal prosecu- 
tion? 


CONCLUSION: 1. a. No. 


N 
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ANALYSIS 


Section 17-208, R. S. 1943, provides: “The village board of trustees 
may appoint a village clerk, treasurer, attorney, overseer of the streets, 
and marshal.” Section 17-209, R. S. Supp. 1949, provides for the amount 
of the compensation of village trustees, the marshal and the overseer 
of streets and provides: “Other officers and employees shall receive 
such compensation as the chairman and board of trustees shall desig- 
nate.” 

Section 17-209.02, R. S. Supp. 1949, provides, so much of it as is 
pertinent, as follows: 

“The local governing body of a village may, at its dis- 
cretion, by ordinance combine and merge any elective or 
appointive office or employment, except trustee or police 
magistrate, with any other elective or appointive office or 
employment so that one or more of such offices or employ- 
ments may be held by the same officer or employee at the 
same time;” (Emphasis supplied). 


It is plain that the legislature has expressly recognized that there 
is an inconsistency in the functions of trustee and any other elective 
and appointive village office, and therefore has made the performance 
of the duties of that office incompatible with the performance of the 
duties of any other village office. It necessarily follows that a village 
trustee may not hold the office of village marshal or overseer of streets. 
The opinion in Neisius v. Henry, 142 Neb. 29, 5 N. W. 2d 291, is ap- 
plicable in a situation where a village trustee, by performing the 
duties of another village officer, does indirectly what the legislature 
has declared can not be done directly and thereby receives the salary 
or compensation of an office which he is disqualified to hold and to 
which the village board lacked the power to appoint him. Section 17- 
612, R. S. Supp. 1949. The village board could not create a liability 
to pay him for services rendered, Village of Bellevue v. Sterba, 140 
Neb. 744, 1 N. W. 2d 820 and, since it could not create a liability, 
money paid to him for such services was paid out unlawfully and 
may be recovered by the village. Neisius v. Henry; Village of Belle- 
vue v. Sterba. 

The same reasoning applies in the case of a trustee who under- 
takes, and receives pay for, the performance of duties imposed by 
ordinance upon a village clerk in respect of collection of water since 
that work is an “employment” within the meaning of Section 17-209.02 
which the village board could combine with the office of clerk but not 
with the office of trustee. 

It may fairly be assumed that an agent for an insurance or bonding 
company which, by that agent, enters into a contract with a village to 
insure or guarantee it against loss, damage or liability, receives out 
of the premium paid by the village his compensation from his principal 
for his services and thus the agent, where he is a trustee of a village, 
is indirectly interested in a contract which he negotiates for his 
principal with the village board of which he is a member. The village 
trustee derives a pecuniary benefit from the contract and this is ex- 
pressly prohibited by Section 17-611, R. S. 1943, which applies to vil- 
lages as well as to cities of the second class. McElhinney v. City of 
Superior, 32 Neb. 744, 49 N. W. 705; Union National Bank v. Village 
of Beemer, 123 Neb. 778, 244 N. W. 303; Grand Island Gas Co. v. West, 
28 Neb. 852, 45 N. W. 242. 

The village may recover from the trustee the compensation re- 
ceived by him out of premiums paid by the village. Granting that 
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a municipality does have the power to contract against certain forms 
of liability, it does not follow that an insurance or bonding company 
may lawfully contract with the municipality in a case where an officer 
of that municipality has an interest, directly or indirectly, in the 
contract. The court has declared that the contract is void for all 
purposes, and therefore the municipality may recover money paid 
out in premiums. We do not reach a consideration of the question 
whether the municipality, if it suffers a loss because of the illegality 
of such a contract, would have a right of action on the official bond 
of the officer whose interest in such contract makes it void. 


Section 18-302, R. S. 1948, applies to officers of villages and makes 
it a crime, punishable as therein provided, for an officer to be inter- 
ested directly or indirectly in any contract to which the municipality 
is a party. This statute would appear to be applicable in the case 
of a trustee who claims and receives compensation for the performance 
of work or services which by statute he is prohibited from performing 
for any pay in addition to his lawful salary or compensation. 


We think it plain that where a municipal officer received a com- 
pensation or pecuniary benefit as an agent upon the award of a con- 
tract for insurance or a bond to the company which he represents, 
as is the case generally in respect of contracts for insurance and bonds, 
then there does exist and is present in all such cases an intention by 
the village officer to obtain the pecuniary benefit which the law 
prohibits. Hence, if the statute be open to the construction that proof 
of criminal intent is necessary to a conviction, which we doubt, then 
the necessary intent is demonstrated since such private interest in 
a public contract is regarded as corrupt in its tendency, and a public 
officer, like any private citizen, can not plead ignorance of the criminal 
law. 


May 10, 1950 
COUNTY ASSESSOR 


Failure of Delivery of Personal Property Tax Schedules, 50% 
Addition on Valuation Discretionary with Assessor 


SUBJECT: Taxation, Personal Property Schedules. 

REQUESTED BY: Chauncey C. Sheldon, County Attorney, Gering, 
Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attoarney General. 

QUESTION: Whether the addition of 50% on the valuation 


of personal property returned on tax schedules 
delivered to the county assessor subsequent to 
April 20 is a matter in the discretion of the county 
assessor or for the consideration of the County 
Board of Equalization upon the complaint of the 
aggrieved person. 


CONCLUSION: No. 
ANALYSIS 
Section 77-1235, R. S. 1949, provides: 
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“In every case where any person shall fail, neglect or 
refuse to make out and deliver to the county assessor, or 
any of his assistants, the statement required under section 
77-1229, or shall refuse to make and subscribe to any of the 
oaths or affirmations required, the county assessor shall pro- 
ceed to ascertain the number of each description of the several 
enumerated articles of property and the value thereof. The 
county assessor and his assistants shall make a note of such 
failure, neglect or refusal in a column opposite the person’s 
name, ‘and the county assessor shall add to such valuations 
fifty percent on the value returned.” 


It is settled that a statute of this sort is penal in character. “A 
liability which is created by statute to follow as a consequence of 
the doing or omission of some act, and the extent of which is not 
measured or limited by the damage caused by the act or omission, is 
in the nature of a penalty and the statute penal in its character.” 
Kleckner v. Turk, 45 Neb. 176, 63 N. W. 469; Wayne County v. Steel, 
121 Neb. 438, 237 N. W. 288. 


Section 77-1235 was amended by L. B. 91, Laws of Nebraska 1947, 
and examination of the title of the bill discloses, inter alia, “that it 
shall not be necessary to call upon any person to deliver to the assessor 
a list of the taxable property which by law is required to be listed 
in order to subject a person to a penalty for willfully failing or refusing 
to deliver such property.” Assuming that the statute is to be construed 
struictly and in such a way as to confine its impact within the limits 
of the purpose expressed in the title, we read into the statute the 
word “willfully” before the words “fail, neglect or refuse to make out 
and deliver” to determine whether the omission of the word “willfully” 
from the body of the act makes any material difference. 


In Louisville and Jeffersonville Ferry Co. v. Commonwealth, 104 
Ky. 726, 47 S. W. 877, the court considered a statutory provision which 
imposed a penalty for wilfully failing to make a tax report. The court 
said: “The word ‘willful’, as used in those sections, does not mean a 
deliberate determination to refuse to make the report for the purpose 
of defrauding the state, or evading or hindering it in the collection 
of taxes. The term, as used in the statute, simply means a voluntary 
act of the defendant as distinguished from coercion, or, in other words, 
that he was free to report or not to report.” 


In Union Transfer Co. v. Bee Line Motor Freight, 150 Neb. 280, 
34 N. W. 2d 363, the court in considering the meaning of the phrase, 
“willful failure” as used in a particular statute said: 


“The word ‘willful’ like many other words in our lan- 
guage has varied meanings which are dependent upon the 
nature of the subject under discussion. The word often denotes 
an act which is voluntarily, knowingly, or permissively done 
as distinguished from one which is accidental or otherwise 
beyond the control of the person to be charged. The general 
notion that a willful act implies a bad purpose is derived from 
criminal statutes. It has no such meaning when used in a 
statute to denounce an act not in itself wrong. ‘Willful failure’, 
as used in section 75-238, R. S. 1943, is such behavior through 
acts of commission or omission which justifies a belief that 
there was an intent entering into and characterizing the 
failure complained of. A failure to perform an act for a long 
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period of time, which is required by law to be performed, 
generally constitutes a willful failure to perform. * * *” 


We doubt that the omission of the word “willfully” changes the 
meaning of the statute or the intention of the legislature that a failure, 
neglect or refusal of a person to make a tax return within the period 
of time from March 10 to April 20 constitutes willfully failing, ne- 
glecting or refusing to make out and deliver the schedule. We do 
not think that a county assessor is in a position to raise the question, 
and do not find that any statutory power has been granted to a County 
Board of Equalization to overrule the county assessor who imposes 
the penalty. The jurisdiction of the board under section 77-1503, 
R. S. 1943, extends not to relief from statutory penalty but to relief 
from an inequitable determination of valuation of personal property. 


May 11, 1950 
VACANCY 


County Under Township Government, Incumbent Files 
for Another Office 


SUBJECT: Elections; incumbent filing for another office. 

REQUESTED BY: Ralph W. Norman, County Attorney, Ord, Ne- 
braska. 

OPINION BY: Clarence S. Beck, Attorney General; William T. 


Gleeson, Assistant Attorney General. 


QUESTION: Whether in a county under township organization 
a vacancy will occur by operation of law in the 
office of member of the board of supervisors 
where a member files as a candidate to fill a 
vacancy in another office. 


CONCLUSION: Yes. 
ANALYSIS 


Section 32-1105, R. S. 1943, provides, so much of it as is pertinent, 
as follows: 


“Sections 32-1101 to 32-1179 shall not apply to special 
elections to fill vacancies, nor to * * * members of the board 
of supervisors in counties under township organization having 
supervisors from each ward and township * * *,.” 


The first clause of the foregoing section has reference to the special 
elections which are mentioned in Sections 32-1610 to 32-1612, R. S. 
1943, as Section 32-1133, R. S. Supp. 1949, makes plain, and not to a 
regular election at which other offices as well as a vacancy in a par- 
ticular office will be filled. A statement to the contrary in our opinion 
of November 9, 1948, which opinion is otherwise correct, was not 
necessary to the disposition of the question there presented and is 
withdrawn. The conclusion therein stated that Section 32-1106, R. S. 
1947, did not apply in the factual situation there considered is correct. 


The pext quoted clause in the foregoing statute applies only in 
the case of a township supervisor in a county which is organized under 
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the township supervisor system. See Sections 23-282 to 23-291, R. S. 
1943. A member of a county board in a county organized under the 
provisions of Section 23-201 to 23-281, R. S. 1943 is subject to the 
provisions of Section 32-1106, R. S. Supp. 1949 in a case where that 
section is applicable. 


Section 32-1106, R. S. Supp. 1949, provides as follows: 


“All candidates for elective offices, except those expressly 
exempted by the provisions of sections 32-1101 to 32-1179, 
shall be nominated: (1) By a primary held in accordance with 
sections 32-1101 to 32-1179, or (2) by nomination papers signed 
and filed as provided by statute. If the candidate for an 
elective office is incumbent of another elective office, the filing 
of the requisite nomination papers of such incumbent for said 
other elective office shall be perfected at least seventy days 
prior to the date of such primary, notwithstanding any more 
general or special law respecting elections contained in sec- 
tions 32-1107, 32-1122 or 32-1123. The filing of the requisite 
nomination papers, perfected as aforesaid, shall create a 
vacancy in the elective office which said candidate then 
holds as of the date of the commencement of the term of the 
office for which he filed or for which he accepted filing; and 
candidates may file for the unexpired term of the office which 
becomes vacant, as aforesaid.” 


Thus where a member of the board of county supervisors in a 
county under township organization, as distinguished from a county 
organized under the township supervisor system, becomes a candidate 
for nomination for another elective office, the statute will operate to 
create a vacancy in his office at the time provided in the statute. 


In this instance there is involved an unexpired term of office 
rather than a new term of office and the question arises, therefore, 
whether the statute is applicable to the case of an incumbent of one 
elective office who is a candidate for nomination to fill a vacancy in 
another elective office, the term of which commenced on a day certain 
subsequent to the preceding general election. 


It is well settled that in construing a statute an imperative rule 
is that effect, if possible, must be given to every clause and part of 
the statute. State, ex rel. Saunders v. Fink, 74 Neb. 641, 104 N. W. 
1059. The statute declares that a vacancy shall result upon the filing 
of the requisite nomination papers and then goes on in general terms 
to fix the time when the vacancy shall occur and to authorize others 
to file for the unexpired term of office. What is plainly manifest is 
a legislative intention that an elective public officer who, during his 
own term of office, seeks election to another office shall not be per- 
mitted to hold fast to an office which he is willing to surrender up 
if he can obtain another elective office—something better or different. 
The legislative policy is applicable equally to an incumbent who seeks 
election for the unexpired term of another office. No violence is 
done to the language nor is there any change in or modification of the 
meaning of the statute by reading the words “commencement of the 
term” to mean the time when the person declared elected shall take 
office. That is all that the legislature intended to say in any event. 
Hence, we hold that Section 32-1106 is applicable in the case of an 
incumbent of an elective office who becomes a candidate at the primary 
for the unexpired term of another elective office. 
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May 13, 1950 
NEBRASKA STATE HISTORICAL SOCIETY 
Expenditure of Funds for Historical Building 


SUBJECT: Nebraska State Historical Society; Construction 
of an Historical Building. 


REQUESTED BY: J. E. Lawrence, President, Nebraska State His- 
torical Society, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether the Nebraska State Historical Society may 


lawfully expend for the construction of a building 
on the south 137 feet of Lots Twenty-six (26) and 
Twenty-seven (27), S. W. Little’s Subdivision of 
the West Half (W%%) of the Southwest Quarter 
(SW14) of Section Twenty-four (24), Township Ten 
(10) North, Range Six (6) East, Lincoln, Nebraska, 
funds available to it in the State Treasurer’s 
hands, for the construction and equipment of an 
historical building authorized by section 82-112, 
R. S. 1943. 


CONCLUSION: Yes. 
ANALYSIS 


Section 47 of L. B. 434, Session Laws 1949, the general appropria- 
tion bill, provides, in part, as follows: 


“Appropriate from Permanent School Fund—Special Levy. 


(3) All money already raised and that may be raised dur- 
ing the biennium by the special levy authorized by section 
82-113, Revised Statutes of Nebraska, 1943, and all interest 
thereon accruing during the biennium, and to obtain such 
interest the State Treasurer is directed to invest, pursuant to 
the request and direction of the board of directors of the 
Nebraska State Historical Society, all money raised by such 
special levy in United States government bonds until such 
time as contract shall be let for construction and equipment 
of the building provided in said section, at which time the 
principal and interest shall be used for such purpose, no 
estimate.” 


Section 82-113, R. S. 1943, provides: 


“Any money, raised by the levy provided for in section 
72-264, not needed to reimburse in full the permanent school 
fund, as stated in section 72-265, shall be used for the con- 
struction and equipment of an historical building for the Ne- 
braska State Historical Society, when a specific appropriation 
is made therefore by the Legislature.” 


It is to be noted that the foregoing section does not make any 
reference to section 82-101, R. S. 1943, which speaks of the ground 
donated by the City of Lincoln to the Society as a site for a “building 
now begun, and as it shall be erected.” It does appear that the Legis- 
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lature in 1907 by H. R. 431 made a small appropriation of money for 
preliminary work in the construction of a basement of a proposed 
building on that site, but no Legislature since that day has seen fit 
to proceed further or to appropriate any money for the completion 
of the construction of that proposed building. 


No citation of authority is necessary to support the proposition 
that a declaration of intention by one Legislature to do something in 
the future is not binding upon a subsequent Legislature, and if one 
were to read into section 82-101 anything more than a declaration of 
policy, in respect to management and control of any building which 
might be erected on the site referred to therein, one would be stretch- 
ing language to an extent not warranted by the inaction of the various 
sessions of the Legislature since 1907. State, ex rel. McLean v. Liedtke, 
9 Neb. 468, 4 N. W. 61 syl. 3. 


If an abandonment of a project begun by one Legislature is ever 
to be presumed from a neglect, failure or refusal of subsequent Legis- 
latures to proceed further, it certainly may be presumed in a case 
where 43 years have elapsed without further action. And where the 
public at large and that group of persons most directly interested 
in the carrying out of such a public project have taken no action to 
revive interest in the matter, it may fairly be said that operation of 
the principle that a legislative policy expressed in a statute has fallen 
into desuetude is manifest. At one session after another of the Legis- 
lature money has been appropriated for the performance by the 
Society of its public functions, and the Society, declared to be a state 
institution, has been housed in the Capitol until such time as a build- 
ing is constructed for its use. Cf. State, ex rel. Morrow v. City of 
Lincoln, 101 ‘Neb. 57, 162 N. W. 138, syl. 4. 


It is settled law that “an appropriation, within the meaning of 
our Constitution, is the setting apart by law of a certain sum from 
the public revenue for a specified purpose, so that the executive officers 
are authorized to expend that sum, and no more, for that purpose, 
and no other.” State v. Moore, 50 Neb. 88, 69 N. W. 373. 


By L. B. 434 the Legislature specifically appropriated the sum 
of money for the construction of a building, but it did not direct that 
the money so appropriated should be expended for further work on an 
abandoned project. The Society has no authority, therefore, to ex- 
pend that money upon a project which the Legislature that appropri- 
ated the money has not authorized. L. B. 434 refers to the building 
mentioned in section 82-113, not to the proposed building mentioned 
in section 82-101. If either of the Legislatures which enacted L. B. 
434 or section 82-113 had had any intention that the proposed building 
mentioned in section 82-101 was the object of concern, then there 
was an obvious failure to use the very simple words which would have 
manifested such an intention. 


There is no ambiguity in the language of section 82-113, and 
therefore, no ground for resort to rules for construction of statutes, 
Stoppert v. Nierle, 45 Neb. 105, 63 N. W. 382, syl. 6, although it does 
appear from an examination of the minutes of the committees on the 
Budget of the 1947 and 1949 sessions of the Legislature that the Com- 
mittees were aware of tentative plans to erect an historical building, 
for which money was to be appropriated, on a site to be provided by 
or obtained from the Board of Regents of the University of Nebraska. 
Cf., Nebraska District of Evangelical Lutheran Synod v. McKelvie, 
104 Neb. 93, 175 N. W. 531, syl. 1, 2, 3. 
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We think, therefore, that there is no doubt of the legal propriety 
of the expenditure of the money so appropriated for the construction 
of an historical building for the Nebraska State Historical Society 
upon a site, above described, which is owned by the State, by and 
through a public corporation, the Board of Regents. Cf., Regents v. 
McConnell, 5 Neb. 423. 


May 15, 1950 


BOARD OF VOCATIONAL EDUCATION 
Purchases for State Trade School; Depositing of Moneys Received 


SUBJECT: 
REQUESTED BY: 
OPINION BY: 


QUESTIONS: 


CONCLUSION: 


on Production Sales 


Purchase of supplies and equipment for the Ne- 
braska State Trade School. 


G. F. Liebendorfer, Director, Board of Vocational 
Education, State House, Lincoln, Nebraska. 


Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 


I. Could the Nebraska State Board of Vocational 
Education legally make all its purchases for the 
Nebraska State Trade School with authorization 
for such purchases coming directly from said 
Board? 


II. Could the Nebraska State Board of Vocational 
Education legally use moneys received from pro- 
duction as a revolving fund to replace items used 
in production with direct authorization of such 
purchases by said Board? 


III. (a) Could the Nebraska State Board of Vo- 
cational Education legally request and receive the 
use of the facilities of the Purchasing Department 
of the Nebraska State Board of Control? 


(b) Would utilization, in part, of such facil- 
ities of the Board of Control require using such 
facilities for all purchasing? (Viz. Trade School 
Cafeteria might find it advantageous, because of 
large quantity purchases by Board of Control for 
many State institutions, to purchase certain food 
items through the Board of Control. However, 
many small quantities or individual items would 
surely have to be purchased locally. 


I. The Nebraska State Board of Vocational Ed- 
ucation can not legally make direct purchases for 
the Nebraska State Trade School unless a written 
order is secured from the state purchasing agent 
as set forth in Section 81-160, R. S. 1943. 


II. All moneys received from the sale of products, 
equipment, etc. must be deposited with the State 
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Treasurer to be credited to the “Trade School 
Fund” which is a revolving fund. 


III. (a) The Board may use the facilities of the 
Purchasing Department of the Board of Control. 


(b) Utilization in part of such facilities does 
not necessitate using such facilities for all such 
purchases. 


ANALYSIS 


The applicable statutory provisions relating to the State Purchas- 
ing Agent are found in R. S. 1943 as follows: 


81-153. “The Purchasing Agent shall have the duty and 
exclusive authority to purchase all articles used or needed 
by the state and its using agencies, except the University of 
Nebraska, State Normal Schools and institutions under the 
jurisdiction of the Board of Control * * *.” 


81-145 defines the term “using agencies” as follows: 


“Using Agencies’ mean and include all officers of the 
state, departments, bureaus, boards, commissions, councils and 
institutions receiving Legislative appropriations.” 


Section 81-160 states: 


“The Purchasing Agent may, by written order, permit 
purchases to be made, by any using agent directly with the 
vendor, whenever it shall appear to the satisfaction of such 
agent that, because of the nature of the article, the price in 
connection therewith, the quantity to be purchased, the loca- 
tion of the using agency, the time of the use of the article or 
any other circumstance, the interests of the state will be served 
better by purchasing direct than through the office of the Pur- 
chasing Agent. Such permission shall be revocable; and shall 
be operative for a period not exceeding six months from the 
date of issue. Using agencies, receiving such permission, shall 
report their acts and expenditures, under such orders, to the 
Purchasing Agent in writing and furnish such agent with 
proper evidence that competition has been secured, at such 
time and covering such period as may be required by the 
Purchasing Agent.” 


It is apparent that the Nebraska State Board of Vocational Educa- 
tion is a using agency within the statutory definition of the term and 
therefore may not make direct purchases except as authorized by 
Section 81-160, supra, and the answer to your first question is therefore 
in the negative. 


Your second question is answered by Section 79-2225 which states 
as follows: 


“There is established in the office of the State Treasurer the 
‘Trade School Cash Fund” which shall consist of matriculation 
and diploma fees, registration fees, laboratory fees, tuition fees, 
summer session and night school fees, and all other moneys or 
fees collected from students by the authority of the State Board 
of Vocational Education for trade school purposes. To this fund 
shall belong and be credited also all moneys received from the 
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sale of livestock, farm products, school equipment or products. 
Tools, instruments, machines, devices, articles of manufacture 
and repair, and rebuilding services of trade school students, 
which products and services of value are the result of students’ 
in-training work, may also be sold by the trade school, and 
moneys from such sales shall accrue to the ‘Trade School Cash 
Fund”; Provided, that such sales shall not depress the private 
market for similar products and services, or compete to the 
disadvantage of similar private enterprise. The board shall 
cause all moneys which are collected by its authority at the 
trade school, from the students thereof, and from the several 
other sources herein mentioned, to be paid over, from time to 
time as same are received, to the State Treasurer, to be placed 
to the credit of the proper fund; Provided, the board may 
retain in its possession until the end of each school period 
a sufficient sum of said moneys to make settlement with stu- 
dents having money on deposit with the institution for various 
purposes and to make equitable adjustments with students, 
who, having paid tuition or other fees in advance, may be 
necessarily called away from the institution for an indefinite 
period, and to provide against other like contingencies. The 
trade school cash fund is utilized as a revolving fund and may 
be used for the payment of any of the items of salaries, main- 
tenance and expense authorized by sections 79-2218 to 79-2222 
for the operation of the trade school. Moneys accruing to the 
trade school cash fund are specifically appropriated to the 
purposes mentioned in said sections, and shall at all times be 
subject to the orders of the board accordingly; Provided, no 
warrant shall be issued against said fund unless there is in 
the hands of the State Treasurer sufficient money therein to 
pay the same. Any funds that become available to the trade 
school through state or federal appropriations are specifically 
appropriated to the purposes mentioned in said sections, and 
shall at all times be subject to the orders of the board accord- 
ingly.” 


The answer to your third question is found in Section 79-2218 
which states in part as follows: 


«* * * The Board of Control is authorized to make the 
facilities of the engineering and purchasing departments avail- 
able to the State Board of Vocational Education whenever the 
interests of the trade school may be advantageously served; 
Provided, the expenses of all such services must be paid from 
funds available to the trade school. * * *.” 


This provision must be read in pari materia with the sections of 
the statute relating to the purchasing agent and in so doing we can 
find no requirement which would necessitate the utilization of the 
facilities of the Board of Control for all purposes because of utilization 
of such facilities in part. 


May 15, 1950 
LIENS 
Old Age Assistance, Homestead Rights of Heirs Governed by Statute 
—i64— 


SUBJECT: Liens for Assistance—Homestead rights of heirs. 
REQUESTED BY: James R. Kelly, County Attorney, Broken Bow, 


Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: Where a recipient of Old Age Assistance has died 


leaving real estate, are his children entitled to 
the homestead exemption of $2000.00 before the 
assistance lien against the property can be col- 
ected? 


CONCLUSION: The right of a surviving child or children of a 
recipient of Old Age Assistance to a homestead 
exemption in the property of the deceased re- 
cipient of assistance is governed by the provisions 
of section 40-117, R. S. Supp. 1949. Under that 
statute the child must either be a minor or be 
mentally incompetent or physically incapacitated 
to be entitled to claim a homestead exemption as 
otherwise the right of homestead is terminated. 


ANALYSIS 
Section 68-215.01, R. S. Supp. 1949, provides: 


“The assistance benefits any recipient of old age assistance 
shall receive shall be a lien on any real estate owned by the 
recipient of such assistance from and after the date of the 
filing of the certificate as provided in this section. Whenever 
a certificate is issued for such assistance to any person in 
whom the title to any real estate is vested, a copy of such 
certificate shall be indexed and recorded in the manner pro- 
vided for the indexing of real estate mortgages in the office 
of the register of deeds or county clerk of the county in which 
the real estate is situated and such recording and indexing 
shall constitute notice of such lien.” 


The right of homestead is granted by section 40-101, R. S. 1943. 
Section 40-104, R. S. Supp. 1949, provides that the homestead cannot 
be conveyed or encumbered unless such conveyance or encumbrance 
is executed by both husband and wife except where one spouse is in- 
competent. Section 40-103, R. S. 1943, enumerates certain liens to 
which a homestead is subject, but these do not include liens for as- 
sistance. 


Section 40-117, R. S. Supp. 1949, provides as follows: 


“Tf the homestead was selected from the separate property 
of either husband or wife, the homestead right shall terminate 
upon the death of the person from whose property it was 
selected where the decedent does not leave surviving either 
a wife or husband, or a minor child, or an adult dependent 
blood relative who is mentally incompetent or physically in- 
capacitated from earing a livlihood, and in such event the 
real estate that constituted the homestead shall be subject to 
the debts of the deceased and shall descend and vest upon 
death in the same manner as other real property of the de- 
ceased. In all other cases, the homestead vests on the death 
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of the person from whose property it was selected, in the 
survivor for life, and afterwards in decedent’s heirs forever, 
subject to the power of the decedent to dispose of the same, 
except the life estate of the survivor, by will. In either case 
it is not subject to the payment of any debt or liability con- 
tracted by or existing against the husband and wife, or either 
of them, previous to or at the time of the death of such husband 
or wife, except as above provided in this section and except 
such as exists or has been created under the provisions of 
section 40-101 to 40-117; Provided, that in case the surviving 
spouse willfully fails to provide a suitable home and main- 
tenance for the minor children of the deceased during their 
minority, or elects to partition the homestead premises, the 
homestead right of the survivor shall then terminate, and the 
homestead premises shall then descend as other real property 
of which the deceased died siezed.” 


Th right of a surviving child or children to claim a right of home- 
stead in the property of the deceased recipient of Old Age Assistance 
is governed, in our opinion, by the provisions of section 40-117. You 
will note that, to entitle such surviving child or children to claim 
a homestead exemption, it must be established that the child is a minor 
at time of the death of the recipient, or is mentally incompetent or 
physically incapacitated from earning a livelihood and was dependent 
on the recipient at the time of his death. Unless the surviving child 
comes within one of these categories, he is not entitled to a homestead 
exemption in property of the deceased recipient. See also Edgerton v. 
Hamilton County, 150 Neb. 821, 36 N. W. 2d 258. 


May 16, 1950 
COUNTY BOARD OF EQUALIZATION 


Increases in Valuation of Property, Not Within Powers 


SUBJECT: Taxation; County Board of Equalization. 

REQUESTED BY: Ray E. Sabata, County Attorney, David City, 
Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 

QUESTION: Whether the County Board of Equalization may by 


resolution provide that increases in valuation of 
certain real properties in towns, made by the 
county assessor as a result of a reappraisal, shall 
not be put into effect until such time as a re- 
appraisal is had of rural real properties. 


CONCLUSION: No. 
ANALYSIS 
It is laid down in Hacker v. Howe, 72 Neb. 385, 101 N. W. 255 that: 


«* * * The legislature has provided by statute that the 
county assessor shall ascertain the value in the first instance, 
and that the valuation as thus determined is subject to cor- 
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rection and review as between individual tax payers and tax- 
ing districts in the county by the county board of equalization 
and that the values of the property of the different counties in 
the aggragate as thus determined may be adjusted and equal- 
ized by the state board of equalization, to the end that all 
property of the different counties may contribute its just and 
equitable proportion of the public revenues. These several 
steps, then, it will be observed, are necessary to be taken in 
order that values may be legally and finally ascertained for 


the purpose of levying taxes as a means of producing revenues 
x eR? 


Thus it is to be noted that valuation in the first instance is the 
function of the county assessor; equalization is the function of the 
county board of equalization, as the very name signifies. Scotts Bluff 
County v. State Board of Equalization and Assessment, 143 Neb. 837, 
11 N. W. 2d 453. The functions and powers of the county board of 
equalization are clearly delineated at page 315 of the Nebraska Report 
of Speer v. Kratzenstein, 143 Neb. 310, 12 N. W. 2d 360: 


“Tt will be observed that the board of equalization is an 
administrative board of review to pass upon the records, 
valuations, and conclusions of the assessor for the purpose of 
correcting errors and inequalities in valuations as fixed by 
the assessor, and the values placed thereon by such assessor 
are not conclusive and final. See Hacker v. Howe, 72 Neb. 385, 
101 N. W. 255. Under our statutes the board of equalization 
acts in a dual capacity in that it has power to equalize assess- 
ments between the various taxing districts, and also to review 
and correct individual assessments. See State v. Edwards, 
31 Neb. 369, 47 N. W. 1048; 61 C. J. 742 * * *.” 


As a consequence of the Speer decision the Legislature in 1947 
amended section 77-1301, R. S. 1943 so as to provide technical assistance 
and assistants in reclassification and reapprisal of real property, and 
commanded the county assessor to “take into consideration the recom- 
mendation of the classification and reappraisement committee and 
shall value and assess the land, town lots and improvements thereon 
in accordance with the general rules and regulations to be provided 
by the Tax Commissioner.” Where the technical assistance has been 
provided by the county board through a statutory committee which 
recommended that they should be assisted by a firm of experts with 
whom the county board contracted for that purpose, then the county 
assessor upon the submission to him of the committee’s recommenda- 
tions is bound to take such recommendations into consideration in 
valuing real property. 


If the case be, therefore, that a county assessor after due consider- 
ation of a reappraisal has found and considered that the values so 
determined by the experts employed by the county for that purpose 
are fair and reasonable, adopts the figures as his own, values the real 
properties accordingly, and gives the statutory notice where an in- 
crease is made, then the board of equalization may exercise the power 
to equalize as it deems such action necessary. Ordinarily it does so 
only upon the petition of an aggreived person and group of persons, 
State v. Grow, 74 Neb. 850, 105 N. W. 898, but it has jurisdiction to pro- 
ceed upon its own initiative. Farmers Cooperative C & S Co. v. 
McDonald, 100 Neb. 33, 158 N. W. 369. 
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Notice is necessary to confer jurisdiction upon a county board to 
increase or raise the assessment of an individual taxpayer, but the 
rule does not apply in the equalizing of assessments under the pro- 
visions of section 77-1505. Brown v. Douglas County, 98 Neb. 299, 
152 N. W. 545. But in the instant case the board has no power to 
declare by resolution that the increases made by the county assessor 
in valuation of certain properties will not be permitted to stand. If 
it does act in the premises, then it must do so by acting directly upon 
the valuation in each case. It may by resolution accomplish a blanket 
percentage decrease on all town lots or improvements in a particular 
taxing district, such as a city or a town, but such action would decrease 
valuation on property not increased by the county assessor. 


The complaint of some affected taxpayers that they will be paying 
more than their just share of state and county taxes is presumptively 
neither convincing nor persuasive since the purpose of a reappraisement 
of one class of property is to accomplish equality of treatment of all 
persons who are owners of property in that class. Thus where A is 
a member of a class (town property owners) and the county assessor, 
upon a reappraisement of all property of that kind, increases A’s 
valuation, then A presumptively is on the same footing with all others 
in the same class. It is no walid argument for a reduction that some 
persons in another class (rural property owners) may, like A, not be 
paying their fair share of state and county taxes until their properties 
are reappraised. All that the law forbids is discrimination against 
A, not that he shall not be disturbed in the enjoyment of a valuation 
lower in proportion than the valuations of other property owners in 
the same class. Sioux City Bridge Co. v. Dakota County, 110 Neb. 
597, 194 N. W. 729. 


May 16, 1950 
COUNTY MAIL ROUTE ROADS 
Improvement of, Explanation of Progressive Numbering 
SUBJECT: Highways; rural mail route improvement. 


REQUESTED BY: Richard E. Person, County Attorney, Phelps 
County, Holdrege, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 


QUESTION: Where a rural mail route originates in A county, 
runs into an adjoining county and returns to A 
county, should that portion of the route lying 
in A county be numbered progressively by start- 
ing with the first and last mile of the route in 
A county as No. 1 miles taking no account, in 
numbering the miles, of that portion of the route 
lying in the adjacent county? 


CONCLUSION: Yes. 
ANALYSIS 


Section 39-1006, R. S. Supp. 1949, which is the guide to a county 
board in determining the order of improvement of mail route roads 
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may best be understood by considering its provisions out of their 
statutory order. 


Subsection (2) describes the general plan which the board shall 
follow: First, that improvement shall be on a basis of equality, that 
is to say that the money available for the purpose shall be so spent 
as to improve equal distances on each route; second, that improvement 
shall be commenced and completed on all routes by progression from 
mile to mile on each route, that is to say mile 1 on all routes shall be 
completed before work begins on mile 2; third, that the order of pro- 
gression on the various routes should be by improving the first and 
last mile, then the second and second last mile and so on to com- 
pletion; and fourth, that where any miles of a route were already 
improved at the time the act became effective then such miles are 
to be regarded as unimproved for the purpose of determining the num- 
ber of miles to be improved on each end of every route. 


The effect of this latter provision is to say, for example, that if 
the first and last mile of a particular route were already improved, 
still they should be considered the first and last mile notwithstanding 
no further improvement be deemed necessary. We think it plain 
from section 39-1008, R. S. Supp. 1949 that the Legislature intended 
that in carrying out the general plan a county board would be entitled 
to some elbow room by way of exercising discretion in the expenditure 
of 20% of the fund. Cf. Opinions of the Attorney General 1947-48, 
p. 367. 


Subsection (1) contains specific directions: first, that improvement 
should commence at the corporate limits of municipalities in respect 
to routes originating in the county; second, that a portion of a route 
lying within the county but originating outside it should be treated 
on the same basis as all other routes, in accordance with the general 
plan. Thus, in the instant case, where a route begins in A county, 
enters B county and returns to A county, B county is to consider the 
entering mile and leaving mile as the first and last mile of that particu- 
lar route. This is made clear by the next sentence of the statute which 
says, in effect, that if mile No. 1 of a route already lying within a 
county is being improved, then a correspondingly numbered mile of 
a route lying within that county and numbered 1, which route entered 
the county after originating outside the county, should also be im- 
proved. 

The statute makes no distinction between a route which begins 
outside the county, enters and leaves the county and a route which 
begins outside, enters and ends within the county. In either case the 
route is to take its place in the improvement program and its miles 
of road be improved progessively in accordance with the general 
plan “regardless of the county in which any rural mail route or star 
mail route may originate.” Section 39-1004, R. S. Supp. 1949. 

It follows from the foregoing statement, considered in the light 
of the fact that the money to finance the program is to be derived 
from taxes levied over the whole of the county, if so voted, and from 
the one-sixth of the statutory remainder of the Gasoline Tax Fund 
as provided in section 66-424.01(3), R. S. Supp. 1949, that no matter 
how long or short a particular route may be, or whether it winds or 
wanders in and out of several counties, the originating and terminat- 
ing mile of such a route should be correspondingly numbered or de- 
signated by the county in which that route originates and terminates, 
and that county is not bound to consider the mileage lying outside 
its boundaries. 
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It is settled law that the Legislature may direct in what manner 
a county shall spend public revenues, and any real or supposed equality 
in distribution of tax money, provided the purpose be for the public 
welfare of the whole tax district, is a thing wholly within the purview 
of the Legislature. City of Fremont v. Dodge County, 130 Neb. 856, 
266 N. W. 771. 


May 17, 1950 
SCHOOLS 


Closed: Payment of Teachers Per Contract and of 
Transportation Allowances 


SUBJECT: Schools; teachers’ contracts and_ transportation 
where school closed. 


REQUESTED BY: Burr R. Davis, County Attorney, Wayne, Nebraska 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTIONS: In a case where an Article 6 school district and 


its officers, after destruction of the schoolhouse 
by fire in one school year, were made parties 
defendant in a proceeding to restrain the ex- 
penditure of district funds and the entering into 
of agreements in regard to operation of a school 
for the next school year unless approved by the 
voters of the district, the decree entered by the 
district court forbidding defendants so to do be- 
ing reversed and the case dismissed by the Su- 
preme Court on appeal, the following questions 
are submitted: 


1, Whether teachers with whom the board con- 
tracted for the next school year, performance of 
the teaching contracts being made impossible in 
part by the refusal of the voters of the district 
to authorize expenditures and in part by the in- 
junction of the district court, may be paid the 
contractual wages; and 


2. Whether allowances for transportation of 
children to schools in neighboring communities 
while no school was taught in the district may 
properly be paid by the district? 


CONCLUSIONS: 1. In respect to teachers whose contracts called 
for services to be rendered in teaching only the 
elementary grades, performance was made im- 
possible only by the willful refusal of the voters 
to authorize expenditure of funds for conducting 
a grade school and, therefore, the teachers may 
properly claim from the district a sum of money 
sufficient to compensate them for the actual loss, 
the difference, if any, between the contractual 
amount and what those teachers earned in other 
employment; in respect to teachers whose con- 
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tracts called for services to be rendered only in 
teaching high school grades, performance was 
made impossible by the decree of the court. 
While the law appears to be evenly balanced on 
the question whether recovery should be allowed, 
such teachers ought equitably to be on the same 
footing with the others and perhaps a court 
would permit them to recover. 


2. Yes, subject, however, to the condition that 
transportation allowances are authorized by stat- 
ute only in cases where children attend school 
in another public school district. 


ANALYSIS 


It is plain that destruction of the schoolhouse by fire did not make 
performance of the teachers’ contracts impossible. Had no law suit 
been instituted the contracts would have been performed, assuming 
that the teachers were ready, willing and legally able (certified) to 
teach, Therefore, performance, as the decree of the district court dis- 
closes, was made impossible in the case of elementary grade school 
teachers only by the refusal of the voters to authorize expenditures. 
It is beside the point that such refusal may have been based on honest 
and sincere differences of opinion among the legal voters of the district. 
The decree did not forbid the conducting of an elementary grade 
school. Thus the teachers, if they were unable to obtain other em- 
ployment, suffered a loss which the district must make good. The 
principle of law involved is so elementary that no citation of authority 
is necssary, but see cases dealing with the right of a teacher to recover: 
6 A. L. R. 736, 17 A. L. R. 1224, 21 A. L. R. 741, 63 A. L. R. 1418; 47 
Am. Jur. 382, Sec. 121; ef., Meagan v. Updike Grain Corporation, 94 
F. 2d 551. 


In the case of high school teachers, performance was made im- 
possible by the court decree. School District v. Howard, 5 Neb. 340 
(Unofficial), 98 N. W. 666, is not squarely in point as an authority, 
but Restatement of the Law, Contracts, Volume 2, Section 458 (b), 
although it is contrary to some cases decided in some jurisdictions 
(see LRA 1916 F 75), would forbid, if followed by our courts, any 
recovery by the highschool teachers. We are impressed, however, 
by the fact that the restraining order was issued at the instance of 
taxpayers of the district and that it would be inequitable to permit 
recovery to one class of teachers and to deny it to the others. Cf., 
12 Am. Jur. 956, Section 379. 


We think that a sensible solution of the problem, if the voters 
refuse to approve a settlement, would be to institute a friendly action 
under the Declaratory Judgments Act, Sections 25-21, 149 et seq., 
R. S. 1943, to determine the rights and liabilities of the teachers and 
the district. 


In respect to payment by a district for transportation of pupils 
we think it plain that under the constitution and statutes of this 
state it is beyond the power of a school district, its officers or legal 
voters, to authorize or ratify any agreement, express or implied, to 
pay transportation allowances in any case where the children do not 
attend a school conducted by a public school district. Sections 79-486 
and rica R. S. Supp. 1949; Section 11. Article VII, Constitution of 
Nebraska. 


May 17, 1950 
SCHOOL ELECTIONS 
Counting of Ballots by Town Board Unauthorized 


SUBJECT: School Districts—Election, counting of ballots by 
town board. 


REQUESTED BY: F. B. Decker, Director of Administration, De- 
partment of Public Instruction, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTION: At a school board election in a class II district 


the counting board found that two candidates 
had received the same number of votes. The 
ballots were then sealed and turned over to the 
town board. The town board opened the sealed 
ballots and counted them and found that one 
candidate had received one more vote than his 
opponent, who is the incumbent, and so reported. 
Is the incumbent entitled to continue in office 
until his successor is duly elected and qualified? 


CONCLUSION: Yes. The action of the town board was without 
statutory authority and void, and the incumbent 
retains office until his successor is elected and 
qualifies. 


ANALYSIS 


From the facts contained in your letter, it is assumed that the 
class II district which you mention contains within its boundaries an 
incorporated village. The election of members of its school board 
is therefore governed by Section 79-702, R. S. Supp. 1949. This section 
contains the provision that: “The conduct of such election and the 
method of placing the names of candidates upon such ballot shall be 
governed by the primary and general election laws insofar as the 
same may be applicable thereto.” 


It is our opinion that the town board has no statutory authority 
to count the school district ballots and determine the result of the 
school district election and that its action in so doing was void. The 
finding of the counting board that the election resulted in a tie vote 
was the official count and should have been treated as such. Both the 
statute governing elections in villages (Sec. 17-202, R. S. 1943) and the 
general laws pertaining to elections (Sec. 32-933, R. S. 1943) contain 
provisions for deciding a tie vote by lot. This, however, was not done 
in the present case. Under these circumstances it is our opinion that 
no successor to the present incumbent has been elected and qualified 
and that the present incumbent continues to hold the office. See 
Section 79-701, R. S. Supp. 1949. We conclude, therefore, that the 
ruling of your office was correct. 
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May 17, 1950 
COUNTY BOARD 


Approval of Board Not Necessary for All Expenditures by 
Soldiers Relief Commission 


SUBJECT: Veterans: Expenditures by County Soldiers Re- 
lief Commission. 


REQUESTED BY: Robert J. Bulger, County Attorney, Bridgeport, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
QUESTION: With reference to expenditures made by a Soldier’s 


Relief Commission, is it necessary in every in- 
stance that a claim for the amount required be 
allowed by the County Board before the Com- 
mission would be justified in making the expendi- 
ture? 


CONCLUSION: No. 
ANALYSIS 


Your letter refers to an opinion of this office dated July 14, 1947, 
(Report of Attorney General, 1947-48, p. 195), and asks whether in every 
instance it is necessary to have a claim allowed by the County Board 
on the county soldiers and sailors aid fund before the Soldiers’ Relief 
Commission would be justified in making an expenditure. The opinion 
to which you refer only undertook to outline an approved procedure 
for handling regular claims against the aid fund, and did not extend 
to the matter of emergency cases. 


Section 80-102, R. S. Supp. 1949, provides in part as follows: 


“* * *| The commission or a majority thereof shall fix 
the amount to be paid to each claimant, and shall promptly 
disburse the same to or for the benefit of said claimant. The 
county clerk shall issue his warrant to the commission or to 
the county veterans’ service officer, as directed by the com- 
mission, upon the county treasurer, for such amount as the 
commission shall from time to time request. The soldiers’ 
relief commission shall, at the end of each year, make to the 
county board a detailed report of its transactions. Such re- 
ports shall be accompanied with vouchers for all money dis- 
bursed.” 


The foregoing section provides the authority for the Commission 
to draw from the fund from time to time, and to place the same in 
the Commission’s own bank account to take care of emergency situ- 
ations, However, when the emergency arises, it still takes the specific 
authorization of the Soldiers’ Relief Commission or a majority of its 
members, in each instance, before the expenditure can be made. 


It is suggested that the Commission fix some policy as to what 
should in their case constitute a proper minimum and maximum for 
their bank account, and agree that additional funds shall be drawn 
from the county aid fund whenever the balance drops below the 
minimum. 
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Incidentally, in your letter you mention that a good deal of your 
county aid fund has been expended “to aid the veteran who is trying 
‘to reach his home and family,” and in this connection it is pointed 
out that expenditures from this particular fund are limited to veterans 
having legal residence within the county. “Legal residence” within 
the meaning of this section has been previously defined. (Report of 
the Attorney General, 1947-48, page 466, March 29, 1948). 


May 17, 1950 
COUNTY JAIL 


Construction from Funds Authorized by Vote for Both 
Courthouse and Jail Allowed 


SUBJECT: Construction of county jail. 


REQUESTED BY: Firmin Q. Feltz, County Attorney, Keith County, 
Ogallala, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 


QUESTIONS: 1. Can the county commissioners legally con- 
struct a jail from funds created by issuance of 
bonds which were authorized by vote of the 
electors for the purpose of constructing both a 
courthouse and jail when the funds available are 
insufficient to construct both the courthouse and 
jail? 

2. In the event the cost of construction exceeds 
the amount of funds on hand, can such excess 
be made available from some other source? 


CONCLUSION: 1. Yes. 


2. A transfer may be made from the general 
fund if this does not reduce the general fund 
below $2,000.00. 


ANALYSIS 


At an election held on the 8th day of November, 1940, the electors 
of Keith County approved a bond issue in the sum of $55,000 for the 
construction of a courthouse and jail. The question submitted was 
“shall Keith County issue its bonds of the principal amount of $55,000 
for the purpose of erecting a suitable courthouse and jail for said 
county.” At the time the bond issue was approved, it was anticipated 
that the WPA would match the funds provided by the county, but 
before the construction was commenced the WPA support was with- 
drawn and the funds on hand were therefore inadequate, consequently 
the construction was never commenced. 


From the proceeds derived from the sale of the bonds the county 
commissioners purchased certain materials which were at that time 
scarce, the balance of the fund was invested in government bonds. 
The electors have rejected a proposal to issue additional bonds. The 
county jail has been condemned and an injunction has been issued 
against the use of the same. 
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The county board now desires to erect a county jail and sheriffs 
quarters with the materials and funds on hand. Only a part of the 
materials on hand are suitable for this purpose and the fund now 
amounts to $27,577.44. The architects estimate of the cost of such 
construction is $31,800.00. Under these facts, can the county proceed 
to construct the jail and sheriffs quarters? 


Counties and county boards can only exercise such powers as are 
expressly granted by statute and such grant of power must be strictly 
construed State v. Lincoln County, 18 Neb. 283, 25 N. W. 91. In the 
instant case legal authority has been given for the issuance of bonds, 
however, it is now obvious that the funds available are inadequate 
for the construction of both the courthouse and jail and, therefore, 
we believe that the county board has the discretion to determine 
what part of the project should be undertaken at this time. Unless 
there is an abuse of discretion the courts will not interfere with the 
determination of the county board. In Roberts v. Thompson, 82 Neb. 
458, 118 N. W. 106, the court said: 


“But, where funds are available which may be expended 
for one of two or more purposes, the judgment of the county 
board appropriating such to one legal purpose will not be set 
aside by the court, although the funds might legally have 
been expended in the payment of general indebtedness. If 
the board, acting in the manner authorized, in good faith 
determine that such available funds should be used in furnish- 
ing protection against fire of the records of the county, a court 
of equity will not interfere.” 


Section 23-120, R. S. 1943, makes it the duty of the county board 
to provide a suitable courthouse and jail. In view of the fact that 
Keith County is now without a jail it can hardly be said that the de- 
termination of the county board to first construct a jail is unreasonable 
or arbitrary, although a courthouse may also be badly needed. 


Should the funds available, together with the usable materials, 
be insufficient to meet the cost of the construction of the jail the only 
suggestion that we have to make is that if sufficient funds are available 
in the general fund a transfer may be made therefrom to cover the 
difference under the provisions of Section 23-334, R. S. 1943. This 
can not be done, however, if the transfer reduces the general fund 
below $2,000. 


May 18, 1950 
COUNTY ASSESSOR 


Notice to Landowner, Only When Valuation, and 
Not Basis for, Changed 


SUBJECT: Taxation: Necessity for Notice Where Basis of 
Valuation Changed. 


REQUESTED BY: Russell A. Souchek, County Attorney, Seward, 
Nebraska. 


OPINION BY: Clarence s. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
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QUESTION: Where a county real estate classification and re- 
appraisal committee has recommended a change 
in the basis for valuation of certain real estate, 
and this recommendation is followed by the 
County Assessor, is it necessary to notify the 
landowner of such change where no increase in 
assessed valuation of the real estate has occurred 
by reason of the adoption of such recommendation? 


CONCLUSION: No. 
ANALYSIS 


The question asked is best illustrated by the example set forth 
in your letter. There you state that at the last previous real estate 
assessment, the improvements on a certain farm were valued at $1,000, 
and the land at $5,000, making a total of $6,000. The latter total was 
then used as the assessed valuation for purposes of taxation. This 
year, the real estate classification and reappraisal committee has 
recommended that the improvements be valued at $600, and the land 
at $5,400, leaving the total value at $6,000. The County Assessor has 
adopted this recommendation. However, he will still use $6,000 as 
the assessed valuation of the farm, and wonders whether it is necessary 
to notify the landowner of the change in the basis for arriving at 
that figure. 


The essential part of Section 77-1315, R. S. Supp. 1949, reads 
as follows: 


«“* * * Tn years in which real estate is assessed for tax- 
ation purposes, it shall be the duty of the county assessor, to 
notify the record owner of every piece of real estate which 
has been valued at a higher figure than at the last previous 
assessment. Such notice may be given by post card, addressed 
to said owner’s last known address. It shall describe said real 
estate, and state the old and new valuations thereof and the 
date of the convening of the board of equalization.” 


Section 77-101, Revised Statutes of Nebraska, 1943, provides: 


“Except as otherwise specifically provided, the terms 
used in Chapter 77 are defined and shall have the meaning 
set out in sections 77-102 to 77-114.” 


Section 77-103, Revised Statutes of Nebraska, 1943, provides: 


“The terms ‘real property’, ‘real estate’ and ‘lands’ shall 
include city and village lots and all other lands, and all build- 
ings, fixtures, improvements, * * *, and privileges pertaining 
thereto.” 


Since Section 77-1315 requires that the notice be sent only where 
the ‘real estate’ has been valued at a higher figure, and since the term 
‘real estate’ includes improvements, it is our opinion that notice to 
the landowner is not required in the case which you have outlined. 


May 18, 1950 
MOTOR VEHICLES 
Tax Assessed According to Model 


SUBJECT: Taxation of Motor Vehicles. 

REQUESTED BY: R. R. Wellington, County Attorney, Crawford, 
Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; Bert L. Over- 
cash, Assistant Attorney General. 

QUESTION: Should a motor vehicle be assessed according to 


the year in which it is manufactured or sold or 
according to the model thereof? 


CONCLUSION: The statutes contemplate that motor vehicles will 
be assessed upon the basis of type or model taking 
into consideration the schedule of actual valuations 
thereof, prepared by the Tax Commissioner. Thus, 
a 1949 model automobile, manufactured or sold 
late in 1948, will be originally assessed in 1949 
in the same class as 1949 models purchased prior 
to the assessment date in 1949. 


ANALYSIS 
Section 77-1239, R. S. Nebraska 1949 Supplement, provides: 


“The Tax Commissioner shall prepare a schedule of actual 
values to be assessed upon the several types of motor vehicles 
and shall certify said list to the county assessors, or to the 
county clerks where they are ex officio county assessors, of 
the several counties of the state on or before March 10 of 
each year.” 


The foregoing statute provides that the classification of motor 
vehicles for taxation shall be in accordance with “type.” It frequently 
happens that a new model is introduced and sold before January 1, 
and the Tax Commissioner in preparing his schedule, does not, and 
in our opinion need not, provide a different valuation for vehicles of 
the same model sold before and after January 1. 


May 18, 1950 
TELEPHONE 


Interference of Ground Return Telephone, Permitted by 
An Electric Transmission Line 


SUBJECT: Telephones: Transmission Line Paralleling Ground 
Return Telephone Line. 


. 

REQUESTED BY: Paul T. Gilbert, Executive Secretary, Game, For- 
estation and Parks Commission, State House, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 


QUESTION: Where the Game, Forestation and Parks Com- 
mission has been part owner of a ground return 
telephone line for a number of years, and a public 
power company subsequently constructs an elec- 
tric transmission line parallel to the telephone 
line, is the power company liable for damage to. 
the owners of the telephone line? 


CONCLUSION: No. 
ANALYSIS 


Your letter states that for a number of years the Game, Foresta- 
tion and Parks Commission has been part owner of a grounded circuit 
single-wire telephone line between its Rock Creek Fish Hatchery and 
Parks, Nebraska, and that recently a public power district has con- 
structed an electric transmission line along the same right-of-way, 
the result being that the power line causes so much interference that 
the telephone line can no longer be used. 


In this connection, Section 86-317, Revised Statutes of Nebraska 
1943, provides: 


“All lines constructed for the transmission of electric 
current, * * *, on the public highways or in other places in 
this state, * * *, shall provide sufficient clearance between 
such lines and existing properly constructed * * * telephone 
* * * lines so that the reasonable safety, operation and ef- 
ficiency of existing lines shall not be interfered with.” 


However, Section 86-319.01, R. S. Supp. 1949, provides: 


“Notwithstanding any provisions of sections 86-317 and 
86-319, whenever electric lines which parallel or intersect one- 
wire ground return telephone lines are constructed, main- 
tained and operated in accordance with recognized standard 
engineering specifications, the owner of the electric lines 
shall not be liable for any inductive electrical interference 
which the use and operation of the electric lines may cause 
to the one-wire ground return telephone lines, and no appli- 
cation for authority to construct, operate and maintain such 
electric lines shall be denied because such lines will create 
inductive interference in any existing one-wire ground return 
telephone lines.” 


Under the circumstances there would be no liability on the part 
of the power company in the situation which you have outlined. 


May 18, 1950 
SCHOOL DISTRICTS 
Rural High School District, Annexation of Another District by Petition 


SUBJECT: Schools—Rural High School District, annexing 
another district. : 


REQUESTED BY: F. B. Decker, Director of Administration, De- 
partment of Public Instruction, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
: Kyle, Assistant Attorney General. 


QUESTION: Some years ago two rural school districts united 
to form a rural high school district separate from 
the County High School District. Now a third 
district desires to be annexed to this rural high 
school district. May it do so without consent of 
fifty-five per cent of the voters of the County 
High School District? 


CONCLUSION: Yes. Upon submission of petitions signed by 
fifty-five per cent of the legal voters of the rural 
high school district and of the district seeking 
to join it, the County Superintendent may change 
the boundaries of the rural high school district 
to include such district without consent of the 
voters of the county high school district. 


ANALYSIS 


Section 79-1001, R. S. 1943, required that a county high school be 
established in each county. Such high schools were purely creatures 
of the statute and did not depend in the slightest degree on the will 
of the residents or voters of the county. The legislative purpose was 
apparently to insure that each county in the state should have at least 
one high school. This law was repealed by L. B. 1 of the 1949 Legis- 
lature which act completely revised our school laws, but the act did 
not abolish county high schools. 


In addition to the county high schools, Article 8 of Chapter 79, R. 
S. 1943, provided for the creation of rural high schools by the voluntary 
joining of two or more districts upon a favorable vote of the electors 
of such districts. This law was also repealed by L. B. 1 of the 1949 
Legislature, but Section 79-1102, R. S. Supp. 1949, provides for the 
creation of rural high schools by the joining of four or more adjoining 
school districts on the petition of fifty-five per cent of the legal voters 
residing in such districts. 


In the case presented by your letter, a county high school was 
established by virtue of Section 79-1001, R. S. 1943. Later a rural 
high school district was created by adjoining rural districts within 
the county and such districts thereby ceased to be a part of the county 
high school district. Now another rural district wishes to withdraw 
from the county high school district and join the adjoining rural high 
school district. The statute under which it seeks to do this is Section 
79-402, R. S. Supp. 1949, which provides as follows: 


“The county superintendent shall create a new district 
from other districts, or change the boundaries of any district 
upon petitions signed by fifty-five per cent of the legal voters 
of each district affected. Such officer shall have the discre- 
tionary power to annex any territory, not organized into dis- 
tricts, to any existing district; Provided, changes affecting 
cities or villages shall be made upon petition of the board of 
education of the district or districts affected.” 


The precise question presented is: In addition to the petitions 
signed by fifty-five per cent of the legal voters of the rural high school 
district and of the district which seeks to join this rural high school 
district, must there also be submitted to the county superintendent a 
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petition signed by fifty-five per cent of the remainder of the county 
high school district? 


It is our opinion that the law does not require that a petition 
signed by fifty-five percent of the legal voters of the county high school 
district be submitted to the county superintendent to authorize him 
to add this rural district to the rural high school district as provided 
in Section 79-402, R. S. Supp. 1949. 


As pointed out by our Supreme Court in the case of State ex 
rel. Hill v. Smith, 111 Neb. 757, 197 N. W. 418, the chief object of the 
law creating county high schools was to insure that each county should 
have at least one high school. It was not intended, however, that a 
county should be limited to one high school but, in fact, the purpose 
of the rural high school law was to encourage rural communities to 
establish high schools of their own in addition to the county high 
school. In that case, the right of the adjoining school districts consti- 
tuting a part of a county high school district, to withdraw from the 
county high school district and establish a rural high school district 
of their own without interference from the county high school district 
was upheld by the Supreme Court. While the law as it then stood 
has been repealed, we believe the reasoning of the court still applies 
and that, under Section 79-402, R. S. Supp. 1949, it is only necessary 
that petitions signed by fifty-five per cent of the legal voters of the 
rural high school district sought to be joined and of the school district 
seeking to join it are required to give the county superintendent au- 
thority to change the boundaries of such rural high school district so 
as to include such other district. To permit the voters of the county 
high school district to block the withdrawal of districts would practical- 
ly nullify the rural high school law. We believe that the ruling of 
your department on this question was correct. 


May 25, 1950 
NEBRASKA STATE RAILWAY COMMISSION 


Depot Service Refused to Bus Line, Jurisdiction of Commission 
to Regulate 


SUBJECT: Motor Carriers—Depot Facilities—Jurisdiction of 
Nebraska State Railway Commission. 


REQUESTED BY: Harold A. Palmer, Chairman, Nebraska State Rail- 
way Commission. 


OPINION BY: Clarence S. Beck, Attorney General; Bert L. Over- 
cash, Assistant Attorney General. 


QUESTION: A common carrier of passengers by motor vehicle 
owns and operates a depot in a city in Nebraska 
and serves all bus lines entering such city with 
one exception. The latter is prevented from us- 
ing the depot facilities although it desires to 
share in the depot and pay any reasonable charge 
therefor. The operator of the bus depot refuses 
to furnish the public any information concerning 
the operations of the bus line which is not per- 
mitted to enter the depot. 
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Does the State Railway Commission have any 
jurisdiction to consider a claim of discrimination 
and right to use such depot under such circum- 
stances? 


CONCLUSION: It is our opinion that the State Railway Commis- 
sion has authority to consider a formal complaint 
in such matter and, if warranted by the evidence, 
enter an appropriate order that will eliminate 
unfair competitive practices, coordinate the serv- 
ice of respective carriers and safeguard the right 
of the public to continuous adequate service by 
all common carriers. It is further our opinion 
that if necessary and justified by the evidence, 
the Commission might, in a proper case, compel 
the owner of such depot to admit the one bus 
company now excluded. 


ANALYSIS 


The motor carrier act in section 75-225, R. S. 1943, provides that 
the Commission in its regulation of motor carriers “may establish 
reasonable requirements with respect to continuous and adequate 
service,” in conformity to the policy of the act, as expressed in section 
75-222, R. S. Neb. 1943, reading in part as follows: 


“Jt is hereby declared to be the policy of the Legislature 
to (1) regulate transportation by motor carriers in intrastate 
commerce upon the public highways of Nebraska in such 
manner as to recognize and preserve the inherent advantages 
of, and foster sound economic conditions in, such transporta- 
tion and among such carriers, in the public interest; (2) pro- 
mote adequate, economical and efficient service by motor 
carriers, and reasonable charges therefor, without unjust dis- 
crimination, undue preferences or advantages, and unfair or 
destructive competitive practices; (3) improve the relations 
between, and coordinate transportation by, and regulation of, 
motor carriers and other carriers; * * *.” 


Section 75-225, R. S. Neb. 1943, adopts as a part of the motor 
carrier act sections 75-401 to 75-423, R. S. Neb. 1943, which encompass 
complaint procedure before the Commission and appeal therefrom to 
the Supreme Court of Nebraska. 


In addition to the motor carrier statutes, there are other pro- 
visions in our law which by reason of definition of common carriers 
set forth in sections 75-301, 75-201 and 75-216, R. S. Neb. 1943, might 
be applicable to all common carriers. These statutes, directed _pri- 
marily to railroads, include section 75-215 dealing with service, facil- 
ities and equipment, section 75-218 concerning improvement of build- 
ings and facilities, section 74-501 and 74-503 requiring equal terminal 
facilities. The question of the application of these statutes was not 
specifically discussed in Kassebaum v. Nebraska State Railway Com- 
mission, 142 Neb. 645 and is not, in our opinion, finally settled. 


There is no constitutional objection to requiring one common car- 
rier to provide reasonable facilities to other common carriers if just 
compensation is paid. 13 C. J. S., p. 52, 56; 10 C. J. 58. Missouri Pac. 
R. Corp. v. Nebraska State Railway Commission, 115 Neb. 856. 
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A distinction exists between the private property of a carrier 
and that property which is a part of the “transportation facilities de- 
voted or necessary to public use.” Johnson v. Union Pacific Railroad 
Co., 133 Neb. 243. This difference as applied to depot or terminal 
company property is well expressed in State v. Wells (Fla.), 118 So. 
731, 60 A. L. R. 1072, 1077: 


“In the performance of its duties and obligations arising 
from its character as a common carrier, the Terminal Company 
cannot grant to any person, or persons, rights, privileges, or 
facilities which it refuses to others. In the management and 
control of its property, however, in matters unconnected with 
and beyond the scope of its duties as a common carrier and 
not affecting its duties as such, the Terminal Company, as an 
incident to ownership, may grant to some concessions which 
it denies to others, provided it acts in good faith and its actions 
in that respect are consistent with the proper performance of 
its public duties as a common carrier. * * *” 


There is of course no terminal company organized and existing 
under and subject to any statute, in the situation involved herein. 
The facilities established and being used by all but one carrier do how- 
ever take on the character of a union depot and are a part of the es- 
sential facilities of common carriers. No question of the claimed right 
of the owner of a terminal to grant exclusive “auxiliary or accessorial” 
service arrangements, as a private owner, is involved in the matter. 
See State v. Wells (Fla.), 118 So. 731, and 15 A. L. R. 356. 


Whether or not any action or order of your Commission would 
be justified in the case presented, will depend upon all the facts and 
circumstances which may be developed in a full hearing. All we can 
suggest at this time is that we believe you have jurisdiction to hear 
and determine the issues which might reasonably be raised in such 
a case and where reasonable and appropriate, enter the described order. 


May 26, 1950 
SCHOOLS 
Admission to Kindergarten by Testing Procedures Permissible 
SUBJECT: Schools; admission to kindergarten by testing 
procedures. 


REQUESTED BY: F. B. Decker, Director of Administration, De- 
partment of Public Instruction. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether school districts which maintain a kin- 


dergarten or beginner grade may, as a matter 
of declared policy, decline to admit to such a 
grade children who, although not otherwise qual- 
ified by age, might be demonstrated by the use 
of testing procedures to be capable of carrying 
the work. 


CONCLUSION: Yes. 
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ANALYSIS 


Section 79-201, R. S. Supp. 1949 requires only that “Every person 
residing in a school district within the State of Nebraska who has 
legal or actual charge or control of any child not less than seven years 
of age, nor more than sixteen years of age, shall cause such child to 
attend regularly the public, private, denominational, or parochial day 
schools * * *,” 


Section 79-444, R. S. Supp. 1949 provides: 


“(1) The district board or the board of education, in all 
classes of school districts, shall not admit any child to the 
first grade of any school of such district unless such child has 
reached the age of six years or will reach such age on or 
before October 15 of the current year; Provided, that in the 
event any child has successfully completed the kindergarten 
or beginner grade such child may enter the first grade of 
any such school regardless of age. 


“(2) The board in all classes of school districts shall not 
admit any child into the kindergarten or beginner grade of 
any school of such school district unless (a) such child has 
reached the age of five years or will reach such age on or 
before October 15 of the current year or (b) such child has 
demonstrated through recognized testing procedures approved 
by the Superintendent of Public Instruction that he is capable 
of carrying the work of those grades.” 


It is plain, since children less than seven years of age cannot 
be required to attend school, that where any class of school district 
establishes a kindergarten or beginner grade the person having legal 
or actual charge or control of any child who shall have reached his 
fifth year prior to October 15 and is less than seven years of age may 
determine for himself whether he will present the child for admission 
to a public school. It is equally plain that the Legislature employed the 
words “shall not” and “unless” rather than the words “shall” and 
“if” in section 79-444 in addressing its commands to school boards and 
boards of education. Thus the statute is a limitation upon the power 
of a school board to grant admission of a child to the school, subject to 
the proviso contained in subdivision (1). 


State ex rel. Shineman v. Board of Education, 152 Neb. 644, 21 
S. C. J. 644, held that no class of school district is required to provide 
a kindergarten or beginner grade unless otherwise provided by law, 
and that section 79-444 did not so require. 


It would appear in the light of the foregoing matters and from 
examination of the title of L. B. 381, set forth in the opinion of the 
court, that the Legislature by enacting section 79-444 did not intend 
to grant a right but rather to define the class of children to whom a 
board may extend a privilege to atend a kindergarten or beginner 
grade in the case of children under the age of six. The court noted 
in the course of its opinion that the relators had not requested that 
their children be admitted to the first grade upon the refusal of the 
board to establish a kindergarten or beginner grade. For the purpose 
of this opinion, therefore, we assume that we are dealing with a 
privilege. 


The question is, then, whether a school board which determines 
to, and does, maintain a kindergarten or beginner grade is bound 
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to admit to that grade all children who are in either of the groups in 
the class of children identified by the statute, i. e., one group is com- 
posed of children who are of the statutory age, and the other group 
is composed of children who are not of the statutory age but are 
otherwise qualified by proof of capacity to carry the work of the kin- 
dergarten or beginner grade. 


We assume that where a board does establish such a grade 
it cannot pick or choose among children who, for example, are of the 
statutory age. Either the board provides facilities for all children in 
that group or the board elects to provide none, assuming, of course, 
that a board may properly exclude any child who is not of sound 
physical or mental health and assuming, further, that the board does 
condition the privilege of entering the first grade upon satisfactory 
completion of the work in or attendance at the kindergarten or be- 
ginner grade. Likewise it is to be assumed where a district maintains 
more than one school but for want of facilities, staff or space cannot 
maintain such a grade in all of its schools that the board may properly 
restrict attendance at a particular school where such a grade is taught 
to children residing within the area served by that school. 


While there can be no assertion of a right to have a child ad- 
mitted to a beginner grade, there can be an assertion of a right not 
to be discriminated against unfairly in the granting of such a priv- 
ilege where the enjoyment of that privilege is afforded at public 
expense and where the Legislature has limited the class of persons 
who may claim the privilege when a kindergarten or beginner grade 
is established. It follows, reasonably, that if a district has the facilities, 
staff and space to provide instruction for children in a beginner grade 
or kindergarten and it does establish that grade, then, subject to the 
assumption set forth in the immediately preceding paragraph, the 
board must permit all children authorized to claim the privilege to 
demonstrate that they fall into one or the other of the groups in the 
statutory class, unless the case be that a board has the power to 
declare that the members of the statutory class of children whom it 
will admit to the beginner grade shall be determined by a method 
selected by the board. 


The discretion of a school board is not to be exercised capriciously 
or arbitrarily and while it may be competent for a board, as it is 
for the Legislature, to classify, still the classification, to be valid, 
must rest on some reason of public policy or some substanital dif- 
ference in situation or circumstances that would naturally suggest 
the justice or expediency of a difference in treatment in respect to 
the children classified. Cf. Webber v. City of Scottsbluff, 141 Neb. 
363, 3 N. W. 2d 365. That a classification shall turn on the point of 
age alone does not appear to be unreasonable since both by the con- 
stitution and by the statute age is recognized to be a fair basis for 
discriminating between children in respect to admission to schools. 
Since a child under the age of five years has no statutory or consti- 
tutional right to attend school we think it competent for a board of 
any class of school district to declare that no child in the statutory 
class of children, identified in section 79-444, shall be admitted to a 
kindergarten unless it shall have attained the age of five years on or 
before a day certain fixed by the board, provided the day fixed is not 
later than October 15. A board which establishes a kindergarten is 
not bound to lay down a rule that children who have not attained the 
age of five years by October 15 may be admitted to kindergarten by 
demonstrating through recognized procedures approved by the Super- 
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intendent of Public Instruction that they are capable of carrying 
the work of that grade. All that is required of a board, if it does 
establish a kindergarten or beginner grade and grants admission to 
children who will not be five until a day subsequent to October 15, 
is waa it shall admit them only after proof of capacity in the statutory 
mode. 


May 27, 1950 
SAFETY RESPONSIBILITY ACT 
Repeal of 1945 Act by a Similar 1949 Act, Effect on Intervening Cases 
SUBJECT: Motor vehicles; safety-responsibility act. 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, Department of Roads and Irrigation. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether the repeal of the Motor Vehicle Safety- 


Responsibility Act of 1945 by the enactment of 
the Motor Vehicle Safety-Responsibility Act of 
1949, which contains substantially the same pro- 
visions, so operates as to make inapplicable the 
provisions of the 1949 act to any case within the 
terms of the act but occuring prior to the effective 
date of the 1949 act, May 11, 1949. 


CONCLUSION: No. 
ANALYSIS 


It appears that the 1949 Legislature repealed the Motor Vehicle 
Safety-Responsibility Act of 1945 in its entirety and enacted an inde- 
pendent and complete act containing substantially the same provisions 
of the 1945 act. 


It is settled law that the simultaneous repeal and reenactment of 
a statute in terms or substance is a mere affirmation of the original 
act and not a repeal in the strict or constitutional sense. State ex 
rel. Shineman v. Board of Education, 152 Neb. 644, 21 S. C. J. 644. 
In Sullivan v. City of Omaha, 46 Neb. 297, 19 N. W. 2d 510 the court 
laid down a principle which appears to be applicable in this instance: 


cox 


* Where a new act is in the very words of the statute 
which it repeals, and it is clear that the repeal and reenact- 
ment were intended to continue in force the uninterrupted 
operation of the old statute in the respects in which it was 
not modified or supplemented, the effect of the acts will be 
so construed and the amended act will be given the same 
effect as it had before with respect to the parts of the old 
statute that were retained in the new one.” 


The 1949 act did not simultaneously repeal and reenact an un- 
constitutional statute, notwithstanding doubt may have been enter- 
tained as to the 1945 act, in the absence of any judicial determination 
that the earlier act was unconstitutional. The situation remains, 
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therefore, such that there is continued in force the uninterrupted 
application of the law to cases which arose during the period 1945 
to 1949 and the Department is not authorized to wipe the slate clean 
in respect to matters occuring prior to May 11, 1949. 


May 27, 1950 
SCHOOL RETIREMENT SYSTEM 
Eligibility of Employees of Boys and Girls Training Schools 


SUBJECT: School Retirement System: Eligibility of Em- 
ployees of Boys’ and Girls’ Training Schools. 


REQUESTED BY: Glenn I. Anderson, Director, Retirement Systems 
of the State of Nebraska, State Capitol, Lincoln, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
QUESTION: Are all employees of the Girls’ Training School 


and the Boys’ Training School eligible to partici- 
pate in the Nebraska School Retirement System? 


CONCLUSION: Yes. 
ANALYSIS 


Your inquiry relates to an opinion by this office dated July 1, 1945, 
(Report of the Attorney General, 1945-46, p. 239), and asks whether 
all employees of the Girls Industrial School and the Boys Industrial 
School would be eligible to participate in the Nebraska School Retire- 
ment System, or whether eligibility would extend only to those em- 
ployees actually engaged in educational work, inasmuch as those in- 
stitutions have some functions other than educational. 


The institutions to which you refer have now been officially desig- 
nated as the Boys’ Training School and the Girls’ Training School. 
(Section 83-107.01, R. S. Supp., 1949). They were created pursuant 
to authority contained in Article VII, Section 12, of the Nebraska 
Constitution, which provides that: “The Legislature may provide 
by law for the establishment of a school or schools for the safe keeping, 
education, employment and reformation of all children under the age 
of eighteen years, who, for want of proper parental care, or other 
cause, are growing up in mendicancy or crime.” 


Eligibility in the Nebraska School Retirement System extends to 
school employees, and a “ ‘school employee’ means any employee of 
a public school.” ‘‘ ‘Public school’ means any and all schools supported 
by public funds and wholly under the control and management of the 
State of Nebraska, or any subdivision thereof, * * * and any other 
educational institution wholly supported by public funds.” (Section 
79-1501, (26), (14), R. S. Supp. 1949). 


Since the institutions in question have been expressly designated 
as schools, and since they fall within the legislative definition of a 
public school under the act creating the Nebraska School Retirement 
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System, it is our opinion that all employees of the two schools would 
be eligible to participate in the Retirement System. 


May 29, 1950 
COUNTY BOARD 


Highway Improvements, Authority of Board in Reference Thereto 


SUBJECT: 


REQUESTED BY: 


OPINION BY: 


QUESTIONS: 


CONCLUSIONS: 


Duties and Powers of County Board and County 
Surveyor with Reference to Highway Improve- 
ments. 


Frederick H. Wagener, County Attorney, Lincoln, 
Nebraska. 


Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 


1) What authority has the county board over 
plans and specifications submitted to them by the 
county surveyor with reference to highway im- 
provements? 


2) Does the county board have any right to order 
the county surveyor to dig ditches along the high- 
way to a certain depth so as to effectuate drainage 
of adjacent privately owned property contrary 
to the normal flow of the water, and which drain- 
age would result in a change of the water course? 


3) In the event of a controversy between the 
county board and the county surveyor, is the 
county attorney required to render any legal 
representation to either of the parties involved? 


1) The general supervision of the public roads 
of the county given to the county board is limited 
by the express powers and duties granted to the 
county surveyor by the statutes. 


2) No. 


3) It is the duty of the county attorney to give 
opinions and advice to the county board and other 
civil officers of the county, but in the event of 
a controversy between them, it is his duty to 
represent the county as distinguished from its 
officers. 


ANALYSIS 


Section 23-1901, Revised Statutes, 1943, provides in part: 


“In all counties having a population of 50,000 or more, 
the county surveyor shall be Ex Officio county engineer and 
it shall be his duty to prepare all plans, specifications and 
detailed drawings for the use of the county in advertising 
and letting all contracts for the building and reparation of 
bridges, culverts and all public improvements upon the roads.” 
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The section then goes ahead to detail further duties including 
making estimates of costs, the duty to inspect all materials, to super- 
intend the construction, to inspect and require that it be done accord- 
ing to contract, to make estimates of cost of labor and materials and 
to report in writing to the Board, whether same complies with the 
plans, specifications and detailed drawings. The section concludes 
with this language: 


“The county engineer or surveyor shall also have such 
other and further powers as are necessarily incidental to the 
general powers herein granted.” 


Section 39-502 provides as in the above section that in counties 
having a population of over 50,000, the county surveyor shall perform 
all of the duties and have all of the powers of the highway com- 
missioner. In Lancaster County the County Surveyor, therefore, acts 
also as ex-officio County Engineer and County Highway Commissioner. 

Section 39-503 provides that “county highway commissioner shall 
have general control, government and supervision of all public roads 
and brides in the county under the authority and direction of the 
county board * * *.” 


Section 39-508 makes the highway commissioner superintendent 
of the construction of all roads and provides that all bills for the 
payment for road and bridge work shall be approved by the highway 
commissioner before such bills can be allowed and charged against the 
road or bridge to which it belongs. In other words, even the Board 
could not authorize road or bridge construction and pay for same 
without the approval of the highway commissioner. 


Section 39-509 provides that the highway commissioner make an 
annual report and recommendation concerning road improvements. 
The section concludes with “the county board may advertise for bids 
in the usual manner and let contracts for all or any portion of the 
work so recommended to be done by the highway commissioner.” 
In other words, the Board acts upon the highway commissioner’s 
recommendations. They could refuse for financial or other reasons 
to act on his recommendations or delay action upon them, but they 
cannot act independently of his recommendations. 


Section 39-505 is of rather similar import and shows that the 
plans and recommendations as to improvements must originate with 
the engineer or have his approval. 


Section 39-221 provides that the “officer in charge of road work 
shall supervise the repair and maintenance of all highways under his 
jurisdiction.” 


Section 39-103 gives the county board “general supervision” over 
the public roads. 


Section 39-110 relates to the laying out of new roads upon petition 
of ten or more electors, and states as follows: 


“After due consideration of the petition and on exam- 
ination of the line of the proposed road by the county surveyor, 
if he shall not be in favor of establishing the proposed road, 
he will so report and no further proceedings will be had on 
the petition; Provided, however, if he deems the proposed 
road prayed for in the petition practicable and for the public 
good, he shall make his report accordingly.” 
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This section clearly makes the decision of the county surveyor against 
establishing the proposed road a final determination. 


Section 39-111 provides as to new roads that if the necessity is 
determined, the surveyor shall determine the precise location and 
lay out the road. 


Section 39-205 requires the surveyor to make and file estimates 
of work required to make any contemplated improvement. 


Section 39-206 provides that the board shall designate the roads 
or parts of roads upon which the work recommended by the surveyor 
shall be done. 


It is apparent from the above that both the county board and 
the county surveyor (acting either as county surveyor or ex officio 
engineer or county highway commissioner) are vested with discretion- 
ary powers regarding the improvement of county highways. The 
general supervision given the county board is, however, limited by 
the express powers and duties imposed upon the county surveyor by 
the statutes. 


It is apparent that it is mandatory upon the county surveyor to 
recommend to the county board all improvements he deems necessary 
to be made to the county roads. It is also mandatory that he make 
estimates of costs, prepare plans and specifications, supervise con- 
struction, inspect the work and finally approve the claims before 
the same may be allowed by the county board. Since it is mandatory 
that the county surveyor prepare the plans for any improvement upon 
the public roads, it necessarily becomes his duty to determine in 
what manner the improvements shall be made. Also before the 
county board may determine that an improvement shall be made to a 
county road, it must be recommended by the county surveyor. 


It is definitely the duty of the county board to determine what 
work recommended by the county engineer upon the roads of the 
county shall be performed. The county board would undoubtedly 
have the discretion to either approve or reject the recommendations 
made by the county surveyor, this howecer, could not be done un- 
reasonably or arbitrarily, but must be based upon valid grounds. 


Section 23-1203 states in part: 


“The county attorney shall without fee or reward give 
opinions and advice to the board of county commissioners and 
other civil officers of their respective counties, when requested 
so to do by such board or officers, upon all matters in which the 
state or county is interested, or relating to the duty of the 
board or officers in which the state or county may have an 
interest * * *.” 


Section 21-1203, relating to the duties of the county attorney, pro- 
vides in part: 

«“* * * Tt shall be his duty, to prosecute or defend, on 
behalf of the state and county, all suits, aplications or motions, 
civil or criminal arising under the laws of the state, in which 
the state or the county is a party or interested * * *.” 


These sections make it the duty of the county attorney to give 
opinions and advice to the county board and other civil officers, of 
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the county, but in the event of a controversy between them, it is his 
duty to represent the county as distinguished from its officers. 


May 29, 1950 
TAX SALE FORECLOSURE 


County Instituted Sale, County Treasurer, Sheriff and Deputy 
Precluded from Purchasing 


SUBJECT: Taxation: County official purchasing at fore- 
closure sale. 


REQUESTED BY: Walter H. Smith, County Attorney, Plattsmouth, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 


QUESTION: May a county official purchase property at a tax 
foreclosure brought by the county? 


CONCLUSION: The County Treasurer, and the Sheriff and his 
deputy, are forbidden by statute to purchase 
real property at a tax foreclosure sale. 


ANALYSIS 


The question in your letter is whether a county official can pur- 
chase property at a tax foreclosure brought by the county. The statutes 
forbid such purchases by the county treasurer and by the sheriff and his 
deputy. (Sections 25-1536, 23-1707, 77-1817, Revised Statutes of Ne- 
braska). With regard to other county officers, there is no express 
prohibition in the statutes, and the only question in their case would 
be as to the validity of the title which they acquired. That would be 
a private matter concerning which this office would not be in a position 
to give an opinion. 


It is a general rule that officials having to do with tax sales ought 
not to buy at such sales. (5 A. L. R. 969—many of the cases are col- 
lected there). Also, a public officer owes an undivided duty to the 
public whom he serves, and is not permitted to place himself in a 
position which will subject him to conflicting duties or expose him to 
the temptation of acting in any manner other than in the best in- 
terests of the public. (43 Am. Jur., Public Officers, Sec. 266, p. 81). 


“In general, any person legally qualified to contract may become 
the purchaser at a tax sale unless he has some duty to perform in 
reference to the sale inconsistent with his character as purchaser, or 
occupies a position in reference to the property that will make his 
individual interest as a purchaser inconsistent with his duties.” (51 Am. 
Jur., Taxation, Sec. 1053, p. 918). In connection with that rule, a clerk 
of a district court would have to consider the provisions of Sections 
77-1912, 77-1914, 77-2154, and 24-337; a county attorney, Section 23- 
1203; and the members of a county board, Sections 77-1809, 77-1901, 
77-1912, and 77-1918. 
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May 29, 1950 
TAXATION 


Delivery of Taxable Property List Willfully Refused, 
Proof Required in Prosecution 


SUBJECT: Revenue and Taxation; prosecution for willful 
failure to deliver list of taxable property. 


REQUESTED BY: L. M. Clinton, County Attorney, Sidney, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether in a prosecution under section 77-1232, 


R. S. Supp. 1949, which provides for punishment 
of any person convicted of willful failure or 
refusal to deliver to the assessor a list of his 
taxable property, it is necessary to prove that 
the statutory blanks were delivered to the de- 
fendant by the county assessor or his assistants? 


CONCLUSION: No. 
ANALYSIS 


In our opinion of July 20, 1949 to the Scotts Bluff County Attorney 
we stated that the word “delivered” in section 77-1229, R. S. Supp. 
1949 did not indicate a requirement that the assessor or his assistants 
should seek out the taxpayer and tender to him the necessary blanks 
but rather that the blanks should be furnished, supplied or made 
available to the taxpayer who is under a duty to obtain them and to 
make the return. The taxpayer may “deliver” the executed return to 
the assessor by sending it to him through the mail or otherwise, so as 
to cause it to be received by the assessor. 


This interpretation of the law was sustained by the District Court 
of the 17th judicial district in the case of Lovercheck v. County of 
Scotts Bluff et al., filed in the District Court of that county. No appeal 
was taken by the aggrieved taxpayer who complained of the action 
of the county assessor, upheld by the county board of equalization, in 
imposing the fifty percent penalty authorized by section 77-1235, R. 
S. Supp. 1949. 


We think that for purposes of prosecution it will be sufficient to 
prove that the assessor furnished, supplied, made available or delivered 
upon request blanks to all persons generally in the county. Cf., 25- 
404, R. S. 1943. 


June 1, 1950 
ELECTIONS 


General Elections, Not Invalidated by Failure of Statutory Notice 
by Publication 


SUBJECT: Elections; failure to publish notice thereof. 
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REQUESTED BY: C. S. Brubaker, County Attorney, Nelson, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether the failure of the proper municipal of- 


ficer to cause to be published a notice, and to 
distribute sample ballots for, the general munici- 
pal election held in a village on the statutory 
date invalidates the election. 


CONCLUSION: No. 
ANALYSIS 


It is settled in Nebraska and by the weight of authority in other 
jurisdictions that in respect to a general election, municipal or other- 
wise, the date of which is fixed by statute, the failure to give statutory 
notice by publication, or otherwise, does not invalidate the election. 
This rule will not apply, however, in respect to a particular question 
or measure which is submitted at the same or a special election. State 
ex rel. Fitch v. McFarland, 98 Neb. 854, 154 N. W. 719; State ex rel. 
School District v. Marsh, 108 Neb. 749, 189 N. W. 283. 


June 7, 1950 
TAXATION 
Tax Claim Against Deceased’s Estate, Effect of Late Filing 
SUBJECT: Taxation—Claims against estates of deceased 
persons. 
REQUESTED BY: Frederick H. Wagener, County Attorney, Lincoln, 
Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
QUESTION: Where a claim for taxes is filed against an estate 


under the provisions of Sections 77-316 to 77-319, 
Revised Statutes of Nebraska, 1943, but the claim 
is not filed within the time provided by Chapter 
30, Article 6: 


1. Is this tax claim to be considered as any 
other usual preferred claim and to be disallowed 
because it was not filed in time? 


2. Is the claim one on which the county 
retains a tax lien on the property which must 
be satisfied and paid and for which a claim can 
be filed after the decree barring claims and prior 
to discharge of the executor? 


3. Does the entering of an order of distri- 
bution bar recovery of the county on its claim 
under the above circumstances? 
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CONCLUSION: 1. Yes. 
2. No. 


3. The entering of the order of distribution has 
no effect on the standing of the claim. 


ANALYSIS 


The facts outlined in your letter are that on December 22, 1947, 
a petition was filed for the probate of a will, and that the executor 
filed an inventory of the assets on February 20, 1948; that the order 
barring claims was signed June 4, 1948; that on July 19, 1948 the 
County Treasurer filed a claim for taxes on personal property, both 
tangible and intangible, for the years 1944 to 1947 in accordance with 
the provisions of Section 77-319, Revised Statutes of Nebraska, 1943, 
the basis for the claim being for taxes on personal property for which 
the deceased did not file a return and upon which property there 
had not been an assessment of personal property tax prior to the death 
of testator; that said claim was not set for hearing at any time, and 
that a petition for distribution and discharge was filed on September 
29, 1949, with the court signing a decree of distribution pursuant to a 
hearing held on November 21, 1949. 


Although the rule adopted by the Nebraska Court in 1937 is to 
the effect that a claim or demand which did not exist against the 
decedent at the time of his death is not barred by the various statutes 
of non-claim (In Re Estate of Gifford, 133 Neb. 331, 275 N. W. 273), 
the sections of the statutes dealing with the taxation of estates of 
deceased persons for personal property not returned during the three 
years prior to death (Sections 77-316 to 77-319) were adopted by the 
Legislature subsequent to the above decision, and in enacting those 
sections the Legislature expressly provided that claims arising under 
those sections should be subject to the statutes of non-claim: 


“Claims so filed shall be received, examined, adjusted 
and allowed by the county judge in the manner provided for 
other claims by Chapter 30, Article 6, and any claim so filed 
shall be a preferred claim.” (Section 77-319, R. S. 1943). 


Under the terms of the quoted section, the County Judge would 
now have no authority to receive the claim, and therefore would have 
no authority to adjust and allow it. 


There is no provision in the statutes for such claims to become 
a lien on the property of the estate. The only provision in the law is 
that they may become a preferred claim under certain prescribed 
conditions or circumstances. 


“Where the legislature in providing for the collection of 
taxes has prescribed a remedy by action under certain cir- 
cumstances in a particular forum and in a particular manner, 
no action will lie, except under the circumstances prescribed, 
in the form provided, and after the manner defined.” (Richards 
v. County Commissioners, 40 Neb. 45, 58 N. W. 594). 


Although the preceding quotation is taken from an early case, the 
principle outlined has been recognized in the more recent case of 
In re Badberg’s Estate, 130 Neb. 216, 264 N. W. 467. To the same 
effect is Nebraska City v. Gas Company, 9 Neb. 339, 2 N. W. 870. 
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For the reasons outlined herein it is our opinion that the claim 
is to be considered in the same way as any other claim against an 
estate which is filed out of time. It is our further opinion that no 
lien is created against the property of the estate, and that there is 
no procedure for the collection of the claim for alleged taxes due 
except that provided in Section 77-319. 


June 8, 1950 
DELEGATES 
County Political Party Conventions, Election at State Primary 
SUBJECT: Election of delegates to county political party 
conventions. 
REQUESTED BY: Frank Marsh, Secretary of State, Lincoln, Ne- 
braska. 
OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 
QUESTION: How are delegates to the county political party 
conventions selected? 
CONCLUSION: Such delegates are elected at the state primary 
election. 
ANALYSIS 


Section 32-1172.01, R. S. Supp. 1949, which relates to pre-primary 
conventions states as follows: 


“Beginning with the year 1950, each of the various political 
parties shall hold biennially a delegate pre-primary county 
convention, which shall be held at the county seat of each 
county ten days before the time of holding the pre-primary 
state convention as provided in section 32-1177. _The dele- 
gates to this convention shall be the delegates elected at the 
preceding general state-wide primary election, and such dele- 
gates who may have been chosen to fill vacancies in the pre- 
cinct quota in the manner provided by law. The officers 
elected at the preceding post-primary county convention shall 
be the officers of said pre-primary convention. The pre- 
primary county convention shall select delegates to the state 
and congressional district pre-primary conventions.” 


- While there is no express statutory provision relating to the elec- 
tion of delegates to the post-primary conventions, Section 32-1165, 
R. S. Supp. 1949, provides in part as follows: 


“* * * The officer charged with the duty of canvassing 
the result of such primary shall issue certificates of election 
to the persons elected delegates to the county convention and 
notify each of the time and place of the holding of the post- 
primary convention, which shall be held in the courthouse, 
or other suitable place at the county seat, on the third Thurs- 
day after the Tuesday upon which the general state-wide 
primary is held, at an hour and place to be designated by him. 
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It shall be the duty of such officer to deliver to the temporary 
secretary of the convention the roll, properly certified, showing 
the name and address of each delegate to such convention, 
whereupon the convention shall proceed with its organization, 
transaction of business and the election of a county chairman, 
secretary, treasurer and precinct committeemen and commit- 
teewomen. * * *” 


From these provisions it seems clear that the delegates elected 
at the state-wide primary election serve as delegates to both the 
next following post-primary and pre-primary conventions, therefore, 
at the coming primary election delegates will be elected to serve at 
the 1950 post-primary convertions and the 1952 pre-primary con- 
ventions. 


June 12, 1950 
COUNTY SHERIFF 
County Direct Relief Director, Sheriff Eligible for Appointment 


SUBJECT: Direct Relief Director—Eligibility of County 
Sheriff to Appointment As. 


REQUESTED BY: John D. Zeilinger, County Attorney, York, Ne- 


braska. 

OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: May the county sheriff be appointed Direct Relief 


Director of the county and receive compensation 
for such services in addition to his compensation 
as sheriff? 


CONCLUSION: Yes. 
ANALYSIS 


The general duties of a county sheriff are prescribed in Article 
17, Chapter 23, R. S. 1943. They are, in general, to serve and execute 
legal processes and to enforce the laws against crime, but numerous 
special duties are imposed on him by law. It has long been the rule 
in this state that a public officer must perform the duties of his office 
for the compensation fixed by law. State ex rel. Axen v. Meserve, 58 
Neb. 451, 78 N. W. 721. 


The office of Direct Relief Director is not created by the Consti- 
tution or statutes of this state, but is merely the title or designation 
commonly given to the person employed by the county board to ad- 
minister direct relief and enforce the provisions of Article 1 of Chapter 
68, R. S. 1943. The Direct Relief Director has no connection with the 
State Assistance program and his qualifications are not prescribed 
by law or by the regulations of the state and county administrators 
of assistance. His qualifications and duties are determined solely by 
the county board which employs him. 


In view of the fact that the Direct ‘Relief Director is not a consti- 
tutional or statutory officer, but merely an employee of the county 
to administer the so-called “pauper” law, and inasmuch as there 
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appears to be no incompatibility between the performance of such 
services and the performance of his duties as sheriff, we see no legal 
reason why the sheriff may not serve as Direct Relief Director. More- 
over, as his duties as Direct Relief Director are no part of his official 
duties as sheriff, it is our opinion that, under the rule announced in 
Cornell v. Irvine, 56 Neb. 657, 77 N. W. 114, he would be entitled to 
receive compensation for his services as Direct Relief Director in 
addition to his compensation as sheriff. 


June 12, 1950 
TAX SITUS 


Personal Property Located on United States Land Lease, 
Taxed Where Land Situated 


SUBJECT: Taxation, personal property located on farm lands 
leased from the United States. 


REQUESTED BY: Myrl D. Edstrom, County Attorney, Wahoo, Ne- 


braska. 
OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Where farm lands lying within the boundaries of 


a federal enclave are leased to private persons 
under the terms of Section 1270, Title 10, U. S. 
C. A., which permits the state to assert juris- 
diction to tax property interests of the lessee, 
a question arises in respect to tax situs of the 
lessee’s personal property located on the leased 
land inside the enclave where: 1. The lessee 
resides on and operates a farm in the county in 
which the enclave is situated; 2. The lessee 
resides in a municipality in the same county; 
3. The lessee resides outside the county. 


CONCLUSION: Personal property of the lessee located on the 
leased land inside the enclave, where the lessee 
is not permitted to reside, is in each instance to 
be assessed in the county at the place where the 
leased land is situated, not at the residence of 
the owner. 


ANALYSIS 


Our opinion of January 6, 1950 to the Buffalo County Attorney 
affirmed that privately owned personal property located on land owned 
by the United States which has leased the land to private persons 
under the provisions of Section 1270, Title 10, U. S. C. A., is subject 
to taxation. We did not deal with the question of situs in that opinion. 


Our opinion of March 30, 1950 to the Hitchcock County Attorney 
reaffirmed that personal property is to be listed and assessed to the 
owner at his residence unless the facts disclose that a particular stat- 
utory provision is applicable so as to take the case out from under 
section 77-1202, R. S. 1943 which embodies the general rule, as follows: 
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“Personal property, except such as is required by law to 
be listed and assessed otherwise, shall be listed and assessed 
in the county, precinct, township, city, village and school dis- 
trict where the owner resides, except that property having 
local situs, like grain elevators, lumber yards or any estab- 
shed business, shall be listed and assessed at the place of 
such situs.” 


The property excepted by the foregoing section is such as has 
“local situs” in the sense which the instances therein mentioned 
make plain and which section 77-1218, R. S. 1943 exemplifies further. 
The question is, therefore, whether situs is to be determined in ac- 
cordance with section 77-1204, R. S. 1943 which provides: 


“When the owner of livestock or other personal property 
connected with a farm does not reside thereon, the same shall 
be listed and assessed in the county, township or precinct 
where the farm is situated. If the farm is situated in several 
townships or precincts, it shall be listed and assessed in the 
township or precinct in which the principal place of business 
on such farm shall be.” 


That leased land does constitute a farm is clear. The statute 
contemplates a situation wherein the owner of agricultural land leases 
it to another who may or may not reside on the leased premises but 
the owner does reside elsewhere. That in the instant case the owner 
is the United States and that the lessee is not permitted to reside 
upon the leased lands are not circumstances which take the case out- 
side the ambit of the statute, unless the sovereignty of the United States 
over the federally owned land makes a difference. 


The federal enclave in this instance, the Nebraska Ordnance 
Plant, is located within the boundaries of the County of Saunders. 
Although jurisdiction of the plant area has been ceded to the United 
States, the cession is upon the condition recited in section 72-602, 
R. S. 1943 that it shall continue no longer than the United States 
shall own or occupy such lands. The exemption from taxation, affirmed 
by section 72-604, R. S. 1943 and which, under the federal constitution, 
the United States asserts in its own right, is one that is declared by 
the statute for the benefit of the United States and covers the lands 
only. A lessee of the United States, and any other private person or 
corporation, having personal property located inside the enclave de- 
rives his claim to tax exemption through the sovereignty of the United 
States and the assertion by the United States of its power to exercise 
exclusive jurisdiction over the enclave. 


Where Congress, without surrendering full sovereignty, strips 
from a lessee of its lands inside the enclave the cloak of federal im- 
munity from taxation of his property therein located, then the leased 
portion of the federal enclave, so much of it as is leased under Section 
1270, Title 10, U. S. C. A., may for purposes of jurisdiction to tax be 
deemed to be within the territorial jurisdiction of the State of Nebraska 
and of any of its governmental subdivisions whose present territorial 
boundaries enclose the land so leased under the above-mentioned 
Congressional act. In the circumstances, it may be said that by the 
act of Congress there occurs a grant of partial retrocession of sover- 
eignty to the State of Nebraska solely for purposes of taxation of the 
lessee’s property interest inside the enclave. S. R. A. v. Minnesota, 
327 U. S. 558, 90 L. Ed. 851, 66 S. Ct. 749; cf., James v. Dravo Contract- 
ing Co., 302 U. S. 134, 82 L. Ed. 155, 58 S. Ct. 208 
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Since the Legislature cannot grant tax immunity to privately 
owned personal property located within the territorial jurisdiction of 
the State of Nebraska in cases where the property is not constitution- 
ally exempt as it is not in this instance, and since Congress, by restoring 
the state’s jurisidction to tax the lessee’s property interests, has de- 
prived a lessee of the immunity which otherwise he might claim for 
his personal property because it is situated on land over which the 
United States might, if it chose, assert full sovereignty, the personal 
property of the lessee becomes subject to taxation. It is property 
which is connected with a farm on which the owner of the personal 
property does not reside, and therefore is to be listed by and assessed 
to him under the provisions of section 77-1204. Situs is at the place 
where the leased land is located, and a tax may be levied against it 
for the state, the county, and any other governmental subdivisions 
within whose present territorial boundaries the leased land is situated. 
Where township or school district boundaries have been adjusted so 
as to exclude the land inside the enclave, there could be no tax levied 
for such lesser governmental subdivisions. 


If the case were that a lessee had leased from the United States 
a tract of land which was contiguous to his own land outside the 
area, where he resides, and that the two tracts could be so operated 
as to constitute a single farm, then all personal property located there- 
on would be assessed to the owner at the place where he resides, since 
section 77-1204 manifests an intention by the Legislature that the 
geographical location of the farmer’s principal place of business on 
such a farm shall control situs. But we understand that leased land 
in this circumstance, even though it may be contiguous to the lessee’s 
land outside the area, can not be so operated as to constitute the tracts 
a single farm. 


June 12, 1950 
Mr. Frank Marsh, Secretary of State, Capitol Building, Lincoln: 
DELEGATES 
Selection of Delegates to Conventions, Effect of L. B. 167 


Considerable confusion exists regarding the present method of 
selection of delegates to the state convention other than the pre-primary 
convention. We have carefully examined the provisions of the stat- 
utes pertinent to this question and have made particular study of the 
effect thereupon of L. B. 167 of the last session of the Legislature 
(Chapter 87, Laws of Nebraska 1949). Since the matter has been so 
recently presented for our consideration, time will not permit of the 
inclusion in this opinion of any detailed reasoning or of any extended 
setting forth of the provisions which are pertinent. It will need to 
suffice the present discussion to state that L. B. 167 did not make any 
provision for a method of selecting delegates to the post-primary con- 
vention and further that the bill did not include in the business of the 
post-primary county conventions the election of delegates to any 
such post-primary state convention. The subject and title of L. B. 
167 relate only to pre-primary matters. Section 32-1108, R. S. 1947 
Supp. still reads as follows: 


“There shall be a primary election held at the regular 
polling place in each precinct on the second Tuesday in 
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August, 1950, and every two years thereafter, except as other- 
wise provided in sections 32-1109 and 32-1110 for the nomina- 
tion of all the candidates except those exempted from the pro- 
visions of sections 32-1101 to 32-1179, to be voted for at the 
November election, and for the election of delegates to the 
state and county conventions.” 


It seems therefore that there must still be made on the primary 
ballot in the 1950 primary a place for the voting for delegates to the 
state conventions. The clerks will need to accept filing for these 
conventions, and the delegates so elected will serve as delegates to 
the state post- primary convention but will not continue to serve at 
the state pre-primary convention to be held in 1952 for the reason 
a L. B. 167 provides a different method for the selection of those 

elegates. 


June 14, 1950 
STATE AUDITOR 


School District Audit, State Auditor Not Required or 
Authorized to Make 


SUBJECT: State officers; Auditor of Public Accounts. 


REQUESTED BY: Ray C Johnson, Auditor of Public Accounts, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether the Auditor of Public Accounts is (1) re- 


quired or (2) authorized at his option to make 
an audit of the financial affairs of school districts 
or municipalities where the governing body of 
such a governmental subdivision requests an 
audit? 


CONCLUSION: 1 and 2: No. 
ANALYSIS 


The Auditor of Public Accounts is a constitutional officer whose 
duties, other than those defined in Section 25 of Article 3 and in Sec- 
tion 7 of Article 17 of the constitution, are prescribed by various stat- 
utes, particularly, section 84-304, R. S. 1943 which provides, in part, 
as follows: 


“(3) To audit, settle and adjust the accounts of all col- 
lectors of the state revenues and other holders of public money 
who are required by law to pay the same into the State Treas- 
ury; 


“(11) To examine books, accounts, vouchers, records and 
expenditures of all state officers, state bureaus, state boards, 
state commissioners, State Library, and all societies and asso- 
ciations supported by the state, state institutions, State Normal 
Schools and the University of Nebraska. * * *” 
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See also section 21-614, 70-623, 19-2044, 60-450, 31-715, 31-535, 
R. S. 1943 and R. S. Supp. 1949 relating to audits of charitable homes, 
public power and irrigation districts, retirement systems, and sanitary 
drainage districts. 


Section 23-1608, R. S. Supp. 1949 requires the Auditor of Public 
Accounts to make an audit of the affairs of all county officers in all 
counties in the state. No statute authorizes or requires the Auditor of 
Public Accounts to make an audit of the financial affairs of school dis- 


tricts and municipalities. If the case were that any officer of a govern- 
mental subdivision, such as a treasurer of a school district or munici- 
pality, was a holder of public money which by law is to be paid into 
the State Treasury, then it might very well be the duty of the Auditor 
of Public Accounts to audit, settle and adjust the officer’s accounts and 
as an incident thereto examine in detail his books and accounts so far 
as they relate to such state moneys. 


But we think it plain in the absence of any statutory provision 
which would authorize the Auditor of Public Accounts to make an in- 
quiry into the financial affairs of a particular kind of governmental 
subdivision that he cannot do so, and he would have no statutory war- 
rant upon which to rely if he sought to compel officers of such govern- 
mental subdivisions to allow him to make such an inquiry and in- 
vestigation. State v. Sovereign, 17 Neb. 173, 22 N. W. 353. 


The right of examination of public records in general is clear and 
is supported by statutory authority, section 84-712, R. S. 1943. If we 
were to interpret that section to authorize any person, to conduct an 
examination of the public records of any governmental subdivision 
and to conduct that examination in the mode prescribed by section 
84-304 (11), as perhaps we must, still it is clear that such an examina- 
tion could not be complete without looking into certain matters, such 
as cash on hand, bank balances, and bank statements, which are not 
public records within the meaning of section 84-712, nor of the common 
law definition of that term. Cf. 45 Am. Jur. 420, sec. 2 et seq; 60 
A. L. R. 1356; 169 A. L. R. 653. 


Assuming that the responsible board which by statute is the 
governing body of a school district or a municipality should request 
the Auditor of Public Accounts to make such an audit, it is neverthe- 
less clear that the money appropriated for the expenses of the Auditor 
of Public Accounts may be expended only for those purposes for which 
by statute they are appropriated, State v. Moore, 50 Neb. 88, 69 N. W. 
373, and no money has been appropriated for the purpose of making 
audits which no statute authorizes the Auditor of Public Accounts to 
undertake in the case of school districts and municipalities. 


In view of the fact that the legislature has specifically provided 
that the Auditor of Public Accounts shall make an audit of the affairs 
of certain particular governmental subdivisions and certain various 
public corporations or agencies, at the expense of the latter, we are 
of the opinion that there is evidenced a legislative policy that the 
affairs of those governmental subdivisions not mentioned are not to 
be subject to examination by the Auditor of Public Accounts in his 
official capacity. While we do not doubt the power of the governing 
bodies of such governmental subdivisions to expend money for an 
audit, we do not find any statutory warrant for the employment of 
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the Auditor of Public Accounts in his official capacity for such a pur- 
pose. 


June 14, 1950 
LIQUOR LICENSES AND SALES 
License Prohibited Within 150 Feet of Peoples City Mission 


SUBJECT: Liquor Licenses: Location within 150 feet of 
Peoples City Mission. 


REQUESTED BY: Marcus L. Poteet, Chairman, Nebraska Liquor 
Control Commission. 


OPINION BY: Clarence S. Beck,, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTION: Does Section 53-177, R. S. Supp. 1949, prohibit the 


granting of a license to a retail liquor dealer on 
premises within 150 feet of the Peoples City Mis- 
sion in Lincoln, Nebraska? 


CONCLUSION: Yes. The Peoples City Mission is a home for in- 
digent persons within the prohibition of the stat- 
ute. 

ANALYSIS. 


Section 53-177, R. S. Supp. 1949, provides in part: 


“No license shall be issued for the sale at retail of any 
alcoholic liquor within one hundred and fifty feet of any 
church, school, hospital, home for aged or indigent persons or 
for veterans, their wives or children or any military or naval 
station;” etc. 


Objection is made to the granting of this license on the ground 
that the Peoples City Mission is both a church and a home for indigent 
persons. The question here presented is whether it is either a church 
or a home for indigent persons. 


It is conceded that the premises for which the applicant seeks a 
retail liquor license are within 150 feet of the building occupied by the 
Peoples City Mission. Objection is made to the granting of this license 
on the ground that the Peoples City Mission is a church and also that 
it is a home for indigent persons, and is therefore within the prohibi- 
tion of Section 53-177. 


The Peoples City Mission is a corporation organized under the laws 
of the State of Nebraska. Article I of its amended Articles of Incor- 
poration, adopted in March, 1941, provides: 


“The name of this Corporation is, and shall be, The 
Peoples City Mission Home, and the principle (sic) place of 
transacting its business shall be in the City of Lincoln, Lan- 
easter County, Nebraska.” 
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Article III provides: 


“The purpose of this corporation is, and shall be, to main- 
tain a home where evangelistic services shall be conducted 
and where transient men, women and children, and local in- 
digents, may be given temporary sustenance and shelter.” 


Article V provides in part: 


“The affairs of the corporation shall be administered by a 
Board of Trustees and an Executive Committee: 
“1. The Board of Trustees shall consist of: 


(a) Pastors of churches of evangelical faith of the 
City of Lincoln; 


(b) Not more than three (3) laymen as elected by 
each of the above mentioned churches.” etc. 


It appears from the testimony presented to the Nebraska Liqucr 
Control Commission that religious services are held at the Peoples City 
Mission at regular hours every Sunday for the benefit of the inmates 
and any members of the public who care to attend. It also appears 
from the evidence that most of the occupants of the Mission are tran- 
sients who usually stay for a few hours to a few days although some 
occasionally stay for three or four months. 


Webster’s New International Dictionary (Second Edition) defines 
the word “church” as “a building set apart for public worship; a place 
of worship”. 


The New Century Dictionary defines church as: 


“An edifice for public Christian worship, also, the whole 
body of believers in Christ, any division of this body profess- 
ing the same creed and acknowledging the same ecclesiastical 
authority. * * * A body of Christians worshipping in a par- 
ticular edifice or constituting one congregation. * * * Public 
worship of God in a church.” 


In the case of In re Estate of Douglas, 94 Neb. 280, 143 N. W. 299, 
our Supreme Court said: 


“The terms ‘church’ and ‘society’ are used to express the 
same thing, namely, a religious body organized to sustain 
public worship. The term ‘church’ imports an organization 
for religious purposes.” 


In Miles v. McKinney, (Md.), 199 A. 540, 117 A. L. R. 207, it was 
held that an ordinance of the City of Baltimore prohibiting the use of 
any building for the sale of gasoline within 300 feet of any “building 
or structure used as a church” means a building wholly dedicated to 
purposes of religious worship. 


While we are not entirely confident of the correctness of our 
answer to the question of whether or not the Peoples City Mission con- 
stitutes a “church” within the meaning of Section 53-177, R. S. Supp. 
1949, our examination of the authorities inclines us to the view that it 
is not a church within the meaning of the statute. We think that the 
fact that one of the corporate purposes is to conduct evangelistic ser- 
vices and that religious services are held regularly in the building are 
not sufficient to make it a church. The definition of both the lexi- 
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cographers and of the courts seem to be in pretty general agreement 
that to constitute a “church” there must be_a fairly well defined group 
or society which meets at the church building on regular or frequent 
occasions for worship and religious purposes. In the case of the Peoples 
City Mission there appears to be no well defined group or congregation 
who meet regularly for religious purposes. The mere fact that re- 
ligious services are held regularly in the building is not enough, in our 
opinion, to constitute a church. If it were, we should have to classify 
such buildings as the ¥. M. C. A., Y. W. C. A., most of our charitable 
and penal institutions and our denominational schools and colleges as 
“churches”. It is our opinion, therefore, that the Peoples City Mission 
is not a church within the meaning of Section 53-177. 


It is our opinion, however, that the Peoples City Mission is a “home 
for indigent persons” within the meaning of Section 53-177, and that, 
as such, it comes within the prohibition of that statute. 


The corporate name of the institution is “The Peoples City Mission 
Home”. The corporate purpose expressed in its Articles of Incorpora- 
tion is “to maintain a home * * * where transient men, women and 
children, and local indigents, may be given temporary sustenance and 
shelter”. 


Among the definitions of the word “home” given in Funk & Wag- 
nalls New Standard Dictionary is “‘(6) Any place of rest or shelter. Es- 
pecially: (1) an establishment where needy or afflicted persons are 
eared for; as a soldier’s home; an orphans’ home’. Webster's Inter- 
national Dictionary, 2d edition, defines home as “8. a place of refuge 
and rest; hence, an asylum; as, a home for outcasts; a home for the 
blind”. 


Such is also the meaning of the word “home” in everyday speech, 
as applied to institutions of this kind. The fact that most of the occu- 
pants are transients who stay only a few hours or over night does not, 
in our opinion, affect the status of this institution as a home for the 
indigent. This is almost necessarily a characteristic of such homes. It 
has been held that a hotel may be a home for a person who has no 
other regular place of abode. Pakeway v. John V. Bauer Co., 218 
N. Y¥. S. 193. 


It is our opinion that the Peoples City Mission comes fairly within 
the prohibition of Section 53-177 against licensing a retail liquor dealer 
within 150 feet of a home for indigent persons and that such license 
should not be granted. 


June 18, 1950 
BOARD OF REGENTS 


Authority to Charge Counties for Expense of Indigent Patient at 
University Hospital 


SUBJECT: The right of University Hospital to charge coun- 
ties for expensive medicines used for the treat- 
ment of indigent patients. 


REQUESTED BY: Robert. C. McGowan, Deputy County Attorney 
Omaha, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; Henry 
Grether, Special Assistant Attorney General. 


QUESTION: Does the Board of Regents of University of Ne- 
braska have authority to charge a county for 
medicines and drugs used for the treatment of 
an indigent patient at the University Hospital 
when such medicines and drugs are not paid for 
upon the patient’s release? 


CONCLUSION: Yes. The legislature has expressly provided that 
the county of a pauper’s legal settlement shall be 
chargeable for support of the pauper. 


ANALYSIS 


Statutes in Nebraska expressly authorize the county board of each 
county to arrange or contract for medical, surgical or hospital services 
at such rates as may be determined and authorize the Board of Regents 
of the University of Nebraska to prescribe rules for the admission and 
the medical and surgical care of indigent patients who may be sent to 
the University Hospital by the county authorities of any county in the 
state and to prescribe the conditions for the admission of all patients 
thereto. Sec. 68-104, R. S. Supp. 1949, and Sec. 85-172, R. S. 1943. 


At common law no governmental unit was obliged to support the 
poor, therefore, the only liability to support paupers is that created by 
statute. The statutes clearly place the duty to care for the poor on the 
counties (Sec. 23-248, R. S. 1943, Sec. 68-103, R. S. 1943, and Sec. 68- 
104, R. S. 1943). See State, ex rel. Boxberger v. Burns, 132 Neb. 31. 


In view of the express statutory duties imposed upon counties to 
provide for their poor, no other governmental unit should be required 
to provide free care for the poor unless there is a clear expression by 
the legislature requiring that such free care be given. Mere failure 
of the legislature to enact a bill which has been introduced before the 
legislature to authorize the Board of Regents of the University of Ne- 
braska to charge the counties for medical care of their poor treated 
at the University Hospital is not a clear expression of legislative in- 
tent that the University Hospital should provide free services. Failure 
to pass an act may give rise to different and conflicting inferences. It 
may indicate, for example, that the legislature felt the statutes were 
sufficiently clear so that no further legislation was required to impose 
liability on the county. 


There is nothing in the statutes requiring the University Hospital 
to provide free medicine. On the other hand, Sec. 85-172, R. S. 1943 
gives the Board of Regents authority “to prescribe rules for the admis- 
sion and the medical and surgical care of indigent patients who may 
be sent to the University Hospital by the county authorities of any 
county in the state, and to prescribe the condition for admission of all 
patients thereto and their discharge therefrom * * *.” In addition the 
statute authorizes the Board of Regents “to take all other needful meas- 
ures to promote the efficiency of said hospital.” Such broad authority 
includes the right to charge for expensive medicines. 


Section 68-111, R. S. 1948, expresses a legislative intent that the 
particular county chargeable for support of a pauper shall be the county 
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of the pauper’s legal settlement. The University Hospital is financed 
by taxpayers from all counties in the state but only counties adjacent 
to the University Hospital would be beneficiaries of free medical ser- 
vice from such institution. To require the hospital to give expensive 
medicine free to indigents sent from a county would result in a situa- 
tion where the people of some counties would be financing their own 
burden to provide medical service for the poor and also to contribute 
taxes which in part would be expended for the support of the poor 
from other counties. This result is opposed to the intent of Sec. 68- 
111, R. S. 1943, which provides: 


“Any person becoming chargeable as a poor person in this 
state, shall be chargeable as such poor person in the county in 
which he or she has established a legal settlement as defined 
in section 68-115.” 


Chapter X, Paragraph 2, Section 3, Rule I, of the By-Laws and 
Rules of the Board of Regents as amended November 5, 1949, require 
for admission of an indigent patient to the hospital, a written applica- 
tion “signed by the board of county commissioners or supervisors of the 
county in which the patient resides or by a representative of the board 
duly authorized to sign the same in its behalf’. The proper county 
authority can determine before signing such application the financial 
status of such applicant and his right to have the county provide medi- 
eal care. Such determination then is binding upon the county and Sec. 
68-104, R. S. 1943, empowers the county board to contract for the fur- 
nishing of medical service for the poor. In absence of a county deter- 
mination the hospital must determine at its own risk the right of a 
patient to free treatment. If the patient is entitled by statute to re- 
ceive treatment at the expense of the county, then the county is liable 
for services rendered even if the county board exceeds its authority in 
entering into a contract with the University Hospital. Hustead v. Rich- 
ardson County, 104 Neb. 27. 


June 20, 1950 
INSURANCE COMPANIES 
Right to Restrict Liability Under Safety Responsibility Act 


SUBJECT: Motor Vehicles—Restricted liability under Safety 
-Responsibility Act. 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Ve- 
hicle Division, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 


QUESTION: Whether the filing of a Form SR 22 with the 
Department of Roads and Irrigation by an in- 
surance company would extend the liability of the 
company to cover all accidents in which the 
operator might be involved, even though he was 
not operating the insured employer’s vehicles. 
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CONCLUSION: No. 
ANALYSIS 


Your letter states that a question has been submitted to you as 
to whether or not the filing of a Form SR 22 with the Department of 
Roads and Irrigation by an insurance company would cover all acci- 
dents in which the motor vehicle operator might be involved, even 
though he was not operating his employer’s vehicles. It is our under- 
standing that the Form SR 22 is filed with the Department to satisfy 
the requirements of Section 60-551 of the Motor Vehicle Safety-Re- 
sponsibility Act, which provides: 


“Whenever any person required to give proof of financial 
responsibility hereunder is or later becomes an operator in 
the employ of any owner, or is or later becomes a member of 
the immediate family or household of the owner, the depart- 
ment shall accept proof given by such owner in lieu of proof 
by such other person to permit such other person to operate 
a motor vehicle for which the owner has given proof as herein 
provided. The department shall designate the restrictions im- 
posed by this section on the back of such person’s license.” 


According to your letter, the question arises because of the lan- 
guage contained in Section 60-535, which states in part that “Such 
operator’s policy of liability insurance shall insure the person named 
as insured therein against loss from the liability imposed upon him 
by law for damages arising out of the use by him of any motor vehicle 
not owned by him, * * *.” 


Section 60-535 only defines an ‘“‘operator’s policy of liability insur- 
ance”, and bears no relation to Section 60-551. The latter section pro- 
vides for a limited form of proof of financial responsibility, and per- 
mits the issuance of a restricted form of operator’s license when such 
proof is furnished. An insurance company has the right to limit its 
liability and to impose restrictions and conditions upon its contractual 
obligations not inconsistent with public policy, or statute. (Smith v. 
U.S. Fidelity & Guaranty Co., 142 Neb. 321, 6 N. W. 2nd 81). It appears 
clear from the provisions of Section 60-546 that a limitation of liability 
in accordance with the terms of Section 60-551 would not be considered 
inconsistent with public policy, or statute: 


“Sections 60-501 to 60-569 shall not be held to apply to or 
affect policies solely insuring the insured named in the policy 
against liability resulting from the maintenance or use, by 
persons in the employ of the insured or on his behalf, of motor 
vehicles not owned by the insured.” 


Whether or not the insurance company has actually limited its lia- 
bility would of course be a question of fact which we would not be in 
a position to answer, since it would involve a consideration of the pro- 
visions contained in the policy of insurance. However, it is our opin- 
ion that there would be no question of their right to so limit their lia- 
bility under Section 60-551, and to indicate to the Department on the 
Form SR 22 that their liability under the policy then in effect is re- 
stricted to the requirements of that section. 
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June 20, 1950 


FIRE PROTECTION DISTRICTS (RURAL) 
Contract With Municipality, Liability Among Parties 


SUBJECT: 


REQUESTED BY: 
OPINION BY: 


QUESTIONS: 


CONCLUSIONS: 


Fire Protection Districts, Rural, Contract with 
Municipality. 


E. C. Iverson, State Fire Marshal. 


Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


1. Is the proposed contract between a munici- 
pality and a rural fire protection district satis- 
factory? 


2. In the absence of such contract would the 
municipality be liable to a rural landowner for 
the negligent acts of its volunteer firemen com- 
mitted while fighting a fire outside the municipal 
limits? 


3. Under the same circumstances, could the in- 
dividual firemen be liable? 


4. Would the provisions of the proposed contract 
protect the firemen, the municipality and the dis- 
trict from such liability, if any liability exists? 


5. If this contract were entered into by a munici- 
pality, would it have to extend its present Work- 
men’s Compensation Policy, and pay an additional 
premium? 


6. Does the municipality have legal power to 
agree to provide and maintain Workmen’s Com- 
pensation insurance on the personnel of its fire 
department while they are engaged in answering 
fire calls outside the corporate limits of the muni- 
cipality, and to hold the rural fire protection dis- 
trict harmless in this respect? 


7. Is it sufficient that the municipality authorize 
this contract by resolution or must it be author- 
ized by ordinance? 


1. We believe the proposed contract which you 
submit is legal and in proper form. 


2. Ordinarily a municipal corporation is not 
liable for the negligence of members of its volun- 
teer fire department in fighting fires outside the 
corporate limits of the municipality, even in the 
absence of a contract. 


3. The individual fireman is ordinarily liable to 
the injured party for his acts of negligence and it 
is doubtful if he can escape this liability by con- 
tract. 
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4. The contract operates as far as can legally be 
done to protect the several parties from liability, 
but it is doubtful if the individual firemen can 
escape liability for their own acts of negligence 
by any contract between the municipality and the 
district. 


5. The law fixes the extent of liability of munici- 
palities for Workmen’s Compensation for its fire- 
men. By entering into this contract the munici- 
pality might perhaps increase the possibility of its 
liability under the Workmen’s Compensation law. 
Whether it would have to pay an increased pre- 
mium to the insurance company is purely a matter 
of contract between the municipality and the in- 
surance company and is not regulated by the law. 


6. Yes. 


7. A resolution is sufficient unless the municipal 
charter or ordinances require otherwise. Cities 
of the first class must adopt such resolution by a 
EARIOTILY, vote of all members elected to the coun- 
ci. 


ANALYSIS 


Section 35-513, R. S. Supp. 1949, authorizes rural fire protection 
districts to enter into contracts with each other or with incorporated 
cities or villages for fire protection service or fire protection coopera- 
tion, “upon terms suitable to all concerned”. 


1. You have submitted a form of agreement to be used in cases 
where a rural fire protection district desires to enter into a contract 
with a city or village for their mutual protection and assistance in case 
of fire. We have examined the form of an agreement which you have 
submitted and believe that it is in proper legal form and conforms to 
the requirements of our laws in every respect. 


2. You inquire if, in the absence of such contract, the municipality 
would be liable to a rural landowner for the negligent acts of its vol- 
unteer firemen committed while fighting a fire outside the city or 
village limits? 


The law is well established that ordinarily a municipal corpora- 
tion incurs no civil liability for the negligence of its firemen, whether 
members of the municipal fire department or members of a voluntary 
fire department. 38 Am. Jur. 322, Municipal Corporations, Sec. 623; 
Gillespie v. City of Lincoln, 35 Neb. 34, 52 N. W. 811. The basis for 
this rule is that the extinguishment of fires is a public duty required 
of the municipality, and it is contrary to a sound public policy to hold 
the municipality liable in damages for the negligence of its officers, 
agents and employees in the performance of such public duty. While 
I have found no case where the negligence and resulting damages 
occurred outside the corporate limits of the municipality, the reason- 
ing back of the rule seems just as applicable to such a case as to those 
arising within the municipal corporate limits, and there is no reason 
ta believe that the same rule should not apply in both cases. 
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It is our opinion that even in the absence of contract the municipal 
corporation would not be liable for the negligence of firemen in fight- 
ing fires outside the municipal corporate limits. 


3. You inquire if, under the same circumstances, the individual 
firemen could be held liable for negligence. 


It is an elementary rule of law that every mentally competent 
person is liable for his own personal acts of negligence. 45 C. J. 877, 
Sec. 309. It is very doubtful if the individual firemen could escape 
this liability for their own personal acts of negligence even by con- 
tract, as such contracts are usually held to be contrary to public policy 
and void. 17 C. J. S. 644, Contracts, sec. 262. It is our opinion, there- 
fore, that an individual fireman may be held liable in damages for his 
acts of negligence whether there is a contract or not. 


4. You inquire if the provisions of the proposed contract will 
operate to protect the firemen, the municipality and the district from 
liability for negligence if any negligence occurs. 


As previously stated, the municipality and the district are ordi- 
narily not liable for the negligence of their agents and employees. The 
contract would make no difference in this respect. On the other hand, 
the individual fireman is liable for his own acts of negligence, in the 
absence of a contract, and whether he can, by contract, avoid such 
liability is a disputed question. Many courts have held that a contract 
to exempt a person from liability for his own negligence is contrary 
to public policy and void. Other courts have approved such contracts 
in certain cases, but they are never favored by the courts. Sec. 17 
C. J. S. 644, Contracts, sec. 262. I do not find that the Supreme Court 
of Nebraska has ever decided this question. We doubt if any contract 
could be made which would effectually protect an individual fireman 
from liability for his own negligence in all cases. This contract prob- 
ably does all that can be done in that respect. 


It should be remembered, however, that whether or not a person 
has actually been guilty of negligence depends largely on the facis 
of the individual case. A person is only held to that degree of care 
which would be expected of a reasonably prudent person under the 
same circumstances. Thus conduct which might be highly negligent 
or even criminal under ordinary circumstances might become highly 
proper in one attempting to extinguish a fire. The need of a contract 
to protect firemen from liability for negligence is perhaps not as great 
as might at first appear. 


5. You call attention to section 48-115, R. S. 1943, which extends 
the benefits of the Workmen’s Compensation law to volunteer fire de- 
partments, and provides that they shall be regarded as within the 
scope of their employment while fighting fires outside the municipal 
corporate limits, if directed to do so by the fire chief or proper au- 
thority. You inquire if, in the event the municipality entered into 
the proposed contract, it would be required to extend its present Work- 
men’s Compensation Policy and pay an additional premium by reason 
of the provisions of this contract? 


This is purely a matter of contract between the municipality and 
the insurance company and is not controlled by law. If the insurance 
company insists on increasing the premium there is nothing that can 
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be done about it except that provision could be made in the contract 
between the municipality and the rural fire protection district that the 
district should pay the increase in the cost of the insurance. 


6. You inquire if the municipality has the legal power to make 
the agreement set forth in paragraph 4 of the proposed agreement. 


Paragraph 4 of the proposed agreement reads as follows: 


“4. The MUNICIPALITY further agrees to provide and 
maintain in full force Workmen’s Compensation Insurance on 
the personnel of said municipal fire department while they are 
engaged in answering the fire calls outside the corporate limits 
of the MUNICIPALITY, and to indemnify and to hold harm- 
less the DISTRICT from all claims under the Workmen’s Com- 
pensation Laws of the State of Nebraska.” 


We believe that a municipality has legal power to make such an 
agreement. 


7. Finally, you ask if a municipality must authorize this contract 
by ordinance or if a resolution of its governing body is sufficient. 


We believe that a resolution is sufficient to authorize the munici- 
pality to enter into the contract unless the charter or ordinances of the 
municipality itself requires an ordinance. 62 C. J. S. 322, sec. 160. In 
case of cities of the first class (5000 to 40000) the resolution must be 
adopted by a majority of all members elected to the council and not 
by a mere majority of those present at the meeting. Sec. 16-503, R. S. 
1943. 


June 20, 1950 
DEPARTMENT OF PUBLIC HEALTH 


Resumation of Operation of Sewage Disposal Plant, Department 
Can‘t Require It 


SUBJECT: Sewage Disposal Plants in Cities of Second Class 
—Authority of Department of Health. 


REQUESTED BY: Dr. Frank D. Ryder, Director of Health. 


OPINION BY: Clarence S. Beck, Attorney General; Bert L. Over- 
cash, Assistant Attorney General. 
QUESTION: A municipality of the second class, located on the 


Platte River, constructed and placed in operation 
in 1947 a complete sewage treatment plant. Dur- 
ing the summer of 1949 operation of the plant 
was discontinued and raw seepage was dumped 
directly to the Platte River bottom without treat- 
ment of any kind. The river had been so used 
by this municipality prior to August 2, 1931. In 
the interests of public health does the Depart- 
ment of Public Health have power to requi 
this city to resume operation of its sewage dis- 
posal plant? 
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CONCLUSION: No. 
ANALYSIS 


All cities and villages are authorized by a 1933 act of the Legisla- 
ture to construct and operate sewage disposal plants. R.S. Neb. 1943, 
sections 18-501-507. As originally enacted this law provided in section 
8 that the “authority hereby given shall be in addition to and not in 
derogation of any power existing in any city or village.” Laws of Ne- 
braska 1933. c. 146, p. 563. 


_ Cities of the second class also have authority to construct sewage 
disposal plants under a 1919 enactment of the Legislature. R. S. Neb. 
1943, section 17-913, et seq. 


Neither of the foregoing statutes contain any language requiring 
continual operation by cities and villages of sewage disposal plants 
constructed thereunder. 


We find no statutes giving your Department authority to require 
continued operation of sewage disposal plants. By section 81-601, 
R. S. Neb. 1943 your Department is given “general supervision and 
control over matters relating to public health and sanitation”; and 
similar authority, relating to sanitation and quarantine and including 
the adoption of “proper and reasonable general rules and regulations 
as will best serve to promote sanitation throughout the state, and pre- 
vent the introduction or spread of disease”, is conferred by section 71- 
502, R. S. Neb. 1943. We doubt that the powers bestowed upon your 
Department by these statutes will support the adoption of rules requir- 
ing continuous operation of all sewage disposal plants, particularly in 
view of the provisions of section 37-516, R. S. Neb. 1943. The latter 
section relates specifically to the rights of certain cities and villages to 
continue using streams as an outlet for sewage if such use was made 
prior to August 2, 1931. The section reads as follows: 


“Tt shall be unlawful for any person, association or cor- 
poration to dump or drain any refuse from any factory, slaugh- 
terhouse, gas plant, garage, repair shop, or other place what- 
soever, into or near any of the waters of this state or into any 
bayou, drain, ditch, or sewer, which discharges such refuse 
or any part thereof into any of the waters of this state, or to 
place, leave, or permit to escape any such refuse, in such 
manner that it or any part of it is through the action of the 
elements, or otherwise, carried into any of the waters of this 
state. The word ‘refuse’ as used herein means and includes 
oils, tars, creosote, blood, offal, decayed matter, and all other 
substances which are injurious to aquatic life: Provided, how- 
ever, this act shall not apply to any corporation, city of the 
second class or village that shall have been using any waters 
of this state or that shall have been using any bayou, drain, 
ditch or sewer which discharges such refuse, sewage, or any 
part thereof, into any waters of this state for the purpose of 
discharging its refuse or sewage into any waters of this state 
prior to Aug. 2, 1931; and such corporation, city of the second 
class or village may continue to discharge its refuse or sewage 
into any stream, drain or sewer theretofore used for that pur- 
pose, and where any corporation, city of the second class or 
village shall have been discharging its refuse or sewage into 
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any stream, and the waters of said stream shall have been 
diverted into any other stream, bayou, drain, ditch, or sewer, 
the said corporation, city of the second class or village shall 
be, and herein is authorized to use the said other stream, bayou, 
drain, ditch or sewer for the discharge of its refuse or sewage.” 


An examination of the history of the statute just quoted reveals 
that it was part of a 1929 act of the Legislature and that in 1931 the 
section quoted was amended for the avowed purpose of strengthening 
the right of the cities and villages named to continue to use streams as 
a eewaee outlet as provided therein. Laws of Nebraska 1931, c. 73, 
p. 195. 


There is nothing in section 37-516 which in our opinion justifies 
and supports the view that rights thereunder disappear upon the con- 
struction of a sewage disposal plant. The public health problem in- 
volved in this matter, will in our opinion require further consideration 
and action by the Legislature before you have power to require con- 
tinuous operation of sewage disposal units in cities of the second class 
and villages. 


June 20, 1950 


ASSISTANCE 
Old Age Assistance Liens, Attach After September 7, 1947 
SUBJECT: Old Age Assistance—Validity of lien on life es- 


tate owned by recipient, terminable on death of 
third party. 


REQUESTED BY: Robert V. Denney, County Attorney, Fairbury, 


Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: “A” bought ten acres from “B” on September 20, 


1943, receiving a Quit Claim Deed. “B” owned 
only a life estate. Later “B” died thus termin- 
ating “A’s” interest. “A” then acquired a good 
title from “B's” remainderman on May 31, 1949. 
“A” received old age assistance from September 
20, 1943, to November 1, 1949. For what assist- 
ance, if any, does the assistance lien attach? 


CONCLUSION: An assistance lien attaches for all payments of 
assistance received after September 7, 1947, the 
date the lien law became effective. 


ANALYSIS 


You will note that section 68-215.01, R. S. Supp. 1949, provides that 
“The assistance benefits any recipient of old age assistance shall re- 
ceive shall be a lien on any real estate owned by the recipient of such 
assistance from and after the date of filing of the certificate as provided 
in this section.” (Emphasis supplied). 
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Under Section 68-215, R. S. Supp. 1949, no claim for reimburse- 
ment of assistance can be enforced against real estate owned by the 
recipient until after the death of the recipient. 


Our Department has ruled that the amounts received by recipients 
of old age assistance prior to September 7, 1947, the date Section 68- 
215.01 became effective, cannot be included in the lien. See Report 
of Attorney General, 1947-1948, page 254. 


It is our opinion that upon and after the filing of the certificate of 
assistance in the office of the register of deeds, as provided in Section 
68-215.01, R. S. Supp. 1949, a lien attaches to all real estate then owned 
or thereafter acquired by the recipient for all old age assistance pay- 
ments made to him after September 7, 1947. 


In the case you present, we think the property is subject to a lien 
for all assistance payments made to “A” after September 7, 1947. 


June 15, 1950 
INHERITANCE TAX 


Joint Property, Personal Services of Wife Not Consideration 
in Money’s Worth 


SUBJECT: Inheritance tax: Personal services of wife as con- 
sideration in money’s worth. 


REQUESTED BY: W. B. Rist, County Attorney, Beatrice, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Henry 
Grether, Special Assistant Attorney General. 
QUESTION: Where there is no agreement at the time the ser- 


vices are rendered to compensate such services, 
does raising chickens, handling of dairy products, 
periodically helping in the fields during the har- 
vest season and similar service by a wife, consti- 
tute “adequate and full consideration in money 
of money’s worth” as that term is used in the pro- 
viso of subsection (4) of Section 77-2002, R. S. 
Supp. 1949, relating to inheritance tax on joint 
property? - 


CONCLUSION: No. Services performed by wife for her husband, 
even though they are of a substantial nature and 
distinct from the usual household duties of a wife, 
will not be recognized as consideration if at the 
time they were performed no compensation was 
contemplated. 


ANALYSIS 
Under Section 77-2002, subsection (4), R. S. Supp. 1949 the full 
value of property held by decedent and another as joint tenants is 


taxable for state inheritance tax purposes. An exception is made as 
to such part of the property as originally belonged to the survivor, if 
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it was not acquired by the survivor from decedent for less than a 
“full and adequate consideration in money or money’s worth”. 


The legislative purpose in making the exception to the taxing of 
joint property is an intent that a purchaser who pays full value for 
his interest in the property transferred should not pay the inheritance 
tax besides. 


It may offend against twentieth century standards to say that the 
income from a farm belongs solely to the husband rather than jointly 
with the wife who has contributed equally to the success of the family. 
Furthermore, it is often recognized now in divorce cases and separa- 
tion settlements that half of the family property belongs to the dutiful 
wife. Modern women’s emancipation statutes recognize a wife’s right 
to be an equal entity with her husband and fully sui juris. On the 
other hand, sound tax policy does not necessarily violate current notions 
of married women’s rights if it taxes the full value of joint property. 
The legislature could make and has made joint property taxable in toto 
and could have made an exception to joint property of husband and 
wife acquired during coverture had it decided to. In absence. of such 
expression of legislative intent, it is doubtful that the normal duties of 
a wife were intended to be treated as “money’s worth”. To decide 
contrary would be to say that the wife of a business man in the city, 
by doing the laundry, cleaning the house, etc., is paying “money’s 
worth” for one half of their joint property. 


The phrase “adequate and full consideration in money or money’s 
worth” also appears in United States Internal Revenue Code (26 
USCA, Section 811 (e), et al.). The construction by federal courts 
construing this phrase as it appears in the U. S. code should be per- 
suasive. It is clear, however, that not every consideration frees a 
succession to property of the inheritance tax. 


An annotation in 7 A. L. R. 1046 concerning “consideration as 
affecting a liability to a succession or inheritance tax,” states: 


“The fact that something was given in exchange by the 
donee does not prevent the transaction from being a gift if one 
can see from the nature of it that it was intended as a gift * * * 
it does not depend upon the purpose or inducement of the 
transfer nor the form given the transfer. The law searches out 
the reality, and is not altered or controlled by the form * * * 
if, in truth, it in effect bestows a bound or benefaction and is 
not a transfer for money’s worth, it is taxable.” 


United States Courts, discussing the meaning of. “adequate and 
full consideration in money or money’s worth” as used in the federal 
estate tax statute have held (See Ferguson v. Dickson (CCA 3d, 1924) 
300 F. 961 (c.d. in 266 U. S. 628) that it means “a consideration which 
under all the circumstances is honest, reasonable, and free from sus- 
picion. * * *” 


What constitutes “money’s worth” within the meaning of the stat- 
ute depends largely upon the facts in the individual case. The tenor 
of the federal cases indicates there must be a clear showing that a 
person holding property jointly with the decedent contributed some- 
thing toward acquisition thereof, if application of the federal estate tax 
to the entire property is to be prevented. See Richardson v. Helver- 
ing, 80 F. 2d 548. 
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There is but scant case or text authority dealing with the narrow 
question of whether a wife’s personal services constitute’ “money’s 
worth” within the meaning of statute. It would appear, however, that 
personal services could constitute a “full or adequate consideration in 
money or money’s worth” under some circumstances. See Rogan v. 
Ferry, 154 F. 2d 974 (C. C. A. 9th, 1946); Berkowitz v. Commissioner, 
108 F. 2d 319 (C. C. A. 3d, 1939) and estate of Harry S. Waterman, BTA 
Memo Op. CCH Dee. 11, 351-D (1940). 


The services of the wife must be something more than the normal 
household duties of a wife, more than occasional intermittent duties, 
more than occasional voluntary contributions of ideas or help that 
promotes the business and more than negligible or minor duties or 
routine clerical services not vital to the business. Such personal ser- 
vices should at least include management or control of the husband’s 
business, performance of duties requiring continuous full time occu- 
petion or services requiring unusual ability, skill or energy. 


It is usual for a farm wife to do farm chores in addition to house 
work. Frequently farm wives raise chickens, gather eggs, handle dairy 
products and help with some of the farm work. Such a wife normally 
does not expect pay as a hired hand for such services, but does the 
work out of love and affection for her husband and as a part of her 
normal family duties. 


Furthermore, services performed by a wife for her husband, even 
though they are of a substantial nature and distinct from the usual 
household duties of the wife, will not be recognized as a consideration 
if at the time they were performed no compensation was contemplated. 
See Bushman v. U. S., 8 F. Supp. 694 (Ct. Cl, 1934) (ed. 295 U. S. 
756, 1935). 


So even if such services are substantial and not strictly household 
duties of a farm wife, in our opinion, the services would be insufficient 
to except the wife from payment of inheritance tax on jointly owned 
property acquired from income produced by the farm. Federal cases 
seem to require an express agreement between husband and wife that 
the wife’s personal services in connection with the husband’s busi- 
ness be rewarded by an interest in the business or a division of profits. 
The view that there must be such express agreement was adopted in 
the case of Awrey v. Commissioner (1945) 5T. Ct. (F) 222; Re Pelis 
(1934) 150 Misc. 918, 271 NYS 731. These cases are discussed in an 
annotation in 1 A. L. R. 2d 1145 where the annotation states: 


«* * * Tf the husband and wife had no agreement con- 
cerning the ownership of the business or of the diversion of 
profits, the wife will be deemed to have performed her ser- 
vices voluntarily, and the husband’s interest in the business, 
and the value of property acquired with the profits of the 
business, must be included in the husband’s gross estate.” 


Also in accord with the view taken by the annotator of the A. L. R. 
is the following excerpt from Federal Death Tax, Hughes, 1938, P. 
76-7: 


“Tt has been held that the services of a surviving wife 
are expected to be gratuitous and do not constitute payment 
for property.” Also in accord with this view are Federal Estate 
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and Gift Tax, Paul, 1942, Pg. 405 and Polisher, Estate Plan- 
ning and Estate Tax Saving, Pg. 147, 2d Ed., 1948. 


Nor is the result different where the joint property is purchased 
with funds taken from a joint bank account of the husband and wife. 
The law is concerned with the substance of the transaction and is not 
to be deceived by the form of the transaction. 


In Bremer v. Luff (1933, D. G.) 7 F. Supp. 148, the court held that 
upon the death of the husband the circumstance that certain money 
which had been paid on the property was taken from a joint bank 
account of husband and wife did not prevent the inclusion of the 
whole of the property in the husband’s gross estate, even though under 
the state law a presumption arose that the moneys jointly deposited 
belonged equally to the husband and wife, there being in fact no 
proof that any of the money placed in the joint account “which had 
been closed prior to the husband’s death” had been that of the wife or 
had come out of the rents of any of the joint properties in question. 


It is a well established principal in tax law that the law will trace 
the funds back to their source. Treasury regulations expressly so 
provide. Treasury Regulation 105, Section 81.23 states: “If property 
wherewith it was acquired had at any time been acquired by the other 
joint owner for the decedent as a gift or for less than an “adequate and 
full consideration in money or money’s worth” then such property is 
fully taxable. 


The Nebraska statute also in clear language expressly authorizes 
tracing of the funds which paid for the property. The pertinent part 
of the statute is Section 77-2002, R. S. Supp. 1949, which reads as 
follows: 


“* * * that where such property or any part thereof, or 
part of the consideration with which such property was ac- 
quired, is shown to have been at any time acquired by such 
other person from the decedent for less than an adequate and 
full consideration in money or money’s worth, there shall be 
excepted only such part of the value of such property as is 
proportionate to the consideration furnished by such other per- 
gan..2-2"S. 


June 22, 1950 
NEBRASKA STATE RAILWAY COMMISSION 


Certificate of Public Convenience and Necessity, Hearing Required 
for Transfer Of 


SUBJECT: Certificates of Public Convenience and Necessity 
—tTransfer by State Railway Commission. 


REQUESTED BY: Harold A. Palmer, Chairman, Nebraska Stale 
Railway Commission,, State House, Lincoln, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; Bert L. Over- 
cash, Assistant Attorney General. 
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QUESTION: Where a certificate of public convenience and 
necessity was issued in 1938 to a partnership with 
three members, under a trade name, can the Rail- 
way Commission by joint request of the partners, 
and without notice or hearing, delete the names 
of two partners and transfer full title to the re- 
maining partner? 


CONCLUSION: No. 
ANALYSIS 


The decision of our Supreme Court in the case of In re: Applica- 
tion of Neylon, 151 Neb. 587, which prompts the above question, estab- 
lished the following rule: 


“When a certificate of public convenience and necessity 
has already been issued and an application is made to transfer 
the operating rights thereunder to another such application 
comes within the provisions of section 75-229, R. S. 1948, and 
requires a hearing thereon after notice has been had upon all 
interested parties.” (Syl. 6). 


The opinion states the conclusion of the Court in the following 
language: 


“We have therefore come to the conclusion that where 
certificates have already been issued and applications are made 
seeking to transfer the operating rights thereunder to others 
such applications come within the provisions of section 75-229, 
R. S. 1943, and require a hearing thereon after notice has been 
had upon all interested parties. This, for the purpose of find- 
ing not only if ‘the proposed service, to the extent to be au- 
thorized by the certificate, is or will be required by the pres- 
ent or future public convenience and necessity,’ but also if 
‘the applicant is fit, willing and able properly to perform the 
service proposed, and to conform to the provisions of sections 
75-222 to 75-250 and the requirements, rules and regulations 
of the State Railway Commission thereunder * * *.’ Sec. 75- 
230,, R. S. 1943.” 


The question involved in your inquiry is whether the transaction 
described amounts to a transfer of a certificate. If it does then under 
the holding in the Neylon case a hearing must be had. 


The Uniform Partnership Act, adopted as a part of our law in 
1943, provides that a “partnership is an association of persons or- 
ganized as a separate entity to carry on a business for profit.” R. S. 
Nebraska 1943, section 67-306. 


It has been held by the courts that there is a transfer of property 
or rights in all transactions whereby the interests of one person be- 
comes that of another. Elwood v. State Comp. Board (Kan.) 232 P. 
1049; O’Hagan v. Kracke, 300 N. Y. S. 351, 361. The Restatement of 
Property in section 13(2) states that a transfer involves the extinguish- 
ment of interests existing in one person and the creation of such inter- 
ests in another person. 


In the field of taxation it is held that the essence of a transfer is 
the passage of control over the economic benefits of property rather 
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than any technical changes in title. Sanford’s Estate v. Comm. of 
Internal Revenue, 308 U. S. 39, 84 L. ed. 20. 


In the case of a consolidation of two companies into a new cor- 
poration, it has been held that there is involved a transfer of owner- 
ship of motor vehicles requiring a new registration and licensing. 
Columbus & Southern Ohio Electric Co. v. Ohio, 42 N. E. (2) 906. 


It appears to us that the transaction described in your question 
clearly involves a shift and transfer of interests in the certificate and 
under the cited authorities, it would be necessary that the require- 
ments of notice and hearing be complied with before any new certifi- 
cate is issued. Such hearing would be for the purpose of considering 
the matters referred to and quoted heretofore from the Neylon opinion. 


June 23, 1950 
ROADS 


County Road Improvement, Includes Bridges and Culverts; 
Contract Letting Mandatory 


SUBJECT: Highways and Bridges—Improvement of county 
roads—Expending inheritance tax moneys for. 


REQUESTED BY: W. B. Rist, County Attorney, Beatrice, Nebraska. 


OPINION BY: Clarence S. Beck,, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTIONS: 1. Does the reconstruction and repair of partially 


destroyed bridges constitute an “improvement” 
within the meaning of Section 77-2032, R. S. 
1943? 


2. Does the phrase “improvement of county 
roads”, as used in Section 77-2032, include the 
improvement of bridges which are county respon- 
sibilities and which are located on rural mail 
routes and upon township roads? 


3. Is the provision in Section 77-2034 for letting 
of contracts for improvement upon county roads 
the only means by which the County Board may 
expend such moneys, or may the County Board 
purchase materials necessary for improvement of 
bridges and carry out the construction through its 
own employees? 


CONCLUSIONS: 1. The reconstruction and repair of a partially 
destroyed bridge is not an “improvement” within 
the meaning of the term as used in Section 77- 
2032, if it is thereby merely restored to its former 
condition. If its value or utility has been actually 
increased, it may properly be considered as an 
“improvement”. 
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2. The phrase “improvement of county roads” 
refers to “county roads” as defined in Section 39- 
226, R. S. Supp. 1949, and includes the improve- 
ment of bridges and culverts which are a part of 
such roads. 


3. Yes. The provisions of section 77-2034 are 
mandatory and must be observed in expending 
inheritance tax moneys for improvement of county 
roads. 


ANALYSIS 


1. You first inquire if the reconstruction and repair of partially 
destroyed bridges constitute an “improvement” within the meaning of 
Section 77-2032, R. S. 1943. Section 77-2032 provides: 


“All inheritance tax moneys received or collected by each 
county shall be credited by resolution of the county board in 
whole or in part either to the county general fund, for the 
relief of worthy, incapacitated or indigent persons, or for the 
purpose of the improvement of county roads to be built with- 
out the corporate limits of any city or village or for county 
general fund purposes.” 


The courts appear to hold uniformly that where the statutes make 
provision for the maintenance or improvement of roads that the term 
“yoads” includes bridges and culverts, even where a separate fund is 
set up for the building and repair of bridges. The People v. Commis- 
sioners of Buffalo County, 4 Neb. 150; Clark v. Dayton, 6 Neb. 192; 
State v. Vantage Bridge Co., 134 Wash. 568, 236 P. 280. We believe 
the phrase in Section 77-2032, “improvement of county roads” would 
include improvement of bridges which are a part of such county roads. 


As to what constitutes an “improvement” our supreme court has 
drawn a distinction between the terms “improvement” and “repair’’. 
In Chaney v. County Board of Supervisors, 123 Neb. 624, 243 N. W. 
881, it was held that the resurfacing of a gravel highway is a “repair” 
and not an “improvement”, the word “repair” meaning “to restore to 
a sound or good state after decay, injury, dilapidation, or partial de- 
struction”. 


The word “improve” is defined by Funk & Wagnalls New Standard 
Dictionary as meaning “to make better; to increase the value or use- 
fulness of”. The word “improvement” is defined as “a valuable or 
useful addition to or modification of something”. 


Our supreme court appears to give a similar meaning to the word 
“improvement” when it occurs in statutes relating to roads and 
bridges. To constitute an “improvement” it is not enough merely to 
restore a bridge or road to its former condition. Some change or modi- 
fication must be made which increases its value or usefulness in some 
way to constitute an “improvement”. Thus in Colfax County v. Butler 
County, 83 Neb. 803, 120 N. W. 444, it was held that where two counties 
contracted to share the cost of repair of a bridge and one county went 
ahead and built what was practically a new bridge, although it did use 
some materials from the old bridge in constructing the new, it could 
not recover from the other county because the bridge had not been 
repaired but instead a new bridge had been built. Also in Platte 
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County v. Butler County, 91 Neb. 132, 185 N. W. 439, it was held that 
where a county had replaced three wooden spans in a bridge with 
steel spans costing three times as much money, it could not recover 
from the other county a share of the expense, as the steel construction 
did not constitute “repairs”. See also, Brown County v. Keya Paha 
County, 88 Neb. 117, 129 N. W. 250; Mooney v. Drainage District, 126 
Neb. 219, 252 N. W. 910. 


We conclude, therefore, that to constitute an “improvement” with- 
in the meaning of section 77-2032, there must be something more than 
a mere repair or restoration of the bridge to its original condition. 
There must be a new bridge or some change or modification of the 
structure of the old bridge as will increase its usefulness or value over 
what it formerly possessed. 


2. You further inquire if the phrase “improvement of county 
roads” found in section 77-2032, includes the improvement of bridges 
which are county responsibilities and which are located on rural mail 
routes and upon township roads? 


Section 39-226, R. S. Supp. 1949, provides that the county board 
of each county shall select and designate certain roads from the platted 
public roads within the county to be known as “county roads”. We 
believe that the term “county roads” as used in section 77-2032, is in- 
tended to include only such roads as are designated “county roads” 
under section 39-226. Where a term is defined by statute and the 
same term appears in other statutes, it is presumed to have the statu- 
tory meaning unless the context or other circumstances indicate that 
a different meaning was intended. 50 Am. Jur. 255, Statutes, sec. 265. 
As already indicated, we believe that bridges and culverts are included 
in the term “county roads”. 


3. You further inquire if the provision of section 77-2034, R. S. 
1943, for the letting of contracts for improvement of county roads is 
the only means by which the county board may expend such moneys, 
or if it may use the moneys to purchase the necessary materials and 
carry out the construction through its own employees. 


Section 77-2034, R. S. 1943 outlines in detail the procedure to 
be followed by the county board if it desires to expend inheritance 
tax moneys for the improvement of the county roads. From the con- 
text of the statute and the language employed, it is our opinion that 
the statute is mandatory and that the procedure there outlined must 
be followed by the county board. You will note that the word “shall” 
is used throughout the statute, indicating, we believe, that the Legis- 
lature did not intend to leave these matters to the discretion of the 
county board and did intend that the expenditure of inheritance tax 
moneys for improvement of county roads must be in accordance with 
the provisions of section 77-2034. 


You will note that section 77-2035, R. S. 1943, provides that in 
counties having a population of not more than fifty thousand, the in- 
heritance tax fund may be used “for the improvement of any cut or 
fill and for the grading of any public highway”, and, in such case the 
county board shall have the option of letting the same by competitive 
bid, as set forth in section 77-2034, or in any other manner as to them 
shall seem for the best interests of the county. It may be that your 
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county could properly use some of this fund under the provisions of 
section 77-2035, without the letting of bids. 


June 26, 1950 
PUBLIC POWER DISTRICTS 


Amendments Approved by Dept. of Roads and Irrigation 
Effective Immediately 


SUBJECT: Public Power Districts—Election of Directors. 

REQUESTED BY: Frank Marsh, Secretary of State. 

OPINION BY: Clarence S. Beck, Attorney General; Bert L. Over- 
cash, Assistant Attorney General. 

QUESTION: The Madison County Rural Public Power District 


has pending before the Department of Roads and 
Irrigation an application to 1) change the name of 
said district 2) extend the boundaries thereof and 
3) subdivide the district for the election of di- 
rectors. The Department has today approved 
amendments 1 and 2 and disapproved proposed 
amendment 3. What effect will this action have 
upon the qualifications for directors and the meth- 
od of electing directors at the primary election to 
be held August 8, 1950? 


CONCLUSION: The amendments are immediately effective and 
directors for the district will be elected from the 
enlarged area at large. 


ANALYSIS 


It is our understanding that in the past the above-named district 
has not been subdivided for the election of directors as authorized by 
R. S. Neb. 1943, section 70-612, and the directors have been elected at 
large. Opinions of Attorney General 1939-1942, p. 661. 


Section 70-611, R. S. Neb. 1943, provides as to the election of 
directors of public power and irrigation districts: 


“Not less than sixty days prior to any district election, the 
secretary shall certify to the Secretary of State the names of 
the counties, municipalities and election precincts then com- 
prising the district, and at the same time he shall certify the 
number of directors to be elected and the election districts or 
subdivisions in which they are to be elected, respectively. The 
secretary of the district shall also furnish to the Secretary of 
State and officials of election such additional information as 
they may reasonably require in the proper performance of 
their duties in the conduct of elections and the certification 
of the results of the same. The term of each member of the 
board thus elected shall be six years and until his successor 
is elected and qualified.” 
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While the section just quoted indicates that the certification to be 
made thereunder will be used as a basis for the election, there is no 
specific mandate to that effect. The second sentence of this section 
seems to recognize that the secretary will furnish other information 
in addition to that involved in the certification referred to previously. 


It is our understanding that the Secretary of State has been ad- 
vised of the pending proceeding before the Department of Roads and 
Irrigation and is awaiting further information as to action by such 
Department. The Department has today approved proposed amend- 
ments Nos. 1 and 2 set forth in the question above and disapproved 
the proposed third amendment. 


The effective date of amendments to district organization is clearly 
delineated in section 70-665, R. S. Neb. 1943, which reads as follows: 


“Such proposed amendment shall become effective and in 
full force immediately upon the issuance of such certificate of 
approval by the Department of Roads and Irrigation. There- 
upon and thereafter the district shall, as in case of the original 
district, be a public corporation and political subdivision, and 
operate and function accordingly in such reduced and sub- 
divided area, or such increased and enlarged area, under the 
terms, powers, privileges and conditions of sections 70-601 to 
70-679.” 


It is to be observed that this section not only provides that such 
amendments shall be immediately effective, but goes further and pro- 
vides that thereupon and thereafter the district shall operate and func- 
tion in accordance therewith. 


The primary election will be held August 8, 1950, R. S. Neb. 1949 
Supp., section 32-1108. Candidates for directors of public power and 
irrigation districts may file within forty days of the primary or until 
June 29, 1950. R. S. Neb. 1949 Supp., section 32-1142. 


It is our opinion that the action of the Department of Roads and 
Irrigation immediately enlarges this district and changes its name and 
directors thereof are to be elected at the primary election at large 
within the entire territory now embraced within the district. 


June 27, 1950 
LIQUOR LICENSES AND SALES 


Club Manager Convicted of Felony, License Denied 


SUBJECT: Liquor License—Eligibility of one convicted of 
felony to receive. 


REQUESTED BY: Marcus L. Poteet, Chairman, Nebraska Liquor 
Control Commission. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle,, Assistant Attorney General. 
QUESTION: A V. F. W. Club has applied for a liquor license 


and has named as manager a person who was con- 
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victed of robbery in the State of Wyoming and 
sentenced to serve four to five years in the State 
Penitentiary beginning February 25, 1931. He 
was released from the Penitentiary on December 
24, 1933. Do these facts prevent the club from 
obtaining a license? 


CONCLUSION: Yes. 
ANALYSIS 
Section 29-102, R. S. 1943, defines felony as follows: 


“The term ‘felony’ signifies such an offense as may be 
punished with death or imprisonment in the penitentiary.” 


The offense of robbery is a felony under the laws of Nebraska. 


The provisions of the Nebraska Liquor Control Act are somewhat 
confusing as to the eligibility of one convicted of a felony to receive 
a liquor license. 


Section 53-125, R. S. 1943, provides that no license of any kind 
shall be issued to “(4) a person who has been convicted of or has 
pleaded guilty to a felony under the laws of the State of Nebraska, 
or any other state, or of the United States,” ete. (Emphasis supplied). 


Section 53-131, R. S. 1943, requires that an applicant for license to 
sell alcoholic liquors, including beer, by the drink, shall state in his 
application, among other things “(8) * * * that applicant has never 
been convicted of or has never pleaded guilty to a felony within two 
years prior to the date of his application for license and is not dis- 
qualified to receive a license by reason of any matter or thing contained 
in this act,” etc. 


Section 53-142, R. S. 1943, requires that every applicant for a li- 
cense to sell beer at retail shall file with the local governing body an 
application in which such applicant shall state “(4) * * * that such 
applicant has never been convicted of or pleaded guilty to a felony or 
been adjudged guilty of violating the laws governing the sale of alco- 
holic liquors or the law for the prevention of gambling in the State of 
Nebraska,” etc. 


Section 53-125, R. S. 1943, contains the provision that if the appli- 
cant is a corporation, no license shall be issued, “(10) * * * if any offi- 
cer, manager or director thereof, * * * would be ineligible to receive 
a license hereunder for any reason other than citizenship and resi- 
dence within the governmental subdivision;” etc. 


The confusion and apparent inconsistency in our statutes is caused 
chiefly by the provision of Section 53-131, above noted, requiring the 
applicant to state that he has never been convicted of or has never 
pleaded guilty to a felony within two years prior to the date of his 
application. 

Under date of June 24, 1947, we gave you an opinion in which 
we stated that Section 53-131 was a limitation on Section 53-125, and 
that the applicant who had been convicted of or pleaded guilty to a 
felony was not ineligible to receive a license if such conviction or plea 
hed not occurred within two years of the date of his application. In 
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considering the matter at that time we had overlooked the provision 
of Section 53-142, above mentioned, and did not take it into account. 
It seems desirable, therefore, to reconsider the entire question at this 
time, and to determine, if possible, what was the legislative intent. 


Section 53-125 says unequivocally that no license of any kind shall 
be issued to an applicant who has been convicted of or pleaded guilty 
to a felony under the laws of the State of Nebraska, or any other state, 
or of the United States. If this were the only provision on the law 
there could be no question as to the legislative intent. Section 53-131 
provides, however, that applicants for license to sell alcoholic liquors, 
including beer, by the drink shall state in their application that they 
have never been convicted of or pleaded guilty to a felony within two 
years prior to the date of the application. The phrase “within two 
years” is distinctly at variance with the provision of Section 53-125, 
and, as stated in our former opinion, seems to indicate an intent to 
limit the period of ineligibility for conviction of a felony to two years. 
However, Section 53-131 is followed by Section 53-142, pertaining to 
licenses to sell beer at retail and this section again requires that the 
applicant state that he “has never been convicted of or pleaded guilty 
to a felony”. The provisions of Sections 53-125 and 53-142 are per- 
fectly consistent with each other and indicate a clear legislative intent 
that no person who had ever been convicted of or pleaded guilty to a 
felony should be granted a license to sell alcoholic liquors. 


The provision of Section 53-131 that the applicant for a license 
must state if he has been convicted of or pleaded guilty to a felony 
within two years cannot be said to be in direct conflict with the pro- 
visions of Section 53-125 and 53-142. If the applicant has been con- 
victed of a felony within the past two years he is clearly ineligible to 
receive a license. If he was convicted prior to that time he may not 
be required to so state in his application but no law states that he is 
therefore eligible to receive a license and Section 53-125 says that 
in any case such applicant shall not be granted a license while Section 
53-142 repeats the statement as respects applicants to sell beer at retail. 


We believe that the legislature clearly intended that no license 
to sell alcoholic liquors, including beer, should ever be granted to a 
convicted felon. Such, in fact, is the plain language of Section 53-125 
and no statute says otherwise except by inference. 


It will be noted that Section 53-131 applies only to applicants for 
licenses to sell alcoholic liquors, including beer, by the drink. It does 
not apply to any other class of liquor licenses. Even in the case of 
applicants for licenses to sell alcoholic liquors, including beer, by the 
drink, we do not believe that the apparent implication contained in 
Section 53-131 can be said to prevail over the plain unambiguous pro- 
visions of Section 53-125. 


It is our conclusion, therefore, that our opinion to you of June 24, 
1947 was wrong, and that no person is eligible to receive a license of 
any kind to sell alcoholic liquors who has ever been convicted of or 
pleaded guilty to a felony under the laws of Nebraska or any other 
state or of the United States. 
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June 27, 1950 
SCHOOL DISTRICTS 


Annexation by Metropolitan City, Not Subject to Vote of Electors 


SUBJECT: Schools; annexation of adjacent school district in 
whole or in part by metropolitan city. 


REQUESTED BY: FF. B. Decker, Director of Administration, Depart- 
ment of Public Instruction, State House. 


OPINION BY: Clarence S. Beck, Attorney General; Robert E. 
Bramson, Special Assistant Attorney General. 
QUESTIONS: 1. The school district is in an unincorporated 


area immediately adjacent to the city limits of a 
metropolitan city. May the school district be an- 
nexed in whole or in part by the metropolitan 
city and incorporated within the metropolitan city 
school district without a favorable vote of the 
electors of the adjacent district to that effect? 


2. If the metropolitan city annexes a portion of 
the area now comprising the school district at a 
time when there exists bonded indebtedness of 
such district, must the metropolitan city school 
district assume the portion of the bonded indebt- 
edness represented by the area annexed by the 
metropolitan city? 


CONCLUSIONS: 1. Yes. 
2. Yes. 
ANALYSIS 


These questions have arisen because of the omission of the follow- 
ing provision from the school code as revised by the 1949 legislature. 
Section 79-2701, R. S. Supp. 1947, in part was as follows: 


“* * * Provided, that any school district in an unincor- 
porated area which maintains a high school shall, when its 
area or any part thereof is incorporated into a metropolitan 
city, remain as a separate and independent district unless a 
majority of the legal voters of that district vote in favor of 
merging with said metropolitan school district.” 


The first question is whether an adjacent school district may now 
be annexed in whole or in part by a metropolitan city school district 
without a favorable vote of the electors of the adjacent district? In 
order to arrive at a conclusion it is most important to inspect the pro- 
cedure involved. We are not here concerned with the power of annexa- 
tion of the City of Omaha, but we are concerned with the power of the 
voters of the school district in the area annexed or about to be an- 
nexed. The law on the subject as it existed before the enactment of 
the above provision in 1947 was as follows: Section 79-2721, R. S. 1943, 
specified a procedure which dates back to 1891 whereby when there 
was a division of a school district within the limits of a metropolitan 
city, all claims and assets were appraised and adjusted in such a man- 


—825— 


ner that each district should bear its proportion of the indebtedness and 
have its proportion of the assets of the district. In order to remedy the 
situation which occurred as a result of Section 79-2721, R. S. 1943, 
whereby that part of the school district which had not been annexed 
was cut adrift and made to bear its share of the indebtedness, the legis- 
lature in 1947 amended Section 79-2701, R. S. 1943, so as to allow the 
voters of the district to decide among themselves whether they wanted 
to force a merger with the metropolitan city and thus again become 
joined with that part of the district annexed. In 1949 the legislature 
revised and recodified the school laws and the merger provision was 
omitted, whereas substantially the same language as was included in 
Section 79-2721, R. S. 1943, was incorporated inte the new code as Sec- 
tion 79-537, R. S. Supp. 1949. 


This legislative history can lead us only to one conclusion—when 
the legislature continued the old procedure in the new code and at the 
same time deleted the proviso that had been made in 1947, it made the 
procedure now set out in 79-537, R..S. Supp. 1949, controlling. Section 
79-537 must be read in conjunction with Section 79-536 of the new code 
whereby the conception of merged districts and annexation of frac- 
tional parts of school districts is preserved. As a result of this legis- 
lative omission School District 66 may be annexed in whole or in part 
by the City of Omaha and incorporated within the Omaha School Dis- 
trict without a favorable vote of the electors in District 66 to that effect. 


So far as the obligations of the merged districts are concerned in a 
situation such as this the statutes are very clear and unambiguous. 
The metropolitan city must bear its proportionate share of the bonded 
indebtedness. Section 79-536, R. S. Supp. 1949, in part, is as follows: 


“* * * This provision shall also apply to cases where only 
a part of a district is embraced within the merged district, 
whenever the fractional part shall become a part of the merged 
district; Provided, the latter shall assume and pay only such 
proportion of debt of divided districts as the assessed valuation 
of the part taken therefrom shall bear to the assessed valua- 
tion of the whole district.” 


Section 79-537, R. S. Supp. 1949, also states in its provisions that each 
district shall bear its proportion of the indebtedness. 


June 28, 1950 
WEED ERADICATION DISTRICT 


Sale of Chemical Materials Allowed to Landowners but not to 
Public Agencies 


SUBJECT: Weed Eradication Districts—Right to sell chemi- 
cal materials to landowners. 


REQUESTED BY: Rufus M. Howard, Director, Department of Agri- 
culture and Inspection. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
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QUESTIONS: 1. May weed eradication districts organized un- 
der section 2-912, R. S. Supp. 1949, et seq. sell 
chemical materials to landowners at cost even 
though the materials are suitable for eradication 
of annual as well as noxious weeds? 


2. May such districts sell chemical materials to 
public agencies such as a water board or board of 
county commissioners? 


CONCLUSIONS: 1. Yes: 


2. No. Sale of chemical materials should be re- 
stricted to landowners in the district. 


ANALYSIS 


Under Section 2-912, R. S. Supp. 1949, and following sections, au- 
thority is granted to landowners to form weed eradication districts for 
the control and eradication of noxious weeds, as defined in the act, and 
certain powers are granted to such districts and certain duties pre- 
scribed. Provision is made for the election of supervisors to manage 
the affairs of the district. 


Section 2-926, R. S. Supp. 1949, provides that the Director of the 
Department of Agriculture and Inspection shall assist the supervisors 
to devise plans for the control and eradication of noxious weeds and 
such plans may include “treatment by a chemical method”, etc. 


Section 2-943, R. S. Supp. 1949, provides, among other things, that, 
“The supervisors shall sell chemical material to landowners in their 
jurisdiction at the cost thereof”, etc. Complaint is made that weed 
eradication districts sometimes sell chemicals for use on annual weeds 
as well as on noxious weeds and it is suggested that they have no 
legal authority to do this. 


The law does not say that the district supervisors shall not sell 
chemicals for use on annual weeds, nor does it say that they shall seil 
chemicals for use on noxious weeds. It merely says that they shall 
sell chemical materials to landowners in their jurisdiction. Certainly 
if the chemical may be used on noxious weeds it may properly be sold, 
even though the landowner may actually use it on other kinds of weeds. 
The law does not impose any duty on the district or its officers to see 
that the chemical materials are used on noxious weeds only. How the 
landowner uses such chemicals is his own business as far as the dis- 
trict is concerned, although the district may require him to destroy the 
noxious weeds by some means. 


Even though certain chemical products may be suitable for use 
only on annual weeds or weeds not defined by the law as “noxious”, 
we still think that the general purpose of the law is served by the sale 
of such products to the landowners by the district supervisors. It is 
true that the Legislature contemplated chiefly the control and eradi- 
cation of those weeds which it has classified as “noxious” but certainly 
the control and eradication of other harmful weeds is in harmony 
with the general purpose of this act and we believe the law should be 
liberally construed to the end that it may be effective to achieve its 
purpose. 
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It is our opinion, therefore, that sale of chemical materials by such 
districts to landowners need not be restricted to use on “noxious” 
weeds as defined by the act. 


2. You further inquire if the supervisors of a weed eradication 
district may legally sell chemicals to another public agency, such as 
a water board, or to be used directly under the supervision of the 
county board of commissioners. 


Section 2-943, R. S. Supp. 1949, provides that weed district super- 
visors “shall sell chemical materials to landowners in their jurisdic- 
tion”, etc. (Emphasis supplied). We believe that sales of chemicals 
should be limited to landowners in the district, and that sales, even to 
public and governmental agencies, which are not landowners in the 
district, are not authorized. 


June 28, 1950 


BONDS OF INDEBTEDNESS 


Community Hospital Owned by Nonprofit Corporation; Issuance 
of City Bonds to Aid Building 


SUBJECT: Bonds; in aid of works of internal improvements. 
REQUESTED BY: Senator Ralph W. Hill, Hebron, Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether a city, of the second class may issue its 


bonds in aid of a community hospital located 
within its boundaries and owned by a nonprofit 
corporation in a case where the membership in 
the corporation is restricted to residents of the 
county in which the money to establish the hos- 
pital was raised by popular subscription and sup- 
plemented by governmental grant? 


CONCLUSION: No. 
ANALYSIS 


It appears that the Thayer County Memorial Hospital is owned by 
Thayer County Memorial Hospital, Inc. a nonprofit corporation which 
was organized for the express purpose of establishing and maintaining 
what would otherwise be a county community hospital within the 
meaning of section 23-343, R. S. Supp. 1949. The hospital building, not 
being owned by any governmental subdivision of the state, is not a 
public building although the hospital is not a proprietary one within 
the meaning of the State Hospital Survey and Construction Act. Sec- 
tions 71-2001 to 71-2016, R. R. S, 1943. 


In respect of section 10-401, R. S. 1943 which authorizes any city 
to issue bonds in aid of a work of internal improvement, it is evident 
that objects of the class therein mentioned need not be publicly owned. 
U. P. R. R. vy. Commissioners of Colfax County, 4 Neb. 450. Neverthe- 
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less it appears from examination of the decisions of the Nebraska Su- 
preme Court and of other courts which have interpreted the meaning 
of the phrase, work of internal improvement, that a hospital has 
never been judicially determined to be a work of internal improve- 
ment, although a nonprofit hospital which is now subject to license 
and state control under the provisions of sections 71-2017 to 71-2030, 
R. R. S. 1943 and which admittedly provides benefits for the public 
by its construction, as the State Hospital Survey and Construction Act 
clearly affirms, might properly be considered a work of internal im- 
provement if measured by certain of the tests laid down in Getchell v. 
Benton, 30 Neb. 870, 47 N. W. 468 and U. P. R. R. v. Commissioners of 
Colfax County. 


But the construction of a statute such as section 10-401 has been 
settled for so many years that it is extremely unlikely that a court 
would sustain an extension of its application to a hospital. 


Section 10-409, R. S. Supp. 1949 authorizes cities of the second class 
to issue bonds in aid of works of internal improvements, but it is clear 
from examination of the statute that a privately owned, nonprofit hos- 
pital, although established in part by public money and in part by 
popular subscription in the county at large, is not within the class of 
objects enumerated in aid of which bonds may be issued by a city, 
notwithstanding the hospital serves precisely the same purpose which 
would be served if the owner were a governmental subdivision. 


The Legislature, subsequent to the decision of State v. Weston, 79 
Neb. 695, 96 N. W. 668, so amended section 10-409 as to manifest an 
intention that all projects falling into the statutory class, examples of 
which are enumerated, might be aided by issue of bonds of any of 
the governmental subdivisions mentioned, but it is evident that ob- 
jects of the class therein mentioned have been limited in the case of 
structures and buildings to those which are owned by governmental 
subdivisions or the state. 


It follows, therefore, notwithstanding our opinion that a county 
community hospital owned and operated for the benefit of the public 
by a nonprofit corporation is a work of internal improvement because 
it is of the same character as certain of the objects falling into the 
class set forth in section 10-409, that such a hospital cannot be aided 
by an issue of bonds by a city of the second class. The building is not 
one which is owned by a governmental subdivision. It is settled by 
State, ex rel. City of O’Neill v. Marsh, 121 Neb. 841, 238 N. W. 760 that 
a municipal corporation has no power to issue bonds except by legisla- 
tive permission and any reasonable doubt as to the existence of the 
power to issue bonds for a particular purpose should be resolved against 
the power of the municipality to do so. 


July 3, 1950 
VOTERS 
Status of Residents of Government Housing Project 
SUBJECT: Voting: Status of residents of Government Hous- 


ing Project. 
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REQUESTED BY: Donald H. Weaver, Hall County Attorney, Grand 
Island, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Robert E. 
Bramson, Special Assistant Attorney General. 
QUESTION: Where the Federal Government has not assumed 


exclusive jurisdiction over a government-owned 
housing project, may the residents of that project 
vote in the precinct in which the project is lo- 
cated? 


CONCLUSION: Yes. 
ANALYSIS 


Your request pertains to Broadwell Courts, a government housing 
project adjacent to the city of Grand Island, and you state that the 
project is owned by the Federal Government, although you have fur- 
ther stated that the Federal Government has not assumed exclusive 
jurisdiction over the project. The proposition as to whether the resi- 
dents of Broadwell Courts are eligible to vote in the precinct in which 
they are located depends, of course, upon whether the housing project 
is within the State of Nebraska and under the jurisdiction of its laws. 


Article I, Sec. 8, clause 17 of the United States Constitution pro- 
vides for the exercising of exclusive legislation and the clause is quoted 
in part as follows: 


“* * = and to exercise like authority over all places pur- 
chased by the consent of the Legislature of the State in which 
the same shall be, for the erection of forts, magazines, arsenais, 
dockyards, and other needful buildings; * * *.” 


It is a well-settled rule that when the Federal Government, under 
authority of Congress, exercises exclusuive legislation over a tract of 
land situated within the State for any of the purposes mentioned in 
the provision of the Federal Constitution above quoted, and such exer- 
cise of exclusive legislation by Congress is consented to by the State, a 
resident of such a tract of land is not deemed a resident of the State 
with authority to vote at state elections. However, it is the rule that 
even though the Federal Government desires the use of a tract of real 
property situated in a State for some purpose it is not compelled to 
exercise exclusive jurisdiction with respect to it. State v. Corcoran, 
128 Pac. (2) 999, (Kansas). In other words, State v. Corcoran holds 
that under our Federal Constitution (Art. I, Sec. 8) Congress is not re- 
quired to exercise exclusive jurisdiction over all tracts of real property 
it acquires for some governmental purpose. In recent years, by the 
acquisition of land for some purposes, the Congress has clearly indi- 
cated its intention not to exercise exclusive jurisdiction over the land 
taken. 40 U.S.C. A. Sec. 255, pertains to title to land to be purchased 
by the United States and acquisition by the United States of juris- 
diction over lands where public buildings and works generally are 
concerned. The concluding paragraph of this section is quoted as 
follows: 


“Notwithstanding any other provision of law, the obtain- 
ing of exclusive jurisdiction in the United States over lands 
or interests therein which have been or shall hereafter be ac- 
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quired by it shall not be required; but the head or other au- 
thorized officer of any department or independent establish- 
ment or agency of the Government may, in such cases and at 
such times as he may deem desirable, accept or secure from 
the state in which any lands or interests therein under his 
immediate jurisdiction, custody, or control are situated, con- 
sent to or cession of such jurisdiction, exclusive or partial, not 
theretofore obtained, over any such lands or interests as he 
may deem desirable and indicate acceptance of such juris- 
diction on behalf of the United States by filing a notice of 
such acceptance with the Governor of such State or in such 
other manner as may be prescribed by the laws of the State. 
where such lands are situated. Unless and until the United 
States has accepted jurisdiction over lands hereafter to be 
acquired aforesaid, it shall be conclusively presumed that no 
such jurisdiction has been accepted. R. S. Sec. 355; June 28, 
1930, c. 710, 46 Stat. 828; Feb. 1, 1940, c. 18, 54 Stat. 19; Oct. 9, 
1940, c. 793, 54 Stat. 1083.” 


The Lanham Act (National Defense Housing) contains the following 
quoted from 42 U.S. C. A. Sec. 1547: 


“PRESERVATION OF LOCAL CIVIL AND CRIMINAL 
JURISDICTION AND CIVIL RIGHTS. Notwithstanding any 
other provision of law, the acquisition by the Administrator 
of any real property pursuant to subchapters II-IV shall not 
deprive any State or political subdivision thereof, including 
any Territory or possession of the United States, of its civil and 
criminal jurisdiction in and over such property, or impair the 
civil rights under the State or local law of the inhabitants on 
such property. As used in this section the term ‘State’ shail 
include the District of Columbia. Oct. 14, 1940, c. 862, Title 
III, Sec. 10, 54 Stat. 1128; renumbered Sec. 307, and amended 
June 28, 1941, c. 260, Sec. 4(b), 55 Stat. 363; Apr. 10, 1942, c. 
239, Sec. 3(b), 56 Stat. 212.” 


In the case of Johnson v. Morrill, (Calif. 1942), 126 Pac. (2) 873, the 
court held that the United States did not have “exclusive jurisdiction”, 
over housing projects constructed for defense workers, under this sec- 
tion providing that the acquisition of realty shall not deprive any state 
or political subdivision thereof of its civil or criminal jurisdiction or 
impair civil rights, and hence defence workers living in housing pro- 
jects were entitled to register as electors where the housing projects 
were located. None of the housing projects involved in this case had 
been expressly accepted for exclusive jurisdiction by the United States 
pursuant to the provisions of 40 U. S. C. A. Sec. 255, nor were any 
accepted pursuant to the provisions of Sec. 8, Art. I of the Federal 
Constitution. The case of Arledge v. Mabry, 197 Pac. (2) 884, a 1948 
New Mexico case which litigated the voting status of residents of a 
portion of the Los Alamos Project of the Atomic Energy Commission 
held that the realty in question was land occupied and used by the 
United States in a proprietary capacity only. As a result the court 
held that these particular lands remained subject to the jurisdiction of 
the State in matters not inconsistent with the free and effective use 
of the land for the purposes for which it was acquired. The conclusion 
of the court is quoted as follows: 
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“We conclude that exclusive jurisdiction has not been 
ceded to the United States by the state as to so much of the 
area of Los Alamos project within Precinct No. 17 as was 
carved from the public domain. Bona fide residence for the 
stated period on such portion of lands within the precinct 
meets the constitutional requirement in that particular for 
voting. Hence, so many of the votes cast in said primary 
election by residents of this portion of lands within the pre- 
cinct by electors otherwise qualified should have been re- 
ceived and counted, if legally cast.” 


Your attention is called to the Attorney General’s opinion dated 
April 28, 1944, printed in the Report of the Attorney General, 1943- 
1944, on page 175, part of which is quoted: 


“No person, whether in the military service or a civilian, 
who is living upon government-owned property over which 
the government has assumed complete jurisdiction to the ex- 
clusion of the state, can acquire a residence in this state by 
virtue of such domicile. The controlling factor, however, 1s 
not the ownership of the property whereon they reside, but 
whether or not the federal government has assumed exclusive 
jurisdiction over the same.” 


The converse is therefore true that any civilian who is living upon 
government-owned property over which the government has not as- 
sumed complete jurisdiction cannot be denied the right to vote if 
that person has fulfilled the requirements of residence as are contained 
in Sections 32-102 and 32-732, R. S. 1943. 


July 3, 1950 
WEED ERADICATION DISTRICT 
Authority of District to Require Cooperation of Landowners 


SUBJECT: Weed Eradication Districts—Failure of Landown- 
ers to Cooperate. 


REQUESTED BY: Rufus M. Howard, Director, Department of Agri- 
culture and Inspection, State House, Lincoln, Ne- 


braska. 

OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: What authority do the supervisors of a Weed 


Eradication District have to require cooperation of 
the landowners and compliance with the program 
for weed eradication by landowners in the dis- 
trict? 


CONCLUSION: After giving notice to the landowner, and oppor- 
tunity to perform the work himself, the super- 
visors may have employees of the district go on 
the infested land and give it the necessary treat- 
ment, and charge the cost against the landowner. 
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If the landowner refuses to permit employees of 
the district to go on his land for this purpose he 
is subject to prosecution and the penalty provided 
in section 2-951, R. S. 1943. 


ANALYSIS 


The Legislature of 1937 enacted L. B. 225 (Chapter 5, Laws of 
1937) providing for the creation of weed eradication districts and pre- 
scribing their powers nd duties. This act is now found in sections 2-910 
to 2-951, inclusive, R. S. 1943, and subsequent amendments. 


Section 2-291 provides for the election of supervisors of the dis- 
trict. Their powers and duties are set out in subsequent sections of 
the act. 


Section 2-928, R. S. Supp. 1949, requires the supervisors to pre- 
pare plans each year for the operation of the district and an estimate 
showing the amount of money required. At the regular meeting of the 
landowners of the district in the first quarter of the year, as provided 
in section 2-924, R. S. Supp. 1949, the landowners shall fix and estab- 
lish the assessments to raise the money necessary to carry out the 
operation of the plans. See section’2-928. 


Section 2-929, R. S. 1943, provides that the supervisors shall then 
fix a time and place of meeting those landowners whose land has been 
assessed for the current year, which meeting shall be held not later 
than the first day of May. The supervisors shall give notice of this 
meeting to the landowners by publication in a legal newspaper of gen- 
eral circulation in the county as provided in section 2-924. .At this 
meeting all objections to the plans, estimates and assessments must be 
heard by the supervisors, fully, fairly and as speedily as possible. See 
section 2-930, R. S. 1943. The supervisors then ratify their plans, esti- 
mates and assessments, or modify them as justice and equity require 
under the evidence submitted. Provision for appeal from this order of 
the supervisors to the district court of the county is provided in section 
2-932, R. S. 1943. 


The tax shall be apportioned and levied on each tract of land in 
the district in proportion to the benefits assessed and not in excess 
thereof. See section 2-933, R. S. 1943. This tax is then certified to the 
county clerk (section 2-934) and is levied and collected in the same 
manner as other taxes. 


Section 2-943, R. S. Supp. 1949, provides that any assessments re- 
maining unpaid on December 31 of the year in which assessed shail 
constitute a lien against the land which shall draw interest at the rate 
of six percent per annum and may be collected and the lien enforced 
in the same manner as a mechanic’s lien. 


Section 2-943, also gives the district supervisors and their employ- 
ees the right of ingress and egress in and upon all lands in the district 
for the purpose of carrying on their work and duties. The same sec- 
tion also provides that the “Supervisor may also treat infested lands 
in the district and charge the actual cost of operation to the land- 
owner.” This statute further provides that “The supervisors may make 
reasonable rules and regulations for the proper administration of this 
act.” 
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Section 2-951, R. S. 1943, provides that anyone who violates any 
of the provisions of the act or any regulations lawfully promulgated by 
the Director of the Department of Agriculture and Inspection shall be 
guilty of a misdemeanor and subject to a fine of not less than ten nor 
more than five hundred dollars, except that violations of the rules of 
the Department shall be punishable by the minimum penalty only. 


From our examination of the act we believe that the proper pro- 
cedure to be followed in cases where the landowners refuse or fail to 
cooperate is for the district itself to send its employees on the infested 
land and treat it with chemicals or do whatever is necessary to eradi- 
cate the noxious weeds and charge the cost to the landowner as @ 
part of his tax, to be assessed and collected in the same manner as 
other taxes due the district. Should the landowner resist, or refuse 
to permit employees of the district to go on his land for such purpose, 
after he has received notice and had reasonable opportunity to do the 
work himself, we believe that he would be guilty of a violation of the 
act and subject to the penalty provided in section 2-951 above men- 
tioned. 


July 3, 1950 
ROADS AND IRRIGATION 


Reduction of Speed Limit by Department, Formal Declaration 
Not Required 


SUBJECT: Motor Vehicles—Administrative Declarations of 
Speed Limits. 


REQUESTED BY: F.H .Klietsch, State Engineer. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
QUESTION: Where the Department of Roads and Irrigation 


makes a determination regarding a reduced speed 
limit outside of cities and villages in accordance 
with Section 39-7,108, R. S. Supp. 1949, is a formal 
declaration of such speed limit required? 


CONCLUSION: A formal declaration is not necessary under the 
terms of Section 39-7,108, but a copy of such de- 
terminations should be filed with the Secretary of 
State in accordance with Article 9, Chapter 84, 
R. S. Supp., 1949. 


ANALYSIS 


The question submitted in your letter refers to the following pait 
of Section 39-7,108, R. S. Supp., 1949: 


‘(5) Whenever the Department of Roads and Irrigation 
shall determine, upon the basis of an engineering and traffic 
investigation, that any prima facie speed, hereinbefore set 
forth, is greater than is reasonable or safe under the condi- 
tions found to exist at any intersection, place or part of a high- 


—834— 


way outside of cities and villages, the department shall deter- 
mine and declare a reasonable and safe prima facie speed limit 
for such intersection, place or part of such highway, which shail 
be effective when appropriate signs giving notice thereof are 


erected at such intersections, place or part of the highway. 
ee 


You ask whether it is necessary under the terms of that section 
to make a formal declaration of the reduced prima facie speed which 
has been determined reasonable by the Department. In our opinion 
it is not necessary under the provisions of the section quoted. Refer- 
ence to Words & Phrases indicates that the primary meaning of “de- 
clare” is to make clear; that to “declare” means to signify, to make 
known, to show forth in any manner by words or by acts; and, “the 
word ‘declare’ signifies to make known, to assert to others; to show 
forth; ‘and this in any manner by words or by acts in writing, or by 
signs’”. The Legislature made it clear that the reduced speed limit 
became effective when appropriate signs had been erected, and in our 
opinion this constitutes a sufficient declaration to meet the require- 
ments of this section. 


Subsequent to the adoption of the section above quoted, the Legis- 
lature enacted Sections 84-901 to 84-906 (R. S. Supp., 1949). Those 
sections provide that each state agency shall file its rules with the 
Secretary of State, and they contain this definition: 


“(2) ‘rule’ means the written statement of any rule, regu- 
lation, standard or policy of general application issued by an 
agency, including the amendment or repeal thereof, and de- 
signed to implement, interpret or make specific the law en- 
forced or administered by it, * * *.” (Section 84-901) 


Section 84-906 goes on to provide that: “No rule required under 
this act to be filed with the Secretary of State shall be valid as against 
any person until the certified copy of the rule shall have been so filed, 
* * *”: and that: “The filing of any rule as herein provided shall give 
rise to a rebuttable presumption that it was duly and legally adopted.” 
In view of these provisions, it is our further opinion that the Depart- 
ment, in order to prevent unnecessary controversy and litigation, should 
file with the Secretary of State a copy of all determinations made un- 
der the provisions of Section 39-7,108. 


July 3, 1950 
BONDS OF INDEMNITY 
Licensed Motor Vehicle Dealer's Bond Covers Other Dealers 
SUBJECT: Motor Vehicles; Licensed Dealer’s Bond. 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Ve- 
hicle Division, Department of Roads and Irriga- 
tion. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
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QUESTION: Whether the statutory bond which must be fur- 
nished by a licensed motor vehicle dealer provides 
coverage in cases where another licensed dealer 
is the purchaser of a motor vehicle? 


CONCLUSION: Yes. 


ANALYSIS 


Section 60-619, R. R. S. 1943 requires that every motor vehicle 
dealer shall furnish a corporate surety bond. The statute expressly 
requires that the bond shall provide that the dealer will fully indemnify 
any person by reason of any loss arising out of any fraudulent acts of 
the dealer. 


Section 60-601 (2) defines person to mean “every natural person, 
firm, co-partnership, association or corporation”. Subsection (14) con- 
fines the use of subsection (2) to sections 60-601 to 60-616. 


Sections 60-617 to 60-619, R. S. Supp. 1949 were added to the 
Motor Vehicle Dealer’s License Act in 1945 and section 60-619 was 
amended in 1947 merely to correct a clerical error. 


Notwithstanding the limitation expressed in section 60-601 (14) 
we think it obvious that the word “person” in section 60-619 includes 
the same persons mentioned in section 60-601 (2), since any person, 
natural or artificial, including a licensed dealer, is a person who may 
suffer a loss as a consequence of the fraudulent acts of a licensed dealer 
in connection with the sale of a motor vehicle. Nelsen v. Tilley, 137 
Neb. 327, 289 N. W. 388. 


In absence of any language in section 60-619 which would disclose 
an intention to exclude any class of purchaser, an assumption that 
another licensed dealer was not a purchaser within the contemplation 
of the act which is intended to provide security to all purchasers in 
their dealings with licensed motor vehicle dealers would be unwar- 
ranted. An exercise of the police power for the prevention of fraud 
is for the benefit of the general public and all persons who are pur- 
chasers from a licensed dealer may claim the rights and privileges 
granted by the statute. The statute makes no mention of apportion- 
ment or priority in cases where more than one person suffers by reason 
of the fraudulent acts of a licensed motor vehicle dealer. Hence there 
is no ground for any assumption that a licensed dealer who is a pur- 
chaser from another licensed dealer cannot claim the rights and privi- 
leges granted by the statute. 


July 3, 1950 
MOTOR VEHICLE DIVISION 
Division Can’t Require a Showing of Use as Taxi on Title Certificate 
SUBJECT: Motor Vehicle Titles—Taxicabs. 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, Department of Roads and Irrigation. 
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OPINION BY: Clarence S. Beck, Attorney General; Henry 
Grether, Special Assistant Attorney General. 


QUESTION: Does the Motor Vehicle Division have authority 
to require persons buying motor vehicles and 
using them as taxicabs to show on the certificate 
of title, required by section 60-114, R. S. 1943, that 
such vehicle is a taxicab and to require that it 
always be titled as a taxicab? 


CONCLUSION: No. Section 60-114, R. S. 1943 provides the forms 
for certificates of title and contains no provision 
for showing on a certificate of title that a vehicle 
is used as a taxicab. 


ANALYSIS 


Section 60-106, R. S. 1943 and section 60-114, R. S. 1943 are the 
controlling sections relating to Titles to Motor Vehicles and so much 
of these sections as are pertinent provides as follows: 


Section 60-106, R. S. 1943 relates to the application for certificate 
of title. 


“Application for a certificate of title shall be made upon a 
form prescribed by section 60-114 * * *,.” 


Section 60-114, R. S. 1943. 


“A certificate of title shall be printed upon special water- 
marked paper to be selected by the Department of Roads and 
Irrigation and shall be in the following form: * * *.” (Emphasis 
supplied) 


There is nothing in the forms prescribed by section 60-114, R. S. 
1943 that would require the certificate of title to show that a vehicle is 
used as a taxicab. Section 60-104, R. S. Supp. 1949 requires only such 
assignment of certificate of title ‘‘as may be necessary to show title in 
the purchaser”. 


The statutes leave no discretion as to the form of the certificate of 
title. Section 60-114 specifically prescribes the form to be used and in 
doing this, uses mandatory language. The statute relating to general 
rules of construction states: 


«* * * When the word ‘shall’ appears, mandatory or min- 
isterial action is presumed.” Section 49-802, (1), R. S. Supp. 
1949. 


The Supreme Court of Nebraska, also, has recently stated: 


“As a general rule in the construction of statutes, the word 
‘shall’ is considered as mandatory and it is particularly so con- 
sidered when the statute is addressed to public officials.” 
State ex rel. Smith v. Nebraska Liquor Control Commission, 
152 Neb. 676, 21 S.C. J. 676. 


Chapter 60 of the Revised Statutes, 1943 classifies vehicles into four 
groups for purposes of that chapter. See section 60-102, R. S. Supp. 
1949, section 60-104, R. S. Supp. 1949 and section 60-301, R. S. Supp. 
1949. In none of these classifications are taxicabs segregated into a 
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group of their own. Instead taxicabs are classified as motor vehicles. 
The title of Article I of Chapter 60 is “Title to Motor Vehicles”. The 
section of the statute in question is a part of Article I. The general 
purpose of this article and section 60-114, R. S. 1943 relates to record 
ownership, but there appears nothing relating to the condition, quality, 
or use of an automobile. Thus the scope of the statute does not in- 
clude any provision for recording how an automobile is to be used. 
There appears nothing in the statute to indicate that the Legislature 
intended to grant authority for anyone to compel the certificate of title 
to show that a vehicle was used as a taxicab. 


July 5, 1950 
SCHOOL TAX 
Proposed Special Annual School Tax. Manner of Submission to Voters 
SUBJECT: School Districts—Building Fund. 
REQUESTED BY: Chauncey C. Sheldon, County Attorney, Gering, 
Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
QUESTIONS: 1. In what manner must the proposition to vote 


a special annual tax to pay the cost of an addi- 
tion to a school building under the provisions of 
section 79-422, R. R. S. 1943, be submitted to the 
voters of a Class II school district? 


2. May a Class II district which has voted such 
special tax proceed with construction prior to the 
collection of any revenue under such special tax? 


CONCLUSIONS: 1. The matter of voting a special annual tax 
under the provisions of section 79-422 should be 
submitted to the voters of a Class II school district 
at a general or special election, and notice of such 
election should be given in accordance with sec- 
tion 23-126, R. S. 1943. 


2. No. 
ANALYSIS 


Your first question deals with the procedure for voting a special 
annual tax for the purpose of acquiring funds for construction of an 
addition to the school building in a Class II district. The pertinent 
sections of the statutes provide: 


“79-422. Whenever it shall be deemed necessary (1) to 
erect * * * an addition * * * to any existing schoolhouse, * * * 
the school board * * * shall, submit to the people of said 
school district at the next general election or special election 
a proposition to vote a special annual tax for that purpose of 
not to exceed five mills * * * for a term not to exceed ten 
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years. Such special tax may be voted at any annual or special 
meeting of the district by fifty-five per cent of the legal voters 
attending such meeting. 


“79-423. In all Class I school districts, the proposition shall 
be submitted at any annual or special meeting of the electors 
of the school district. In all other districts the manner of 
submission shall be governed in substance by section 23-126. 


“23-126. The mode of submitting questions to the people 
for any purpose authorized by law shall be as follows: The 
whole question * * * is to be published in some newspaper pub- 
lished in the county. If there be no such newspaper, the 
publication is to be. made by being posted * * *, and-in all 
cases * * * the question submitted shall be posted at each 
place of voting during the day of election.” 


Under the recognized rule that all statutes on the same subject 
must be construed together, it is our opinion that in a Class II district 
it would be necessary to vote on the question of the special tax at a 
general or special election, rather than at the annual meeting or a 
special meeting, and that notice would have to be given by publication 
for four weeks as provided in section 23-126. 


Your second question is whether there is any prohibition against 
the district proceeding with the construction of an addition to the 
school building prior to the collection of any revenue under such special 
tax, assuming that temporary arrangements can be made for financing 
the construction. The exact plan which the district has in mind was 
not included in the letter, so we can only answer in a general way. 


An exhaustive consideration of the cases on the subject indicates 
that the following language used by our Court in an early case would 
probably still be applicable in your situation: 


“It is quite evident that the legislature did not intend to 
confer upon school districts authority to build schoolhouses on 
the credit of uncollected taxes.” (Zimmerman v. State, 60 
Neb. 633, 83 N. W. 919.) 


That case reaffirmed the principle first announced in School Dis- 
trict v. Stough, 4 Neb. 358: 


“Contracts for the erection of a school house should be 
made with reference to the funds in the treasury for that pur- 
pose. The district board have no authority to draw orders in 
payment thereof, on a fund which has been proposed, but not 
raised by taxation.” 


Many of the decisions are reviewed in Gaddis v. School District, 
92 Neb. 701, 139 N. W. 280, where the Court held that a different rule 
applied in the case of city school districts, but it appears that there 
would be no authority for a Class II district to proceed with construc- 
tion under sections 79-422 to 79-425 until the amount required is at 
hand. In addition, there is no statutory authority for a Class II dis- 
trict to borrow money, except through the device of a bond issue. 
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July 6, 1950 
COUNTY SUPERINTENDENT 


Eligibility as Candidate for General Election as Affected by 
Ineligibility at Primary 


SUBJECT: Schools; Election of County Superintendent. 


REQUESTED BY: F. B. Decker, Director of Administration, Depart- 
ment of Public Instruction, State Capitol, Lincoln, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether a person who is not eligible to be, and 


is not, a candidate at the primary election for the 
office of county superintendent may be a candi- 
date by petition in the general election in a case 
where he has become eligible in the interim. 


CONCLUSION: No, unless there is a vacancy on the ballot rising 
solely out of the fact that the name of a person 
who was duly nominated for the office at the 
primary has been withdrawn. 


ANALYSIS 


Section 32-1204, R. S. 1943, which deals with the arrangement on 
the general election ballot of names of nominees for non-political 
offices, makes no provision for the filling of a vacancy on the ballot by 
petition in a case where only one person, or none, was nominated for 
the office of county superintendent at the primary. State ex rel. King 
vy. Hanson, 138 Neb. 644, 294 N. W. 453. Thus any person eligible to 
the office of county superintendent can have his name placed on the 
general election ballot by petition only where the name of some person 
who was duly nominated at the primary for that office has been with- 
drawn by declination of the nomination or death of the nominee or 
been stricken by the order of a court of competent jurisdiction. 


Section 79-311, R. R. S. 1943, declares who is a person eligible to 
election to the office of county superintendent and requires that such 
person shall hold a prescribed certificate of professional attainment. 
Ordinarily eligibility to hold office is to be determined as of the day 
of election. In the case of a county superintendent, however, it is plain 
that the statute requires that a person to be eligible to have his name 
appear on the primary ballot must have the necessary professional 
certificate in force and the certificate must remain in force at the time 
of the general election and at the time the certificate of election is issued 
subsequent to the canvass of the election returns. 


There is nothing in the statute which prohibits a person who was 
not a candidate at the primary from being a candidate by petition in 
the general election, provided: (1) that he holds the prescribed profes- 
sional certificate on the day of the election and (2) there is a vacancy 
on the ballot which rises solely out of the fact that some other person 
who was duly nominated for that office at the primary election has 
withdrawn his name or had it stricken from the general election ballot. 
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Where a person has not been a candidate whose name appeared 
on the ballot, at the general election, but whose name has been written 
in by the voters, it will be enough to satisfy the statute that he hold 
the prescribed professional certificate at the time the county clerk 
issues the certificate of election. 


July 7, 1950 
VACANCY 


Unexpired Term in Attorney General Office; Right of Individual 
Filing to Have Name on Ballot 


SUBJECT: Vacancy in the Office of the Attorney General. 

REQUESTED BY: Frank Marsh, Secretary of State. 

OPINION BY: Clarence S. Beck, Attorney General; Walter E. 
Nolte, Deputy Attorney General. 

QUESTION: An individual filed on June 29, 1950 for the office 


of “Attorney General for the unexpired term of 
James H. Anderson and his appointed successor”. 
James H. Anderson resigned as Attorney General 
effective March 1, 1950, and the Governor filled 
the vacancy by appointment. His appointee quali- 
fied and is serving. Is the individual thus filing 
entitled to have his name appear on the ballot as 
candidate for that “unexpired term”? 


CONCLUSION: The individual is entitled to have his name appear 
on the ballot unless formal objections are filed 
within ten days of the date of his filing. 


ANALYSIS 


Your letter indicates that the filing was within the time limit pro- 
vided by law and was accepted by your office. Your inquiry relates 
to whether or not the official ballot should contain this individual’s 
name as candidate for that “unexpired term”. 


It would appear that your action in this matter is controlled by 
section 32-1128, R. S. Supp. 1949, which provides as follows: 


“All certificates of nomination or nomination 
statements, which are in apparent conformity with the pro- 
visions of sections 32-1101 to 32-1179, shall be deemed to be 
valid, unless objections thereto shall be duly made in writing 
within ten days after filing of the same. * * *” 


The sections comprising the article referred to in the foregoing 
statute deal with the procedural and formal matters incident to the 
“Primary Election and Nomination of Candidates”. This article does 
not include the statutes relating to the filling of vacancies which are 
set forth in Article 16 of the Revised Statutes. Therefore, in the 
absence of any formal objections, it is your duty to accept this nomina- 
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tion, if the requirements of designated article are met, notwithstanding 
valid objections might be filed thereto under other statutes or under 
the Constitution of Nebraska. 


This seems to be the holding of our Supreme Court in the case 
of State ex rel. Sayer v. Junkin, 87 Neb. 801, where in a proceeding 
under the statute above quoted against the then Secretary of State, 
it was held that “if no objections are filed” as provided in this statute, 
it is the “duty” of the Secretary of State to certify the candidacy. 


Section 32-1128, R. S. Supp. 1949, provides for a summary review 
of the action of the Secretary of State in the event formal objections 
are filed with him as provided therein. This review may be had be- 
fore one Justice of the Supreme Court at chambers. However, in 
order to be available such a decision must be obtained “before the 
fifth Wednesday preceding the election’. It was held in the Junkin 
case, supra, that until the time for filing of objections expires, and 
judicial action is “premature”. Since the filing in the instant case was 
delayed until the last date, June 29, 1950, judicial review under the 
above statute could not be instituted until July 10, 1950; and since a 
decision thereunder would have had to be obtained “before the fifth 
Wednesday preceding the election”, which was July 5, 1950, it would 
appear that no judicial relief is now available to anyone under and by 
virtue of this particular statute. 


It is well settled that the procedure provided for in section 32-1128, 
R. S. Supp. 1949, is constitutional and applies to both primary and gen- 
eral elections. In the case of primary elections the proceeding specified 
determines whether the Secretary of State shall accept a filing and 
certify a name on the primary election ballot. State ex rel. Brazda v. 
Marsh, 141 Neb. 817; State ex rel. Smith v. Marsh, 120 Neb. 287; State 
ex rel. Quinn v. Marsh, 141 Neb. 436. In the case of general elections 
the action determines what candidates and parties shall be certified for 
the ballot. Porter v. Flick, 60 Neb. 773; State ex rel. Offill v. Hallo- 
well, 77 Neb. 610. 


While as above stated section 32-1128, R. S. Supp. 1949, controls 
your action in the event no objections are filed within ten days of June 
29, 1950, and requires you to accept certain statements of nomination, 
this does not in our opinion constitute a final determination that there 
is an office to be filled at the election which the candidate is eligible to 
obtain. The procedure set forth in the cited statute may again be in- 
voked by formal objections prior to the general election, within the 
time fixed. Moreover this statute carefully preserves the jurisdiction 
of courts to hear and determine regular mandamus and other proceed- 
ings instituted to determine pertinent questions of constitutional and 
statutory law. State ex rel. Driscoll vy. Swanson, 127 Neb. 715; State ex 
rel. O’Sullivan v. Swanson, 127 Neb. 806. 


It is our opinion that if appropriate formal objections are filed 
with you with reference to this candidacy, within the time fixed, the 
same might well be sustained upon the basis hereafter discussed. We 
are also of the opinion that regardless of whether objections are filed, 
appropriate proceedings may be instituted to challenge the validity of 
election proceedings involved in this matter. 


Preliminary to discussing the question as to whether a vacancy 
exists we desire to clarify one point in the controversy which has arisen 
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upon receipt of this filing. From information divulged by statements 
to newspaper and radio correspondents we are informed that the indi- 
vidual feels he is running for a term of office which will extend from 
some time in November through December to January, 1951. In our 
Spinion the statutes do not provide for an unexpired term for any such 
period. 


The office of Attorney General is declared by Article IV, section 
1 of the Constitution of Nebraska to be an executive office. That sec- 
tion reads as follows: 


“The executive officers of the state shall be the Governor, 
Lieutenant Governor, Secretary of the State, Auditor of Pub- 
lic Accounts, Treasurer, Attorney General, Superintendent of 
Public Instruction and the heads of such other executive de- 
partments as may be established by law. * * *” 


Article IV, section 4 of the Constitution provides as follows: 


“The returns of every election for the officers of the exe- 
cutive department shall be sealed up and transmitted by the 
returning officers to the Secretary of State, directed to the 
speaker of the House of Representatives, who shall immedi- 
ately after the organization of the house, and before proceeding 
to other business, open and publish the same in the presence 
of each house of the legislature, who shall, for that purpose 
assemble in the hall of the house of representatives. The per- 
son having the highest number of votes for either of said offices 
shall be declared duly elected; but if two or more have an 
equal and the highest number of votes, the legislature shall, by 
joint vote, choose one of such persons for said office. Con- 
tested elections for all of said offices shall be determined by 
both houses of the legislature, by joint vote, in such manner 
as may be prescribed by law.” (References to the house and 
joint vote are by virtue of the 1934 amendment now applicable 
to the Legislature of one chamber.) 


The time of the legislative meeting is fixed by Article III, section 10 as 
follows: 


“The Legislature shall meet in regular session at 12:00 
o’clock (noon) on the first Tuesday in January in the year next 
ensuing the election of the members thereof. * * *” 


The term of office of the executive officers, except the Superin- 
tendent of Public Instruction, as is stated in section 1 of Article IV 
“shall be two years and until their successors shall be elected and 
qualified”. 


The time of taking office for the Attorney General is fixed by 
Article XVII, section 5 which states that the term shall begin on the 
first Thursday after the first Tuesday in January next succeeding their 
election. Article XVII, section 4 provides for the holding of a general 
election on the Tuesday succeeding the first Monday of November in 
the even numbered years. 


It is patent in the law that no candidate for public office is elected 
and qualified until all constitutional and all other legal provisions for 
canvassing of the voting are completed and no certificate can be issued 
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to him until these requirements are met. (See 18 American Jurispru- 
dence, Sec. 268, 269; Hendee v. Hayden, 42 Neb. 760, 60 N. W. 1034; 
Gragg v. Dudley (Okla.) 289 P. 254.) 


There is no question but that when the duly elected Attorney Gen- 
eral resigned March 1 a vacancy in the office was created. The Legis- 
lature has enacted numerous election laws relating to the filling of 
vacancies in various offices, but the power of the Legislature with re- 
spect to the executive department is limited by the Constitution. 
Article III, section 23 reads as follows: 


“All offices created by this Constitution shall become 
vacant by the death of the incumbent, by removal from the 
State, resignation, conviction of a felony, impeachment, or be- 
coming of unsound mind. And the Legislature shall provide 
by general law for the filling of such vacancy, when no pro- 
vision is made for that purpose in this constitution.” 


The Constitution at Article IV, section 21 makes provision for the 
filling of vacancies in the office of Attorney General by appointment 
of the Governor and states that the appointee shall hold his office until 
his successor shall be elected and qualified in such manner as may be 
provided by law. 


There is likewise no question that any laws enacted by the Legis- 
lature relating to these matters must be consistent with the Constitu- 
tional Provisions above set forth with respect to the canvassing of the 
votes and the commencement of the term of Attorney General. Any 
inconsistency therewith would render them unconstitutional and of no 
effect. See State v. McGuire, 136 Neb. 365, 285 N. W. 921. Therefore 
any statutory provisions for the granting of a certificate of election by 
the state canvassing board do not, and could not by the Legislature be 
made to, apply to the constitutionally declared executive offices. 


On November 23, 1948 this office issued an opinion which clearly 
recognized and alluded to this distinction in considering the date upon 
which a railway commissioner should assume the duties of his office. 
That opinion written by the present Attorney General while he was 
Deputy Attorney General considered the question of whether a railway 
commissioner was one of the enumerated persons for whom the legis- 
lative canvass was required and determined that the office was not 
such an office. Throughout that opinion which appears at page 332, 
Opinions of the Attorney General, November and December, 1948, it 
is clear that had the office then being considered been one listed in 
Article IV, section 1 (supra) the election and qualification would need 
to abide the event of a legislative canvass. The office of Attorney 
General is clearly enumerated therein and any election for that office 
is clearly governed by the provisions of Article IV, section 4 which 
requires that the returns of every election for the officers of the execu- 
tive department shall be canvassed by the Legislature who shall de- 
clare the person having the highest number to be duly elected. 


Therefore the longest possible vacancy, if any, in the office of 
Attorney General would be for the period from Tuesday afternoon 
until Wednesday night at midnight in the first week of January, 195!. 
If the organization of the Legislature were instantaneous and the can- 
vass of the votes were completed within an hour from the time the 
Legislature met, the maximum period for which the “unexpired term” 
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could continue would be thirty-six hours. Mechanically and actually 
it could not be that long for organization of the house frequently takes 
a considerable length of time and always requires some time. 


The situation then is that if there is an “unexpired term” it is for 
the brief period above described, and the existence of the office for 
which this individual can run depends upon the celerity with which 
the Legislature acts upon his canvass. We can find no similar situa- 
tion anywhere in any of the reported cases which the time available 
for this study has allowed us to examine. The question is one of ab- 
solute novelty, perhaps because no one has ever before seen fit to run 
for and to attempt to qualify for a term of office lasting less than 
thirty-six hours, or if persons have run for such offices in other states 
or situations, there does not appear to have been accomplished those 
procedural steps which have brought the matter to the attention of a 
court of last resort. We feel that it is somewhat ridiculous to hold that 
our constitutional conventions of statesmen, having been called during 
the numerous times that they have met for the purpose of considering 
orderly government of this state, should provide that the voters of this 
state should be required to select a person to fill the unexpired term 
at the same election to which the regular term is filled, and that the 
business on the highest executive offices of this state should be trans- 
ferred from the persons appointed pursuant to law to another person 
for such a brief period. 


In any examination of this matter it must be observed by the 
examiner that the Constitution provides that the appointee shall serve 
until his successor is elected and qualified in such manner as may be 
provided by law. To hold that a vacancy exists for which the individ- 
ual here concerned may file requires the election at the same general 
election of two candidates for Attorney General who may qualify 
within a few minutes of each other, or of which one may not have the 
opportunity to qualify at all. The section nowhere provides for the 
selection of successors, only one successor. A successor is normally de- 
fined in the law as the one entitled to succeed. See Words & Phrases 
Perm. Ed. Volume 40, Pages 548-549. In the case here presented the 
votes for both the successors would be canvassed at the same time— 
each could qualify immediately and the candidate for the full term 
would assume his duties as of Midnight Wednesday Night January 3, 
1951. 


The Iowa Supreme Court in a case of Wilson v. State of Iowa, 194 
Iowa 28, 188 N. W. 940 adopted the view that there is no successor to 
an elected officer until the expiration of the term for which the officer 
was originally elected using the following words: 


“A district judge has no successor within the term for 
which he is duly elected. His only successor within the con- 
stitutional meaning of the word term is the next incumbent 
chosen at the election by the people upon the termination of 
his constitutional term of four years for which he was elected. 
He may be his own successor.” 


It must be recalled that at the time of the phrasing and adoption 
of Article III, section 4 all of the offices therein mentioned were offices 
which had two year terms, and that therefore the section must be read 
and interpreted with reference to its application to two year term offices 
which would be filled if vacant by the governor, the appointee to serve 
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until his successor was elected and qualified. Almost certainly this 
meant until his regular successor should be elected and qualified. A 
contrary conclusion could be and was reached by our Court in con- 
sidering the application of this type of statutes to a situation wherein 
an unexpired term of more than two years existed in a county asses- 
sor’s post. See State v. Coleman, 91 Neb. 167, 185 N. W. 444. It is a 
well recognized principle of law that the courts indulge in a strong 
presumption against a legislative intention to bring about or to create 
a vacancy in a public office. See State v. Tennyson, 151 S. W. 2d 
(Missouri) 1090 and 49 Corpus Juris 971-972. It is also a well recog- 
nized principle that there must be a fixed and definite period or term 
for which a candidate may file and for which an election is definitely 
provided. See People v. Bain, 156 Pac. (2d) 576. 


Further reason for believing such construction would not be given 
to the statutes here pertinent is found in the fact that such a construc- 
tion would prevent an appointee from succeeding himself by reason of 
a few-hour-gap in his service. Could this construction be intended 
when the Constitution itself provides that only one state officer shall 
not be able to succeed himself for more than two terms? It seems obvi- 
ous that it would not. 


We are unable to conceive that such an illogical or impractical and 
expensive procedure is contemplated by our Constitution as that for 
which this individual contends, but since the matter is one of first im- 
pression, is fraught with some doubt and since this individual’s pur- 
poseful late-filing has brought about a situation which would leave him 
without a remedy it is our opinion that in the absence of the receipt of 
some objections to this filing within the ten days stated by law you 
should place the individual’s name upon the ballot in the regular fash- 
ion. If objections are made within that time or within the time pre- 
scribed after the results of the primary election are reported, it will be 
necessary for you then to decide this matter judicially in accordance 
with the statute. 


July 7, 1950 
Mr. Frank Marsh, Secretary of State, Capitol Building 
Dear Sir: 


We have found that our opinion to you of July 7, 1950 concerning 
the election of Attorney General should be corrected on page 2 to 
substitute “second Wednesday” for “fifth Wednesday” in specifying 
the time within which a judicial decision might be obtained reviewing 
your action under section 32-1128, R. S. Supp. 1949, in the event ob- 
jections are filed in this matter. Judicial review under this statute 
would therefore be available until July 26, 1950. Other than to note 
this correction in dates there is no change in our opinion. 
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July 10, 1950 
COUNTY SUPERINTENDENT 
Statutory Requirement of Certificate, What Satisfies 


SUBJECT: 3 Schools; county superintendent’s qualifications. 


REQUESTED BY: FF. B. Decker, Director of Administration, Depart- 
ment of Public Instruction, State Capitol, Lincoln, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether a statutory requirement that a candidate 


for the office of county superintendent in a county 
of a certain class shall hold a certificate of pro- 
fessional attainment of a certain grade is satisfied 
in a case where the candidate holds a certificate 
of a grade higher than that specified? 


CONCLUSION: Yes. 
ANALYSIS 


Section 79-311 (3), R. S. 1943, provides that in a county having a 
population of more than 2000 and less than 6500 inhabitants a candidate 
for the office of county superintendent shall hold a Professional Junior 
Elementary School Certificate. It is clear from a consideration of the 
whole statute that the Legislature intended that the offices of county 
superintendent in various counties should not be filled by persons lack- 
ing certain professional qualifications. The prescribed standard of pro- 
fessional attainment which is made a condition of qualifying for the 
office is lower in counties having few inhabitants. It is plain, there- 
fore, that if the case be that a candidate seeking the office in a county 
of a particular class holds a certificate of a grade higher than the 
statute requires for that class, then the candidate does satisfy the statu- 
tory condition which the Legislature imposed in respect of professional 
attainment. The greater includes the less in such a circumstance. 


July 11, 1950 
SCHOOL DISTRICTS 


Merger of Rural Elementary Districts; Effect on High School and 
Voting Districts 


SUBJECT: Schools; Merger of School Districts. 


REQUESTED BY: fF. B. Decker, Director of Administration, Depart- 
ment of Public Instruction. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTIONS: 1. School Districts A and B are elementary school 


districts (Class I) in the same county. District 
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A is part of a rural high school district and 
District B is part of a county high school dis- 
trict. 


a. If Districts A and B are merged by the 
petition method for elementary school pur- 
poses only (in accordance with the provi- 
sions of Section 79-402), will the portions 
of the enlarged district which were origi- 
nally Districts A and B continue to be a 
part of the rural high school district and 
the county high school district respective- 
ly? 


b. Could the petitions requesting the merger 
of these two districts be so drawn up that 
all of the enlarged district would be in 
either the rural high school district or the 
county high school district. If so, would 
these petitions require signatures of 55 per 
cent or more of the legal voters in each of 
the two districts, A and B, or would it be 
necessary to obtain signatures of 55 per 
cent of the legal voters of the entire rural 
high school district and the entire county 
high school district? 


c. A proposal to merge Districts A and B for 
elementary school purposes only is pre- 
prepared and submitted at a special elec- 
tion by a county reorganization committee. 
If this proposition receives a favorable ma- 
jority vote, will the portions of the en- 
larged district which were originally Dis- 
tricts A and B continue to be a part of the 
rural high school and county high school 
respectively? Who is entitled to vote on 
this proposition? 


d. Can the county reorganization committee 
propose to propose to merge Districts A 
and B for elementary school purposes only 
and to place all of the enlarged district in 
either the rural high school district or the 
county high school district for high school 
purposes? If so, who is entitled to vote 
on this proposition? 


School Districts A and B are elementary dis- 
tricts (Class I). District A is a part of county 
high school district in one county and District 
B is a part of a county high school district in 
adjoining county. 


a. Can these two districts be merged by the 
petition method for elementary school pur- 
poses only (in accordance with the provi- 
sions of Section 79-402)? If they are 
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CONCLUSIONS: la. 
1b. 


le. 


1d. 


2a. 


merged, will the original portions of the 
enlarged district continue to be a part of 
the county high school district in each of 
the two counties? 


In the event a county reorganization commit- 
tee draws up a proposal to unite a number of 
rural elementary districts with an elementary 
district in an incorporated village (for instance, 
elementary districts such as those at Chappell, 
Kimball, Thedford, and Oshkosh), how many 
voting units would there be? 


In the event a county committee draws up a 
proposal for merging some rural elementary 
districts with two or more existing high school 
districts, will there be one voting unit for the 
residents of the rural elementary districts, and 
one voting unit for each of the existing high 
school districts, or will there be but two voting 
units; one for the rural territory and one for 
all of the existing high school districts? 


Yes. 


Yes. Such petitions require the signatures of 
fifty-five per cent of thel egal voters of Dis- 
tricts A and B and of the rural high school 
district but not of the county high school dis- 
trict. 


Yes, unless a change in this regard is included 
in the plan adopted by the voters. The rural 
Districts A and B are entitled to vote, as a 
unit, and the rural high school votes as a unit, 
but not the county high school district. 


Yes, Districts A and B, voting as a rural unit, 
and the rural high school district involved, 
voting as a separate unit, but the county high 
school district has no vote. 


No. The law makes no provision for the 
merger of two or more elementary districts 
located in different counties. 


The rural territory plus the elementary school 
district located in the incorporated village 
would together constitute one voting unit. 

All of the rural territory involved constitutes 
one voting unit, and each high school district 
involved, except the county high school dis- 
trict, is a separate and distinct voting unit. 


ANALYSIS 


1. Your first question presents a case where two Class I school 
districts, A and B, merge as provided in section 79-402, R. S. Supp. 
1949. District A is part of a rural high school district and District B 
is part of a county high school district. 


—849— 


la. You ask if the territory that was originally District A will 
continue to be a part of the rural high school district and if that part 
of the new district that was originally District B will remain a part 
of the county high school district. 


Our answer is in the affirmative. The Class I districts are separate 
and distinct entities from the Class VI, or high school, districts. We 
find nothing in the law which requires Class VI districts to be composed 
of only entire Class I districts, and we can see no reason why part of a 
Class I district may not be in one Class VI district, and part in another. 
The division of territory into districts and classification into various 
kinds of districts are purely for convenience in administering the laws 
pertaining to public education, and apparently the Legislature, in au- 
thorizing the merger of Class I districts, did not intend that the ar- 
rangement as to Class VI districts should be thereby disturbed. 


lb. You next inquire if the petitions requesting the merger of 
these two districts could be so drawn that the new, enlarged district 
would all be either in the rural high school district or the county 
high school district. If so, would such petitions require signatures of 
fifty-five per cent of the two merging Class I districts only, or also 
of the entire rural high school and county high school districts. 


It is our opinion that the petitions may be so drawn as to include 
both the merger of the two Class I districts and also the merger of the 
newly created Class I district with either the rural high school district 
or the county high school district. 


Such petition should be signed by fifty-five per cent of the legal 
voters of the newly created Class I district, composed of Districts A 
and B, the rural high school district. 


We do not believe that it is necessary that such petition contain 
the signatures of fifty-five per cent of the legal voters of the county 
high school district. While it is true that section 79-1101. R. S. 1949, 
provides that hereafter all rural high schools and county high schools 
shall be school districts of the sixth class, the essential distinctions be- 
tween county high schools and rural high schools remain. The rural 
high schools are voluntary organizations of elementary districts for the 
purpose of establishing a high school. The board of education of 
former rural high schools are elected as provided in section 79-1103, 
R. S. Supp. 1949. The board of education of former county high schools 
are elected as provided in section 79-1103.01, R. S. Supp. 1949, and 
make the county superintendent an ex officio member of the board and 
the county treasurer is treasurer of the board. As pointed out by our 
Supreme Court in State ex rel. Hill v. Smith, 111 Neb. 757, 197 N. W. 
418, the legislative intent in providing for county high schools was to 
insure that at least one high school was maintained in each county, 
but it was not to discourage the formation of voluntary rural high 
schools. The county high school is created by statute and not by the 
voluntary act of its member districts and is, in a sense, a residuary 
district in which the territory of a county not already organized into 
a voluntary high school district remains until such time as this terri- 
tory, or any part of it, may be incorporated in a rural high school dis- 
trict. It is the territory out of which new rural high school districts 
are to be carved. For this reason we think a petition signed by fifty- 
five per cent of the voters of the county high school district is not re- 
quired. 
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It is true that the former statute (Sec. 79-1015, R. S. 1943) permit- 
ting withdrawal of districts from the county high school was repealed 
by L. B. 1 of the 1949 Legislature, but the power vested in the county 
superintendent under section 79-402, R. S. Supp. 1949, to change the 
boundaries of districts upon petition would, we think, necessarily imply 
the right to withdraw from the county high school district to another 
upon presentation of petitions signed by a requisite number of the 
legal voters of the districts affected, other than the county high school 
district. 


le. You state that a proposal to merge Class I districts A and B 
into a new Class I district is to be submitted to the voters by a county 
reorganization committee at a special election. If it carries, will the 
portions of the enlarged district which were originally Districts A and 
B continue to be a part of the rural high school and county high school 
districts respectively? Also, who is entitled to vote on this proposition? 


Under L. B. 27 enacted by the 1949 Legislature (Sections 79-426.01 
to 79-426.19, inclusive, R. S. Supp. 1949) a reorganization committee is 
established in each county to formulate plans for the reorganization of 
the school districts in the county. Section 79-426.02 provides that such 
reorganization may be accomplished by creation of new districts, unit- 
ing of two or more districts, subdividing districts, transferring terri- 
tory from one district to another and dissolution of districts already es- 
tablished. The law seems to give the county committee power to pro- 
vide in its plan for the transfer of Class I districts from a county high 
school district to a rural high school district or vice versa, or make 
whatever disposition in this respect that it sees fit. If the plan is 
adopted by the voters at a special election, as provided in section 
79-426.15, whatever changes are included in the plan become effective. 
If the plan includes no changes in this respect the territory included 
in the original District A remains as a part of the rural high school 
and that included in District B remains a part of the county high 
school. 


As to who is entitled to vote on the proposition, section 79-426.15 
provides that the plan shall be submitted “to all the electors of dis- 
tricts within the county whose boundaries are in any manner changed 
by the plan of reorganization.” Section 79-427, R. S. Supp. 1949, de- 
fines the qualifications of a voter at a school election, and only persons 
possessing the qualifications there enumerated should be permitted to 
vote. All rural territory votes as a unit and each high school district 
involved constitutes a separate voting unit. Sec. 79-426.15. 


As we interpret section 79-426.15, the rural districts, voting as a 
unit, must approve the plan, and any former rural high school to which 
territory is proposed to be added or withdrawn must also approve. 
The county high school district, as such, has no vote. In the case you 
present, Districts A and B must vote to merge to make that part of the 
plan effective, and if the plan contains any proposal to transfer either. 
district from the high school district to which it now belongs to another 
high school district, the plan must be approved by a majority of the 
voters in the rural high school districts involved, but not in the county 
high school district. 


1d. You inquire: “Can the county reorganization committee pro- 
pose to merge Districts A and B for elementary school purposes only, 
and to place all of the enlarged district in either the rural high school 
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district or the county high school district for high school purposes? if 
so, who is entitled to vote on this proposition?” 


We believe that under L. B. 27 enacted by the 1949 Legislature 
(Sections 79-426.01 to 79-426.19, R. S. Supp. 1949) the county reorganiza- 
tion committee may propose such a plan, or include it in their proposed 
plan of reorganization. If so, it must be voted on and approved by both 
districts A and B by the rural high school district only. 


2. Your second question states that Districts A and B and Class I 
districts, presumably adjacent to each other, although your question 
does not so state. District A is in one county and part of a county high 
school. District B is in an adjoining county and a part of the county 
high school in that county. You ask if these two districts can be merged 
for elementary school purposes only by petition as provided in section 
79-402, R. S. Supp. 1949. 


The law as it existed prior to the enactment of L. B. 1 by the 1949 
Legislature, provided for the formation of districts from territory lo- 
cated in two or more counties. See section 79-135, R. S. 1943. This 
statute was repealed, however, by L. B. 1, enacted by the 1949 Legis- 
lature, and we find no provision in the present law expressly author- 
izing the merger of Class I districts located in adjoining counties. Sec- 
tion 79-402, R. S .Supp. 1949, reads: “The county superintendent shail 
create a new district from other districts,” etc. If districts in adjoining 
counties were merged it would seem to require the joint action of the 
county superintendents of the respective counties but we find no pro- 
vision for such joint action in the statutes. We believe that in the 
absence of express statutory authority such merger cannot be made. 


3. You inquire: “In the event a county reorganization committee 
draws up a proposal to unite a member of rural elementary districts 
with an elementary district in an incorporated village, * * * how many 
voting units would there be?” 


Section 79-426.15, R. S. Supp. 1949, provides that such reorganiza- 
tion plan “shall be submitted at a special election to all the electors of 
districts within the county whose boundaries are in any manner changed 
by the plan of reorganization. In such elections, all the rural terri- 
tory in the proposed changes shall vote as a unit. If any existing high 
school district is included in the proposed district, it shall constitute 
a separate voting unit. 


It would appear, therefore, that the outlying rural districts plus the 
elementary district in the incorporated village must vote on and ap- 
prove the plan, all voting as a unit. We do not believe that the ele- 
mentary district in an incorporated village would constitute a separate 
unit. 


4. You ask: “In the event a county committee draws up a pro- 
posal for merging some rural elementary districts with two or more 
existing high school districts, will there be one voting unit for the 
residents of the rural elementary districts, and one voting unit for 
each of the existing high school districts, or will there be but two 
voting units; one for the rural territory and one for all of the existing 
high school districts?” 


Section 79-426.15, R. S. Supp. 1949, requires that “all the rural 
territory in the proposed changes shall vote as a unit. If any existing 
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high school district is included in the proposed district, it shall con- 
stitute a separate voting unit.” We construe this to mean that all of 
the rural elementary districts will constitute one voting unit and each 
high school district, excepting the county high school district, will con- 
stitute a separate voting unit, and not one for the rural territory and 
one for all existing high school districts. 


July 13, 1950 
ESTATES 


Disposition of Avails From Action for Wrongful Death, Nebraska 
Law Applies 


SUBJECT: Decedents’ Estates: Disposition of avails from 
Action for Wrongful Death. 


REQUESTED BY: Walter H. Smith, County Attorney, Cass County, 
Plattsmouth, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Robert E. 
Bramson, Special Assistant Attorney General. 
QUESTION: Where decedent, resident of Nebraska, was killed 


as the result of an accident in another state for 
which the decedent’s estate collected damages, 
does the law of Nebraska apply as to whether the 
damages awarded in the other state may be con- 
strued as an asset of the estate out of which to 
pay claims? 


CONCLUSION: Yes. 
ANALYSIS 


The facts are as follows. The deceased, resident of Nebraska, had 
been granted old age assistance from 1940 until 1947 at which time 
she was killed in an automobile accident in the State of Iowa. As a 
result of the accident the administratrix has collected the sum of $1500. 
The deceased left four daughters and one son, none of whom suffered 
any pecuniary loss. The County has filed a claim for the old age as- 
sistance granted the deceased during her life, and the question arises 
as to whether the $1500 damages collected for the accident in Iowa can 
be construed as an asset of the estate. The administratrix is taking 
the position that under the law of Iowa, being Sec. 635.9 Code of Iowa, 
1946, the damages recovered for this wrongful death are not liable for 
the payment of the debts of the estate since the deceased left a hus- 
band, wife, child or parent; in other words, they take the position that 
the law of the State of Iowa applies. 


The law that applies to the administration of an estate is the law 
of the state in which it is being administered and no other law can 
apply. Beale, Treatise on the Conflict of Laws, Vol. III, Sec. 468.1, p. 
1462. Therefore, the law of the State of Iowa does not apply here. The 
following case, In Re Williams’ Estate, 107 N. W. 608, lines up the Iowa 
Court squarely behind the above proposition. At the time of the case 
the statute in Iowa was similar to the one today, although in the case, 
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the accident happened in Michigan and the deceased domiciled in 
Iowa. Referring to the statutory provision, the Iowa Court said: 


«“* * * Tt makes no exception, and, if the fund coming into 
the hand of the administrator is derived from a claim for the 
wrongful death of his intestate, we can now conceive of no 
reason for denying it, the protection of the statute, simply 
because it was recovered under the laws of another state. It 
is perfectly competent for Michigan or any other state creating 
a statutory right of action to designate the person or persons 
who may have the benefit thereof, and such designation will 
govern and control the right of recovery wherever it may be 
enforced. But if any such person or beneficiary resides in 
another jurisdiction, the statutes of the state giving the right 
of action cannot follow the fund when once it has been col- 
lected into the domicile of the beneficiary, and determine 
whether it shall or shall not there be treated as exempt from 
the debts of the deceased. The nature and extent of exemp- 
tions from liability for debt are matters of policy which each 
state adopts for itself in pursuance of what it conceives to be 
the interest of its citizens. Its courts will take notice of the 
laws of its sister states so far as may be necessary to deter- 
mine questions of title and ownership of property in contro- 
versy, but will look only to its own laws to determine whether 
the property in its jurisdiction is exempt from liability for 
debt. * * *” 


The facts given in your request are specific in that no pecuniary 
loss was suffered by the children of the deceased as the result of the 
accident in which the deceased met her death. Section 30-809, R. S. 
Neb. 1943, created the action for wrongful death. 


“Whenever the death of a person shall be caused by the 
wrongful act, neglect or default, of any person, company or 
corporation, and the act, neglect or default is such as would, 
if death had not ensued, have entitled the party injured to 
maintain an action and recover damages in respect thereof, 
then, and in every such case, the person who, or company or 
corporation which would have been liable if death had not 
ensued, shall be liable to an action for damages, notwithstand- 
ing the death of the person injured, and although the death 
shall have been caused under such circumstances as amount 
in law to felony.” 


Section 30-810, R. S. Neb. 1943 (as amended in 1945), stipulates 
that damages from such an action are limited to the pecuniary loss 
suffered by certain designated persons. 


“Every such action * * * shall be brought by and in the 
name of his personal representatives, for the exclusive benefit 
of the widow or widower and next of kin. The verdict or 
judgments should be for the amount of damages which the 
persons in whose behalf the action is brought have sustained. 
The avails thereof shall be paid to and distributed among the 
widow or widower and next of kin in the proportion that the 
pecuniary loss suffered by each bears to the total pecuniary 
loss suffered by all such persons. * * * The amount so received 
in settlement, or recovered by judgment, shall be reported to 
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and paid into such court for distribution, subject to the order 
of such court, to the persons entitled thereto * * * Provided, 
such amount shall not be subject to any claims against the es- 
tate of such decedent.” 


It will be noted that while the statute states that the action will be 
brought for the exclusive benefit of the designated persons, it specifi- 
cally states that “the avails thereof” shall be paid in proportion to the 
pecuniary loss. The statutes are silent as to non-pecuniary losses, and 
this would imply that any funds received as compensation for non- 
pecuniary loss are not exempt from being used to pay the claims against 
the estate. It is further noted that nowhere in the statutes is any 
distinction made as to where or in what states the cause of action 
arises. 


Assets are not exempt which are expressly not made exempt. The 
reasoning for this simple statement is found in In Re Contest Proceed- 
ings, 31 Neb. 262, 275: 


“* * * jit would be impossible for any court to supply a 
casus omissus by giving force and effect to the language of the 
statutes when applied to a subject about which nothing what- 
ever is said, and which, to all appearances, was not in the 
minds of the legislature at the time of the enactment of the 
law. * * *” 


July 14, 1950 
ROADS 


Districts, Abolishment and Re-established by County Commissioners 
Without Notice 


SUBJECT: Road Districts—Establishment. 

REQUESTED BY: Elmer F. Witte, County Attorney, Pawnee City, 
Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 


H. Meyer, Assistant Attorney General. 


QUESTION: Where a county operating under the commissioner 
system has abolished its road districts, may it 
subsequently re-establish such districts with the 
same or different boundaries, and if so, must the 
county board give notice of such action? 


CONCLUSION: The county commissioners may again divide the 
county into such road districts as they may deem 
necessary, using the old boundaries or establish- 
ing different boundaries as provided by Section 
39-211, and no notice of such action is necessary. 


ANALYSIS 


Section 39-211, Revised Statutes of Nebraska, 1943, provides in 
part: 
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“The * * * county board under commissioner system may, 
when it déems it advisable, divide the county, except the por- 
tion occupied by the cities and incorporated villages, into as 
many road districts as may be necessary, and alter the bound- 
aries thereof as may seem proper; * * *.” 


It is our opinion that under the foregoing section the county board 
may divide the county into such road districts as it may deem advis- 
able, either by re-establishing the boundaries of the districts as they 
formerly existed, or by establishing different boundaries, so long as 
the division is made in accordance with the provisions of the above 
section. Since the county board would be exercising a delegated legis- 
lative function, rather than a judicial function, in dividing the county 
into road districts, it is our further opinion that the failure of the stat- 
ute to provide for notice would not affect the validity of the county 
board’s action. 


July 17, 1950 
PUBLIC POWER DISTRICTS 


Office of Director Within Statute Prohibiting One’s Name on 
Ballot More Than Once 


SUBJECT: Public Power and Irrigation Districts—Applica- 
tion of General Election Statutes to Directors 
thereof. 

REQUESTED BY: Burr R. Davis, County Attorney, Wayne, Ne- 
braska. 

OPINION BY: Clarence S. Beck, Attorney General; Bert L. Over- 


cash, Assistant Attorney General. 


QUESTION: May an individual have his name on the primary 
election ballot as candidate for director of the 
Wayne County Rural Public Power District and 
as a candidate for County Commissioner. 


CONCLUSION: No. Section 32-505, R. S. Neb. 1943 Supp. pro- 
hibits a candidate's name from appearing on the 
ballot more than once and.under this statute a 
candidate cannot run for two public offices. The 
office of director of such district is a public office 
within the meaning of this statute. 


ANALYSIS 


Section 32-505, R. S. Supp. 1949, which is a part of our general 
election statutes, provides: 


“Every ballot shall contain the name of every candidate 
whose nomination for any office specified in the ballot has 
been certified or filed according to the provisions of sections 
32-1107, 32-1133, 32-1162, 32-1166, and 32-1203 to 32-1206, and 
no other names. The name of a candidate shall not appear on 
the ballot more than once. * * *” 
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The prohibition involved in the sentence that is emphasized was 
added to the section in 1901 (See Laws of Nebraska, 1901, p. 344) and 
has remained in the statute at all times thereafter. 


This type of legislation has generally been sustained against con- 
stitutional attack. 29 C. J. S. Sec. 169, p. 244; State v. Dunbar (Ida.) 
230 P. 33. 


The question presented for our opinion is whether the prohibition 
that the name of no candidate shall appear on the ballot more than 
once is applicable to directors of public power and irrigation districts 
in Nebraska. An opinion of this office dated October 25, 1943 held 
that this statute applied only to candidates for public office and dele- 
gates to county, state or national conventions of political parties were 
not public officers and not subject to this restriction. See Report of 
Attorney General 1943-1944, p. 147. 


There is no precise definition of “public office’ and “public offi- 
cer” which will “adequately and effectively cover every situation”. 
People v. Rapsey (Cal.) 107 P. (2) 388, 390. Examination must be made 
of the particular constitutional or statutory provisions and the purpose 
and intent to be found therein. 


In the state of Idaho it has been held that elected officers of an 
irrigation district are “public officers” within the scope of general 
election statutes regulating contests for office. Hertle v. Ball (Ida.) 72 
P. 953, 954; and that funds of such a district are “public moneys” of the 
treasurer who is a “public officer” within the terms of a statute grant- 
ing preference to such funds in failed banks. In re Bank of Nampa, 
157 P. 1117, 1118. The same state however holds that the manager 
of such a district is not a “public officer’’ and not subject to certain 
statutes dealing with the compensation of public officers. Carter v. 
Niday (Ida.) 269 P. 91. 


The Supreme Court of New Mexico held in Davy v. McNeill, 240 
P. 482, that a provision in the state Constitution fixing the qualifica- 
tions of voters at “all elections for public officers”, was not applicable 
to public corporations such as irrigation districts. 


It is true that the range of activities of public corporations has been 
greatly increased in recent years. In Britain the “instrumentality 
through which nationalization is being carried out is the public cor- 
poration” in most instances. See Harvard Law Review, June 1950, 
volume 63, p. 1321. Our concept of a public corporation was well stated 
by the Supreme Court of Utah in the early case of City of Ogden City 
v. Bear Lake & R. Co., 52 P. 697, 699: 


“A public corporation is not a legal entity or person, whose 
interests can be considered separate and apart from its people. 
It is but an instrumentality created and perpetuated for their 
benefits. Its officers, as such, are nothing more than agents of 
the public.” 


Our public power and irrigation districts are generally organized 
under the provisions of chapter 70, article 6 of our statutes. This is the 
Senate File 310 act originally passed by the 1933 Legislature. The 
Rural Power District act passed by the 1949 Legislature, provides in 
section 70-803 (7) that districts thereunder shall be subject to and 
governed by the foregoing article 6 district laws. 
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In determining the nature of the office of director of these dis- 
tricts it is to be observed that they are elected in the same manner 
and method as district judges (70-610); vacancies on the ballot occur- 
ing after a primary election are filled under a general election statute 
(70-610); regular election officers must perform their usual duties in 
connection with elections of such directors (70-610); the secretary of 
each district certifies the essential election data to the Secretary of 
State (70-611); elected directors take the usual oath of public officiais 
and give bond (70-616-617); and such directors are removable from 
office in the same manner as county officials (70-618). 


It is specifically provided in the public power district act that no 
member of a governing body of a municipality may be named or ap- 
pointed to the original board of directors. Section 70-619, R. S. Neb. 
1943 Supp. 


It has been held that public power and irrigation districts are 
public corporations and constitute a governmental subdivision of the 
state. Platte Valley Public P. & I. D. v. County of Lincoln, 144 Neb. 
584; Consumers Public P. D. v. Eldred, 146 Neb. 926; Loup River Public 
P. D. v. North Loup River Public P. & I. D., 142 Neb. 141. 


The first case just cited, quotes earlier decisions involving irriga- 
tion districts (p. 591) to the effect that agents thereof are “public agents 
of the state”. The conclusion is reached that the public districts created 
under chapter 70, article 6 are no different in this regard than the 
earlier irrigation districts. 


In Drainage District No. 1 of Lincoln County v. Suburban Irriga- 
tion District, 139 Neb. 333, 341, it was held that the board of super- 
visors of a drainage district are “public officers”. 


We believe that the foregoing decisions as well as the general law 
in this field, require the conclusion that directors of public power and 
irrigation districts are public officers and subject to the restrictions in 
section 32-505, R. S. Neb. 1943, Supp. 42 A. J., p. 880, 888: Alney v. 
Brigham (Ky.) 150 S. W. (2) 935, 135 A. L. R. 1024, 1031-1032. 


July 17, 1950 
HOSPITALS AND NURSING HOMES 
Parole of a Sexual Psychopath, Power Vested in District Court 


SUBJECT: State Institutions—Sexual Psychopaths, Release 
on Probation. 


REQUESTED BY: Frederick H. Wagener, County Attorney, Lincoln, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
QUESTION: Where an individual has been committed to a 


state hospital for the mentally ill under the pro- 
visions of Article 29, Chapter 29, may he be re- 
leased on parole by the superintendent of the 
hospital? 
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CONCLUSION: No. Exclusive jurisdiction over the custody of an 
individual committed as a sexual psychopath is 
vested in the district court, the superintendent of 
the hospital being limited to making recommen- 
dations in such cases. 


ANALYSIS 
Section 83-342, R. R. S., 1943, provides: 


“When a patient is discharged from the hospital by the 
authorities thereof, whether with or without application there- 
for, notice of the order of discharge shall at once be sent by 
the superintendent of such hospital to the clerk of the district 
court of the county from which the patient was committed. 
The county board of mental health shall forthwith cause such 
patient to be removed and at once provide for the care of such 
person in the county, as in other cases, unless such patient is 
discharged as cured. * * *” 


Section 29-2906, R. S. Supp., 1949, provides: 


“After commitment of any person found to be a sexual 
psychopath, such provisions of Chapter 83, Article 3, as are 
not in conflict with the provisions of this section shall be 
applicable with respect to the care and custody of such sexual 
psychopath; Provided, that regarding the right of discharge 
provided by section 83-342, the superintendent of the institu- 
tion to which commitment is made shall make written recom- 
mendation for discharge to the court from which, the person 
was committed. Such court after considering such recom- 
mendation may at its discretion free or release on probation 
the person committed.” 


We think it clear from the foregoing, and from a consideration of 
other sections of the 1949 act dealing with the special procedure in 
cases of sexual psychopaths, that it was the legislative intention to vest 
exclusive jurisdiction in the district courts in matters relating to the 
custody of individuals committed as sexual psychopaths, and that such 
individuals could not be released on probation or otherwise, except 
upon order of the court. The general authority of a superintendent of 
a state hospital for the mentally ill to release or discharge a patient 
does not extend to the individual committed to the institution as a 
sexual psychopath, the superintendent’s authority in such cases being 
limited to the making of recommendations to the committing court, 
which may then in its discretion free or release on probation the in- 
dividual so committed. 


July 18, 1950 
SCHOOL DISTRICTS 
Class III District, No City: Treasurer Chosen by Board of Education 


SUBJECT: School Districts—Treasurer of Class III District 
Where No City Within the District. 
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REQUESTED BY: Mr. F. B. Decker, Department of Public Instruc- 


tion. 
OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
QUESTION: Where a Class III school district does not have a 


city within its boundaries, in what manner is the 
treasurer of the district determined? 


CONCLUSION: The board of education of a third class school dis- 
trict has the power to choose its own treasurer 
where there is no city within the district. 


ANALYSIS 
Section 79-807, R. R. S., 1943, provides: 


“The boards of education of third class school districts 
shall have power to select their own officers and make their 
own rules and regulations not inconsistent with any statute 
applicable to such districts. * * *” 


Section 79-809, R. R. S., 1943, provides: 


“The city treasurer of the city which is within a third 
class school district shall be ex officio treasurer of the school 
district.” 


We think it clear from the foregoing quotations that if there is no 
city within the boundaries of the class III district, the treasurer is 
selected by the board of education, just as in the case of a Class II dis- 
trict. 


July 18, 1950 
SCHOOL BUILDINGS 


Reversion of Non-Used School Land, Disposition and Use of Building 


SUBJECT: Schools; Deeded land reverting to grantor because 
of non-use. 


REQUESTED BY: F. B. Decker, Director of Administration, Depart- 
ment of Public Instruction. 


OPINION BY: Clarence S. Beck, Attorney General; Robert E. 
Bramson, Special Assistant Attorney General. 
QUESTION: Real Estate conveyed by auit claim deed to a 


school district upon the condition that when the 
land is no longer used for school purposes the title 
and possession of the same shall revert to the 
grantor or her heirs or assigns; when the deeded 
land reverts back to the original estate: 


(1) Does the District have power to sell or move 
a brick building situated thereon? 
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(2) Does the owner of the land have authority to 
take over before the building is completely 
vacated? 


(3) Can the District continue to use the building 
as a community house? 


CONCLUSION: (1) No. 


(2) No; as long as building is still being used for 
school purposes. 


(3) No; unless the building was still being ‘used 
for school purposes. 


ANALYSIS 


The facts are as follows: School district No. 31 in Jefferson County 
was the recipient of one acre of land, conveyed by quit claim deed, and 
the aforesaid deed contained in part the following proviso: 


“When same is not used for school purposes the title and 
possession of same shall revert to the grantor or her heirs or 
assigns. 


“Grantee agrees to erect and maintain a suitable fence 
around the above described tract of land. 


“To have and to hold, all and singular, the above described 
premises, together with the appurtenances, unto the said 


School District No. 31.” 
A brick school building was subsequently erected upon the premises 
and the question now arises as to the status of that building, if and 
when the land reverts back to the original estate because of non-use 
for school purposes. 


The School District does not have the power to sell or move the 
brick building, but of course, School District No. 31 is entitled to a 
judicial determination as to the status of the brick school building. A 
recitation of what the situation on the subject matter in Nebraska is 
may be of some help in clarifying your ideas of what the law might 
be, and what conclusion might be reached by a competent court. 


The general rule of the common law is that whatever is once an- 
nexed to the freehold becomes part of it, and cannot afterwards be 
removed except by him who is entitled to the inheritance. Van Ness 
et ux v. Pacard, (1829), 7 L. Ed. 374. The common law is also embodied 
in what is generally thought to be the weight of authority on the sub- 
ject of fixtures in the United States. 


“Whether or not a building erected on land is a fixture de- 
pends, as in other cases generally, upon the mode of attach- 
ment or annexation, the character of the structure, the inten- 
tion of the person making the annexation, and the relation- 
ship of the parties. As a general rule, a building on land is 
considered as a part of the realty or, at least, it is so presumed; 
and the burden of proof is upon the party who claims that it 
is personal property to show that it retains that character. 
* * #” 99 A. J. page 778. 
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The common law is made applicable in Nebraska, in the absence of any 
organic or statutory law on the particular subject, by Sec. 49-101, R. S 
Neb. 1943: 


“So much of the common law of England as is applicable 
and not inconsistent with the Constitution of the United 
States, with the organic law of this state, or with any law 
passed or to be passed by the Legislature of this state, is 
adopted and declared to be law within the State of Nebraska.” 


In 1879 the Nebraska court lined itself up behind the common- 
law theory of attachment to the realty in the case of Freeman v. Lynch, 
8 Neb. 192. 


“It is well settled by the clear weight of authority in this 
country, that houses or other structures of permanent char- 
acter erected on the land of another, under an agreement, ex- 
press or implied, that they are to remain the personal property 
of the builder, do not attach to and become annexed to the 
realty. * * * In the absence of any agreement, express or im- 
plied, or evidence of intention, everything which is annexed 
to the freehold becomes a part of the realty, and cannot be 
severed from it and reinvested with the character of personal 
property except by the owner of the land. * * *” 


The situation posed here is one on which there is a relative scar- 
city of authority in Nebraska. Most of the Nebraska cases deal more 
or less with “estates upon condition subsequent”, whereas here we are 
dealing with an “estate in fee simple defeasible”. This latter form of 
estate is well distinguished in the Restatement of Property, and from 
the following it can be seen how the condition subsequent cases might 
not apply. 


“On the occurrence of the event on which an estate in 
fee simple defeasible is effectively limited to end in accord- 
ance with the terms of either a special limitation or an exe- 
cutory limitation, such estate immediately ceases. * * *” Rest. 
of Property, Sec. 56. 


“The term ‘special limitation’ denotes that part of the lan- 
guage of a conveyance which causes the created interest auto- 
matically to expire upon the occurrence of a stated event, and 
thus provides for a terminability in addition to that normally 
characteristic of such interest. 


“(Illustration 4). A, owning Blackacre in fee simple ab- 
solute, transfers Blackacre ‘to the Town of B and its successors 
and assigns to be held by it and them so long as the said 
Blackacre is used for public school purposes.’ Town B has an 
estate in fee simple determinable. A has a possibility of re- 
verter.” Rest. of Property, Sec. 23. 


The reason for the distinction is that there are many authorities to the 
effect that a recital in the deed of conveyance that it is made upon a 
money consideration, and a further consideration that the grantee shall 
do certain things, or that only a certain use shall be made of the prop- 
erty, does not impose a condition and does not create an estate upon 
a condition subsequent. Majerus v. Santo, 143 Neb. 781. Further- 
more, estates upon condition subsequent, which, after having been 
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fully vested may be defeated by a breach of the condition, are never 
favored in law, and that no deed will be construed to create an estate 
upon condition, unless the language to that effect is so clear that no 
room is left for any other construction. Ruggles v. Clare, 45 Kan. 
662, 26 Pac. 25. 


In order to show what might happen if the Nebraska court would 
fail to make the distinction between estate upon condition subsequent 
and estate in fee simple defeasible (we have no indication so far in the 
cases that such a distinction is made in Nebraska), we need only look 
to the case of Brooks v. Kimball County, 127 Neb. 645, 256 N. W. 501. 
In the Brooks case the condition in the deed read as follows: 


«“* * * The condition of this deed is that the county com- 
missioners of said Kimball county shall erect and maintain a 
county court house on said block. * * *” 


There was testimony from several qualified witnesses that it was the 
intention of the parties to the deed that when the property was no 
longer used for that purpose it would go back to the grantor; that is, 
if the county ever abandoned it as a court house site. The holding of 
the court is as follows: 


“We construe this deed to be an outright grant by William 
Yannayon to Kimball county of the real estate in question, 
perhaps with a condition attached to it, which is a condition 
subsequent, that would require performance on the part of the 
county commissioners of that county, and which condition the 
commissioners did perform in erecting the courthouse on the 
block in question and maintaining it from about 1892 or 1893 
to about December 1928, which was a substantial compliance 
with the condition subsequent and sufficient, we believe, to 
transfer to the county for all time to come the fee-title to the 
real estate in question. Without any further or other expres- 
sion in the deed it clearly shows it is without even the pos- 
sibility of a right of reverter and at the most that is all that 
could exist in so far as the heirs of Sarah Yannayon are con- 
cerned.” (Emphasis supplied). 


The Brooks case cites a Texas case, Maddox v. Adair, 66 S. W. 811, 
wherein that court held that a grantor conveys realty to be used for 
school purposes, in order to increase the value of adjacent property, on 
condition that, on the grantee’s failure to establish and maintain the 
school, the premises shall revert, and a school is maintained until the 
grantee has disposed of his adjacent property, he cannot claim a for- 
feiture after discontinuance of the school, as the purposes of the con- 
dition were fulfilled. 


On the other hand, the Nebraska Supreme Court in Nye-Schneider- 
Fowler Grain Co. v. Hopkins, 98 Neb. 512, 153 N. W. 591, favored a 
reverter clause conveying land back to the grantor. The facts of the 
case were that the land was conveyed to a grain company without other 
consideration than a written contract, wherein it was provided that the 
grain company should build and operate a grain elevator thereon, the 
grantor railway company to furnish a “free in-switch” thereto, and in 
case of the destruction of the elevator by fire, or otherwise, the grain 
company should rebuild within a reasonable time, and on failure so 
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to do title should revert to the grantor. The elevator was destroyed by 
fire and subsequently the grain company had taken no steps toward 
rebuilding, nor did they show any intention to rebuild, and the court 
held that the title to the land reverted to the grantor. This case was 
subsequently vacated by the same court in 99 Neb. 244 for the reason 
that the grantor did not allow the grantee a reasonable time to rebuild 
as allowed in the agreement, but the court’s attitude on the basic ques- 
tion of reverter remained. 


As can be seen the law on this subject is in somewhat of a flux, 
but both sides of the problem have been simplified for your benefit. 
The agreement in this situation was a very specific one. The School 
District had the fee in the land, but the District had agreed to let the 
land revert back if and when it was not used for school purposes. 
It is noted that nowhere in the agreement is any mention made of the 
ownership and character of buildings to be subsequently built. In the 
absence of any arrangement on this point, it is our opinion that the 
brick school building becomes a part of the realty. 


You ask further whether the owner of the land has authority: to 
take over before the building is completely vacated. The tenor of the 
agreement is that the District may continue to use the property so long 
as it is for school purposes; therefore, upon non-use the owner of the 
jJand has authority to take over the property. Use or non-use is a 
question of fact. If the building is still being used for school purposes 
the owner of the land has no authority to take over the building. 


You also ask whether the School District can continue to use the 
building as a “community house”. The deed is very specific in that 
the land must be used for school purposes. The right to occupy land 
for school purposes carries with it the right to use the land for all pur- 
poses connected with the operation of the school. It is generally held 
that when land has been dedicated to a definite and specific purpose 
by grant or devise, the property cannot, without the consent of the 
grantor or devisor, or his successor in interest, be used for any other 
purpose. Mahoney v. Board of Education, 107 Pac. 584 (Calif.). In 
recent years there has been a liberalizing tendency in favor of extend- 
ing permissible uses, but school boards have no authority to permit 
schoolhouses to be used for any purpose interfering with their use as 
schools. The courts will be more liberal in permitting collateral uses 
of public and educational advantage, such as lectures, entertainments, 
ete., than in permitting those uses which are of strictly private advan-: 
tage, such as dances, etc., 47 Am. Jur. pp. 344, 345. 


The recognition of the propriety of devoting school property to 
certain uses is historical. In rural, frontier, and less populous com- 
munities, it frequently happened that the schoolhouse was the only 
structure available for the accommodation of the citizenry assembled 
for civic, educational, and social purposes. This situation still is the 
case in many of our School Districts, but in light of the fact that this 
property was conveyed by a deed specifically giving a right of rever- 
sion upon the non-use of the land for school purposes, we can reach 
no other conclusion than that there must be sufficient relationship be- 
tween the use for community purposes and the use for school purposes. 
If the use for community purposes interferes in no way with the use 
of the building for school purposes then it would be permissible to use 
the building as a community house, but if the building is abandoned 
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for school purposes and is retained solely as a community house, that 
would be contrary to our first conclusion set out in this opinion. 


July 18, 1950 
COUNTY BOARD 


Contract Letting for Roads Where County is in Three Districts, 
Determination of Low Bid 


SUBJECT: Counties; award of contract to lowest and best 
bidder. 

REQUESTED BY: Arthur W. Kummer, County Attorney, Columbus, 
Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 

QUESTION: Whether a county board which for purposes of 


purchasing materials for rural mail route im- 
provement program divided county into three 
portions and published notices calling for bids for 
laying down gravel on roads in the respective por- 
tions may properly reject offer of one who made 
the lowest bid to furnish gravel in one portion 
of the county only and award a contract to one 
who made lowest bid to furnish gravel in all por- 
tions upon condition that the bid be considered as 
one for all portions or none? 


CONCLUSION: Yes. 
ANALYSIS 


Our opinion of May 13, 1949 to the Dodge County Attorney affirmed 
that it was within the power of a county board to call for bids in any 
way it chose and so to award a contract or contracts as in its judgment 
to obtain gravel for the county at the lowest possible cost. 


It appears that a public body has a discretion, particularly where a 
statute, as does section 39-810, R. S. 1943, authorizes a letting to “the 
lowest and best bidder”, to award a contract for an entire improve- 
ment to one bidder notwithstanding bids have been solicited upon a 
portion or section basis. 43 Am. Jur. 779, section 38; 123 A. L. R. 578. 
The phrases “lowest and best bidder” and “lowest responsible bidder” 
sre pretty much co-extensive, 43 Am. Jur. 785, section 42, and both 
phrases are used in section 39-810. 


In the instant case the notices do not purport to bind the county 
board to let contracts for portions and do provide for rejection of any 
or all bids. A bid on one portion of an improvement where acceptance 
thereof is tied to acceptance of bids on other portions cannot be said 
to be unresponsive to nor at variance with the proposals in a case such 
as this, where all bidders were necessarily thrown on notice that the 
county board intended to lay down gravel on various roads throughout 
the county as a whole. Neither by bidding on one portion only, nor by 
tying bids, in respect to a public work which required a supply of a 
single material, could bidder control the discretion of the board which 
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was at liberty both under its proposals and the statute to determine 
which bidder was “lowest and best”. State v. Board of Commission- 
ers, 105 Neb. 577, 185 N. W. 530; Best v. City of Omaha, 138 Neb. 325, 
293 N. W. 116. The board was free to reject any bid which, when 
considered with other bids, could not be demonstrated to be the 
lowest and best bid for supplying the county’s requirements for gravel, 
notwithstanding for bidding purposes the whole had been split into 
portions, the obvious intention being to enable the county board to 
consider the public advantage and welfare and thereby to obtain the 
best possible bids in the circumstances, either by portions or by the 
whole. The command of section 39-1005, R. S. Supp. 1949 to permit 
competitive bidding was observed by the board. 


July 22, 1950 


BIDS 
County Road Contracts, When Bid Soliciting Necessary 

SUBJECT: Counties; solicitation of bids for road improve- 
ment. 

REQUESTED BY: John M. Neff, County Attorney, Lexington, Ne- 
braska. 

OPINION BY: Clarence S. Beck, Attorney General William T-. 
Gleeson, Assistant Attorney General. 

QUESTION: Whether in a case where a county board intends 


to accomplish road repair or improvement, and 
desires to use county employees and equipment, it 
is necessary first to solicit bids, and, if not, may 
the county then purchase the necessary materials, 
such as gravel, without soliciting bids? 


CONCLUSION: Where cost of road improvement exceeds $500, 
bids must be solicited for labor, and materials, 
save that proposal may exclude materials which 
county already owns or may exclude cost of labor 
or equipment where special statute under which 
road improvement is to be made authorizes a 
county to use its own labor and equipment; re- 
pair, as distinguished from improvement of roads 
need not be contracted for, regardless of cost. 


ANALYSIS 


Our opinion of June 20, 1949, to the Butte County Attorney, re- 
lating to contracting by a county, is hereby superseded insofar as that 
opinion relates to the procedure to be followed in purchasing gravel 
for road improvement. 


In 1905 the legislature exacted S. F. No. 181, comprising four sec- 
tions of which sections 1, 2 and 3 now appear as sections 39-242, R. S. 
Supp. 1949 and sections 39-205 and 39-206, R. S. 1943, respectively. 
These sections, taken together, relate to the levy of a special tax for 
the purpose of improving roads by petition of resident freeholders in 
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a road district, precinct or township; provide for the manner in which 
the work shall be planned, bids shall be solicited, the power of a 
county board to reject bids, and the authority of the board to control 
the expenditure of the money. Section 1 of S. F. No. 181, now section 
39-242, was amended at various times thereafter. Whether or not sec- 
tions 39-205 and 39-206 were repealed by implication or by reason 
of repugnancy to section 39-242 as that section was amended from time 
to time is now beside the point in view of the fact that sections 39- 
205 and 39-206 were reenacted by the adoption of the Revised Statutes 
of Nebraska. In Re Estate of Berg, 139 Neb. 99, 296 N. W. 460. 


Thus sections 39-242, 39-205, and 39-206 constitute a special statute 
relating solely to road improvement in road districts, townships and 
precincts by use of the proceeds of the taxes and contributions ob- 
tained pursuant to section 39-242, Gembler v. City of Seward, 136 Neb. 
196, 285 N. W. 542. However, section 39-205 does not bear any rela- 
tion whatever to section 39-211.01, R. S. Supp. 1949 which, in language 
similar to that used in section 39-242, deals with road improvement in 
counties under seven or more commissioner form of government. 


Where a county board undertakes a road improvement program 
in a precinct, township or road district and intends to finance the cost 
thereof out of taxes and contributions raised pursuant to section 39- 
242, then section 39-205 provides that a contract for the work required 
to accomplish the contemplated improvement shall be awarded to 
“the lowest and best bidder”. See Best v. City of Omaha, 138 Neb. 325, 
293 N. W. 116 for a judicial construction of this sort of language and 
see also 43 Am. Jur. 785, section 42 and section 44. We think where 
a board determines that the lowest bid received entails a cost in excess 
of what the project would cost if constructed by means of the labor 
force and equipment of the township or the county, that the county 
board would have sufficient cause, within the meaning of the statute, 
to reject such a bid and to cause the work to be done with the town- 
ship or county labor force and equipment and to charge the cost against 
the fund. 


The question whether it would be necessary to solicit bids for the 
gravel and other materials needed on such a project is the same ques- 
tion which arises in connection with road improvement under the Rural 
Mail Route Act, sections 39-1001 to 39-1009, R. S. Suipp. 1949, where 
the labor force and equipment may be furnished by the county in ac- 
cordance with the implicit authorization to do so contained in section 
39-1005. We find no language in sections 39-210 and 39-211.01, or in 
sections 39-242 and 39-205, or in sections 39-1001 to 39-1009, which 
purports to relieve the county board of the necessity to comply with 
sections 39-810 and 39-820, R. S. 1943, where the cost of the improve- 
ment exceeds the amount set forth in those sections. 


Sections 39-810 and 39-820, together with other portions of Article 
& of Chapter 39, derive from H. R. 255, Laws of Nebraska, 1905. Not- 
withstanding amendments and the revision and rearrangement of the 
respective sections of that act in the Revised Statutes of 1943, each of 
the sections is to be construed and precisely as though it had been 
originally enacted in its amended and revised form. State v. Heve- 
lone, 92 Neb. 748, 139 N. W. 636; Gembler v. City of Seward, supra. 


We note from an examination of the history of section 39-810 that 
prior to the revision of 1943 this statute did make a distinction between 
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the work and labor necessary and the materials required in accom- 
plishing road improvement. See section 39-801, R. S. Supp. 1941, which 
now appears as section 39-810, R. S. 1943. As section 39-810 now 
stands it is clear that the language which declared that distinction is 
no longer contained in the statute. It is plain, now, where the cost 
of road improvement exceeds $500 that bids must be solicited. The 
only distinction between work and labor and the necessary materials 
is in respect of bridges rather than of road improvement. Section 39- 
820 makes it equally plain that if the whole of the road improvement 
program costs in excess of $500, then the breaking of it down into 
individual construction projects will avail nothing where any project, 
so broken down, will cost in excess of $100. The requirement of sec- 
tions 39-810 and 39-820 that road improvement shall be accomplished 
by contract, where the cost is in excess of the stipulated amounts, may 
be considered to be restricted to materials alone only in a case where 
road improvement is being done under a statute which implicitly au- 
thorizes the doing of the work by county labor and equipment. 


Granting that the Rural Mail Act, or any other special statutory 
provision relating to road improvement, is a special statute, still the 
rule is that the provisions of a special statute, enacted subsequent to a 
general statute relating to the same subject matter, only govern to 
the extent of the conflict between the two. Canada v. State, 148 Neb. 
115, 26 N. W. 2d 509. Further, statutes in pari materia are to be con- 
strued together and considered as parts of a homogeneous system. 
Enyart v. City of Lincoln, 136 Neb. 146, p. 150, 285 N. W. 314. Ulti- 
mately, of course, the controlling consideration in the construction 
of various statutes relating to the same subject matter is to arrive at 
the legislative intention. 


We are forced to the conclusion, therefore, where road improve- 
ment is contemplated, and the cost is in excess of the amounts set forth 
in sections 39-810 and 39-820, that the county must advertise for bids; 
that the proposals may exclude materials only in those cases where a 
county possesses its own supply of gravel and may exclude the cost 
of labor and equipment only where there is implicit or express author- 
ity under a special statute to use county labor and equipment. 


Sections 39-508 and 39-509, R. S. 1943, do not provide for and de- 
parture from the requirement that road improvement be accomplished 
by contract, the language of section 39-509, particularly, being so de- 
vised as to make it plain that the county board has the discretion to 
undertake all, a portion or none of the improvements recommended by 
the highway commissioner. 


Cheney v. County Board of Supervisors, 123 Neb. 624, 243 N. W. 
881, which interpreted section 39-801 prior to its revision as 39-810, as 
above noted, settled only the point that repair (resurfacing) of roads, as 
distinguished from improvement (new or additional construction) need 
not be contracted for nor bids solicited. We think the court made it 
clear, indirectly, in the Cheney case that to prepare a road-bed for, 
and for the first time to lay down thereon, a coat of gravel constitutes 
an improvement of that road. 


That the legislature, by piece meal amendment and enactment of 
various statutes relating to road improvement, may have created a 
complicated situation is not a matter which can effect the construction 
of the statutory provisions. It is enough to perceive that most of the 
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law was written, notwithstanding recent amendments, at a time when 
counties did not buy expensive road-making equipment and the traffic 
on highways was composed predominantly of the horse-drawn type of 
vehicle. 


July 25, 1950 
COUNTY BOARD 


Direction of Road Work, Continuance of Separate Compensation 


SUBJECT: County Board; Compensation. 

REQUESTED BY: Cyril P. Shaughnessy, County Attorney, St. Paul, 
Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 

QUESTION: May members of the County Board continue to re- 


ceive compensation for each day actually em- 
ployed in directing road work in his district, to 
be paid at the rate of five dollars per day out of 
the road fund of his district? 


CONCLUSION: Those members of the County Board whose term 
of office commenced prior to August 27, 1949 may 
continue to receive such compensation until the 
expiration of the existing term. 


ANALYSIS 


In Ramsey v. County of Gage, 22 S. C. J. 24, 153 Neb. 24, the 
Supreme Court made it clear that Article III, Section 19, of the Ne- 
braska Constitution applies to a county commissioner, and that his 
salary may not be increased or diminished during his term of office: 


“It positively forbids increasing or diminishing the com- 
pensation of all officers, state and county, whose salaries are 
fixed by the Legislature. It was designed to protect the in- 
dividual officer against legislative oppression and, further, to 
curb the activities of public officers in lobbying to induce the 
Legislature to increase salaries.” 


The case of State, ex rel. Maltman v. Adams County, 119 Neb. 826, 
231 N. W. 29, makes it equally clear that the pay which members of 
the county board receive for directing road work is a part of their 
compensation, and not subject to the overall limitation provided else- 
where in the section. 


L. B. 461, adopted by the 1949 Legislature, and effective on August 
27, 1949, amended Section 33-128 by eliminating the separate provision 
for compensation for directing road work, although it did provide for 
an increase in the regular per diem of board members. The case of 
Ramsey v. Gage County, cited above, held that the members were not 
entitled to the increase in per diem during the term of office existing 
at the time L. B. 461 became effective. By the same token, L. B. 461 
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could not operate to reduce the compensation of board members for 
the duration of the term in existence on the effective date of the act. 


It is, therefore, our conclusion that the compensation of county 
board members not yet eligible for the increase provided by L. B. 461 
should continue to be based upon the schedule provided in Section 
33-128 prior to the effective date of L. B. 461. Mileage is not a part 
of the compensation of board members, and, therefore, claims for 
mileage may be submitted in accordance with L. B. 461. 


July 26, 1950 
ASSISTANCE 
Old Age Assistance Lien, Attachment to Inherited Real Estate 
SUBJECT: Paupers and Public Assistance; lien on real estate. 


REQUESTED BY: Neil C. Vandemoer, Director of Assistance, De- 
partment of Assistance and Child Welfare, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether in a case where payment of old age 


assistance benefits was discontinued subsequent to 
the inheritance of an interest in real estate by the 
recipient, a certificate, as notice of a lien, may now 
be filed against such real estate for the amount of 
benefits paid from September 7, 1847 to date of 
termination of payment of benefits? 


CONCLUSION: Yes. 
ANALYSIS 


An estate in land, whatever the quality thereof, whether acquired 
by operation of statutes governing descent and distribution of prop- 
erty or by will, vests in the heir or devisee at the time of the death of 
the person from whom title is derived. The date of the final decree 
is not the day when title vests. 


In our opinion of June 20, 1950 to the Jefferson County Attorney 
we affirmed that upon and after filing of the certificate a lien attaches 
to all real estate then owned or thereafter acquired by the recipient 
for the amount of all old age assistance benefits paid to him after 
September 7, 1947. 


In the instant case no certificate was filed at the time assistance 
benefits were being paid and the payment of benefits was terminated 
after final decree in the estate proceedings had been filed. The recipi- 
ent, for a part of the time during which he was being paid benefits, 
was the owner of an interest in real estate although evidence of that 
fact did not appear of record in the office of the Register of Deeds. 


Section 68-215.01, R. S. Supp. 1949, provides in part: 
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“The assistance benefits any recipient of old age assistance 
shall receive shall be a lien on any real estate owned by the 
recipient of such assistance from and after the date of the 
filing of the certificate as provided in this section. * * *” 


We think that the statute does declare that the time when the 
certificate is filed determines the date from which the lien becomes 
effective and that the amount secured by the lien cannot be so com- 
puted as to include the amount of benefits paid prior to the effective 
date of the statute, September 7, 1947, but it does expressly command 
that the certificate shall be filed in the case of any recipient who owns 
real estate at the time he is receiving benefits. We find nothing in 
the statute which cuts off authority to file a certificate at a date subse - 
quent to termination of payment of benefits merely because of neglect, 
inadvertence or oversight of the officer obliged by law to file the cer- 
tificate, or want of knowledge by such officer of facts which wouid 
have supported the exercise of the power to file the certificate at a 
time when benefits were being paid. 


We do not express any opinion in respect of the case which may 
arise where a person receives benefits for a given period of time and 
thereafter, subsequent to termination of payment of benefits, acquires 
an interest in real estate. 


July 27, 1950 
COUNTY LIBRARIES 


Establishment, ,Elimination of Townships Without Libraries; 
Substitution of Precinct for Township 


SUBJECT: County Libraries—R. S. Nebraska 1943, sec. 51- 
301 to 51-319. 


REQUESTED BY: Arthur A. Weber, County Attorney, Bassett, Ne- 


braska. 

OPINION BY: Clarence S. Beck, Attorney General; Bert L. Over- 
cash, Assistant Attorney General. 

QUESTION: 1. In establishing a county library may town- 
ships be eliminated that do not have a public 
library? 


2. Where the county has a commissioner system 
of government can “precinct” be substituted for 
“township” in the act? 


CONCLUSION: 1 NO; 2. No. 
ANALYSIS 
Section 51-301, R. S. Nebraska 1943, provides: 


“Notwithstanding any more general or special law re- 
specting libraries, the county boards of the several counties, 
when authorized by a majority of the electors of any county 
residing outside cities, villages or townships at that time 
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maintaining a public library by public tax, voting at a general 
election on the proposition hereinafter named, shall establish 
within their respective counties, county libraries in the man- 
ner and with the functions prescribed in sections 51-301 to 
51-319 or two or more counties may cooperate to form a re- 
gional library in the same manner and with the same func- 
tions.” 


The above section specifically provides for the exclusion of town- 
ships only where the township “at that time” has its own library. 
Where the township has its own library it may later join the county 
library under section 51-303. Townships may also disassociate them- 
selves with the county library as provided in section 51-304. 


At no place in the above act is there any indication that under a 
commissioner system of county government, precincts may be sub- 
stituted for townships. The question of such substitution might arise 
if a precinct had its own library. The act apparently assumes that 
there are no precinct libraries. 


The situation involved here does not seem to be comparable to 
that in the case of Union Pacific Railroad Co. v. County of Howard, 
66 Neb. 663, where a substitution of precinct for township was per- 
mitted. The library act does not contain language similar to section 
12 of the act involved in the cited case. Moreover, the Union Pacific 
decision was a commissioner opinion and was reversed on rehearing, 
although the grounds for reversal may not entirely vacate the former 
reasoning on the point mentioned. 


August 4, 1950 
COUNTY BOARD 


Determination of Population, Purpose to Fix Salaries 


SUBJECT: Classifications of counties according to popula- 
tion. 

REQUESTED BY: Mr. Walter H. Smith, Cass County, Plattsmouth, 
Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 

QUESTION: When do changes in salaries of county officers be- 


come effective where a county passes from one 
classification to another because of a change in 
population? 


CONCLUSION: The population of each county should be deter- 
mined annually by the county board for the pur- 
pose of fixing salaries of county officers for that 
year, and the last United States census is not con- 
clusive to establish the population but is merely 
evidence of the fact, to be considered together 
with any other competent evidence. 
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ANALYSIS 


Section 23-1101, R. S. Supp. 1949, classifies counties according to 
population for the purpose of fixing salaries of county officers and their 
deputies. Section 23-1102 to 23-1110, inclusive, fixes the salaries of said 
officers according to this classification. Section 23-1101 does not set 
forth the method by which the population of the county is to be ascer- 
tained and it therefore becomes the duty of the county board to make 
ee pa Buffalo County v. Bowker, 111 Neb. 762, 197 

. W. 620. 


The salary to which a county officer is entitled is an annual salary 
and depends upon the population of the county for the year in ques- 
tion. O’Connell v. Sioux County, 94 Neb. 826, 144 N. W. 779. In the 
absence of a determination of the population by the county board for 
any year this becomes a question of fact to be determined the same as 
other fact questions in any action involving the salary of a county 
officer. Shambaugh v. Buffalo County, 137 Neb. 434, 289 N. W. 873. 


The county board is required to annually hold a hearing for the 
purpose of determining the population of the county for that year and 
notice thereof must be given to all officers vitally and pecuniarily 
affected by the decision. Shambaugh v. Buffalo County, 133 Neb. 46, 
274 N. W. 207. At such hearing the last United States census is not 
conclusive to establish the population but is merely evidence of the 
fact, to be considered together with any other competent evidence. 
State v. Long, 17 Neb. 502, 23 N. W. 337; State v. Davis, 66 Neb. 333, 92 
N. W. 740; O’Connell v. Sioux County, 94 Neb. 826, 144 N. W. 779: 
Buffalo County v. Bowker, 111 Neb. 762, 197 N. W. 620; Gordon v. 
Lowry, 116 Neb. 359, 217 N. W. 610. 


Judicial and official notice will, however, be taken of the United 
States census. Kokes v. State, 55 Neb. 691, 76 N. W. 467. This pre- 
sents the further question of when judicial or official notice may be 
taken of the United States census. With reference to this question the 
authorities are somewhat in conflict. After a complete examination of 
the authorities, we reach the conclusion that judicial or official notice 
may be taken of a preliminary report which is issued under official 
authority of the director of the census, even though the same may be 
subject to minor changes. We do not consider, however, that news- 
paper reports which are not based upon an official certification of the 
facts are sufficient for this purpose. This conclusion appears to us to 
be based upon the better reasoning and is sustained by the weight of 
authority. Holcomb v. Spikes, 232 S. W. 891; Garrett v. Anderson, 144 
S. W. 2d 971. (See also Childers v. Duvall, 69 Ark. 336, 63 S. W. 802, 
holding that official bulletin or report must be published; City of Twin 
Falls v. Koehler, 63 Idaho 562, 123 Pac. 2d 715, holding that news- 
paper reports, etc., are sufficient.) 


13 U. S. C. A. 218 authorizes the director of the census, upon the 
written request of the governor of any state or of a court of record, 
to furnish such governor or court of record with certified copies of so 
much of the population returns as may be requested, upon payment of 
the actual cost of making such copy plus $1 for certification. This in- 
formation may also be furnished to other state or local authorities. 
When such duly certified records are obtained we believe that judicial 
and official notice may be taken of the same. 
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Our conclusions herein are based upon a complete research of the 
law, contained in a memorandum brief which we have prepared, 
covering the questions herein involved and other questions relating to 
the affect on counties of population changes. We have not attempted 
to discuss all of these authorities in this opinion but if you should de- 
sire further authority, a copy of this memorandum will be furnished 
you upon request. 


August 7, 1950 
DISTRICT COURT CLERK 
When Office Exists, Census Mere Evidence 
SUBJECT: Office of clerk of the district court. 


REQUESTED BY: Clifford H. Phillips, County Attorney, Webster 
County, Red Cloud, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 
QUESTION: Should a clerk of the district court be elected this 


year in a county which now has a clerk of the 
district court, but according to the unofficial re- 
ports of the 1950 Census the population of the 
county has dropped to less than 8,000 inhabi- 


tants? 

CONCLUSION: 1. The county board should determine whether 
the county has a population of 8,000 or more in- 
habitants. 


2. The office of clerk of the district court exists 
only if the county has a population of 8,000 or 
more inhabitants at the time of the election. 


3. The last United States Census is not conclu- 
sive to establish the population of the county but 
is merely evidence of the fact to be considered 
together with any other competent evidence. 


4. If the required population exists at the time 
of election, the office exists and the person elected 
thereto is entitled to the office for a four-year 
term even though the population may thereafter 
fall below the required number. 


5. Ifthe county does not have the required popu- 
lation at the time of election in the year specified 
by the statute, the office of clerk of the district 
court does not exist during the following four- 
year period. 


ANALYSIS 


Section 32-208, R. S. 1943, requires the election of a clerk of the 
district court, in the year 1946 and every four years thereafter, in each 
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county of the state having a population of 8,000 or more inhabitants. 
This statute does not fix the manner of determining the population 
and, therefore, this should be done by the county board. Buffalo 
County v. Bowker, 111 Neb. 762, 197 N. W. 620. 


The office of register of deeds exists only if the county has a 
population of 8,000 or more inhabitants at the time of the election. 
State v. Steuffer, 10 Neb. 506, 6 N. W. 604. The classification is to be 
made in certain designated years and can only be made at the time 
designated by law. State v. Whittmore, 11 Neb. 175, 9 N. W. 93. There- 
fore, if a county has the required population at the time of the election 
in 1950, the office of clerk of the district court exists and a person 
elected thereto is entitled to the office for a four-year term even though 
the population may thereafter fall below the required number of in- 
habitants. If no person is elected, a vacancy exists to be filled by law. 
State v. Long, 17 Neb. 502, 23 N. W. 337. On the other hand, if the 
county does not have the required population at the time of the elec- 
tion, a person elected is not entitled to the office since there is no office 
to be filled. State v. Steuffer, 10 Neb. 506, 6 N. W. 604; Kokes v. State, 
55 Neb. 691, 76 N. W. 467; State v. Davis, 66 Neb. 333, 92 N. W. 740. 


This statute does not make the Jast United States census the basis 
for determining the population and, therefore, such census is not con- 
clusive but is merely evidence of the fact to be considered together 
with any other competent evidence. State v. Long, 17 Neb. 502, 23 
N. W. 337; State v. Davis, 66 Neb. 333, 92 N. W. 740; O’Connell v. Sioux 
County, 94 Neb. 826, 144 N. W. 779; Buffalo County v. Bowker, 111 
Neb. 762, 197 N. W. 620; Gordon v. Lowry, 116 Neb. 359, 217 N. W. 
610. 


We enclose herewith a copy of an opinion given by this office to 
Walter H. Smith, County Attorney of Cass County, with reference to 
the classification of counties according to population wherein we have 
considered the question of when judicial and official notice may be 
taken of a United States census. 


August 7, 1950 
REGISTER OF DEEDS 


Office Based on Population, Census and Not Official Announcement 
Controlling 


SUBJECT: Office of register of deeds. 


REQUESTED BY: Walter H. Smith, County Attorney, Cass County. 
Plattsmouth, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 
QUESTION: In the event that the population of a county falls 


below 16,000 inhabitants according to the official 
1950 Census, is a person elected to the office of 
register of deeds at the coming election entitled 
to said office if the official report is not made 
until after the election? 
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CONCLUSION: A register of deeds is to be elected only in counties 
which have a population of 16,000 and not more 
than 200,000 inhabitants, according to the 1950 
Census, regardless of when the official announce- 
ment thereof may be made. 


ANALYSIS 


Section 32-209, R. S. Supp. 1949, provides for the election of a 
register of deeds in the year 1946 and every four years thereafter in 
each county of the state having a population of 16,000 and not more 
than 200,000 inhabitants “to be ascertained by the census of 1940, and 
each state and national census thereafter.” 


This statute makes the United States census the controlling factor 
in determining whether the office of register of deeds exists in any 
county. We are, therefore, confronted with the question as to when 
the 1950 Census becomes effective. The authorities, with reference 
to this question, are somewhat confusing. 


The cases, however, dealing directly with this question, with refer- 
ence to statutes which classify counties or municipalities according to 
population, hold that the census becomes effective as of the date fixed 
by law for its determination. 


In Lewis v. Lacawanna County, 17 Pa. Sup. Ct. 25, the court said: 


“From every consideration, it seems to us that the only 
reliable rule and the only safe practice is to determine the 
population of any given county or municipality for any pur- 
pose for which it is necessary to determine it as of the date 
fixed by law for its determination, without reference to the 
time at which the announcement thereof, official or unofficial, 
shall be made.” 


The following authorities adhered to this rule: Underwood v. Hich- 
man, 62 Tenn. 689, 39 S. W. 2nd 1034; City of Twin Falls v. Koehler, 
63 Idaho 562, 123 Pac. 2nd 715; State ex rel. Jordan v. Dehart, 15 Wash. 
2nd 551, 131 Pac. 2nd 156. 13 U. S. C. A. 206 provides that the census 
of the population shall be taken as of the first day of April. 


We therefore conclude that the 1950 Census became effective as 
of April 1, 1950, and a register of deeds is to be elected only in counties 
having 16,000 and not more than 200,000 inhabitants, according to said 
census, regardless of when the official announcement thereof may be 
made. 


August 7, 1950 
COUNTY POOR FARM 
Proceeds of Sale Not Useable for Construction of County Shop 


SUBJECT: Sale of County Poor Farm and transfer of pro- 
ceeds thereof. 


REQUESTED BY: Raymond B. Morrissey, County Attorney, Tecum- 
seh, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; Bert L. Over- 
cash, Assistant Attorney General. 


QUESTION: May a county transfer the proceeds received from 
the sale of a poor farm to a fund for the con- 
struction of a county shop. 


CONCLUSION: No. 
ANALYSIS 


The opinion of this office dated August 3, 1946, was that under 
section 23-334, R. S. Neb. 1943, such a transfer would be valid and 
proper. Report of Attorney General 1945-1946, p. 140. However, as 
suggested by you, section 23-334 has been repealed by the Legislature. 
Laws of 1949, C. 36, p. 128. 


As a result of this Legislative action it would appear that the 
proceeds realized from the sale of the county poor farm would have 
to be handled in accordance with section 23-333, R. S. Neb. 1943, and 
would not be subject to transfers which were formerly possible under 
section 23-334, 


August 3, 1950 
PUBLIC POWER DISTRICT 


Inclusion of Fractional Part of Voting Precinct, Only Electors 
in This Part Qualified to Vote 


SUBJECT: Elections. 

REQUESTED BY: Mr. Frank Marsh, Secretary of State, Lincoln, 
Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 

QUESTION: Where only a fractional part of a voting precinct 


is contained with a public power district or a 
reclamation district, do all of the electors of the 
precinct, or only those of the fractional part with- 
in the district, vote for the directors to be elected 
and other issues which may come before the 
voters of the district? 


CONCLUSION: Only the electors of the fractional part of the pre- 
cinct which is within the district are entitled to 
vote. 


ANALYSIS 


Section 70-610, R. R. S. 1943, which relates to public power and 
irrigation districts states in part: 


“* * * Qualified electors of the municipality or municipali- 
ties whose combined territory composes the territory of a dis- 
trict shall be qualified electors of such district. * * *” 
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Section 70-601, R. R. S. 1943, defines a municipality as follows: 


“ ‘Municipality,’ when used in relation to the organization 
of a district means any county, city, incorporated village or 
voting precinct in this state; but when used in relation to the 
election of successors to the board of directors of a district, as 
provided in sections 70-610 to 70-618, ‘municipality’ or ‘muni- 
cipalities,’ comprising such district, shall be deemed auto- 
matically to be extended so as to include each incorporated 
city or village to which the district shall furnish or sell electri- 
cal energy at retail to the inhabitants of such city or village. 
When the district ceases to sell electrical energy at retail to 
the inhabitants of the city or village, such city or village shall 
cease to be a part of the district.” 


The legislative intent that only the electors within the fractional 
part of the precinct which is within the district should be entitled to 
vote is demonstrated by Section 70-613, R. R. S. 1943, as follows: 


“Any precincts, or fractional part of precincts, in a county 
which is not within the district shall, for voting purposes, be 
attached to an adjoining or adjacent county which is within 
the district. Such adjoining or adjacent county shall furnish 
ballots to the election board of such precinct, or part thereof, 
and the result of the election shall be certified by the precinct 
election board to the county furnishing the ballots.” 


The last emphasized provision of the above quoted section would 
become meaningless if we are to construe the law as authorizing all 
electors within the precinct to vote. 


A provision similar to Section 70-613, supra, is found in Section 
46-532, R. S. Supp. 1949, with reference to reclamation districts. 


August 8, 1950 
SCHOOL BOARD 


Two Schools in District, Power to Close One in Board 


SUBJECT: School Board—Authority to close school. 

REQUESTED BY: F. B. Decker, Director of Administration, Lincoln, 
Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 


H. Meyer, Assistant Attorney General. 


QUESTION: In a school district maintaining more than one 
schoolhouse, where at the annual meeting the 
electors by a vote have instructed the school board 
to close one of the two schools, does the board 
have the authority to refuse to follow this in- 
struction? 


CONCLUSION: Yes. 


ANALYSIS 


Your letter states that at an annual meeting the electors of a school 
district, by a vote of 22 to 16, instructed the board to close one of the 
two schoolhouses maintained by the district, but the board has refused 
to close the second school, relying upon the following statutory pro- 
vision (79-469) as authority for their refusal: 


“The school board of any district maintaining more than 
one school is authorized to close any school or schools within 
such district and to make provision for the education of chil- 
dren either in another school of said district, or in the school 
of any other district, or by correspondence instruction for such 
children as may be physically incapacitated for traveling to 
or attending other schools, with the permission of the parent 
and on the approval of the county superintendent.” 


In Carlberg v. Metcalfe, 120 Neb. 481, 234 N. W. 87, the Nebraska 
Court approved the view that the legislature is the ultimate authority 
over schools and school affairs, and that it was for the legislature to 
determine what body should exercise that authority. In Schulz v. 
Dixon County, 134 Neb. 549, 279 N. W. 179, the Court pointed out that a 
school district is a creature of statute, possessing no power whatever 
beyond those given by the legislature; and, in American Surety Com- 
pany v. School District, 117 Neb. 6, 219 N. W. 583, it indicates that a 
school board may have powers and duties separate from those of the 
district itself. In the section of the statutes now under consideration, 
it seems only too clear that the authority to close a schoolhouse, where 
more than one is maintained in the district, is given to the school board 
and not to the electors of the district. This is not an unusual situation, 
for throughout the Nebraska school laws it can be observed that the 
Legislature has distributed the powers and duties incident to the ad- 
ministration and operation of schools among various bodies and offi- 
cials. In some instances the exclusive authority to do a certain thing 
is given to the electors themselves (Sec. 79-468); in others, the au- 
thority is given to the school board subject to the approval of the 
electors (79-486); and, in some cases the authority is given to the board 
without restriction (79-449). From time to time, the Legislature has 
seen fit to shift this authority. For example, the statute dealing with 
the use of schoolhouses for public meetings formerly provided that in 
town districts the school board had the authority to permit the school- 
house to be used for such meetings, whereas in the rural districts this 
authority was given to the electors at their annual meeting; in 1949 
the Legislature amended this section and left the matter up to the 
school board in all classes of districts. 


There are no Nebraska cases directly in point in the situation pre- 
sented in your letter. However, it appears that by analogy the case 
of Smith v. Johnson, 105 Neb. 61, 178 N. W. 835, would have applica- 
tion. In that case the court said: 


“The district board of a school district may invite the 
patrons and legal voters residing in the district to a special 
meeting of the board to confer with it upon the question as to 
whether a pupil charged with ‘gross misdemeanors’ shall be 
expelled (pursuant to a statute authorizing the district board 
to make expulsions in such cases). That the persons so invited 
joined with the board members in voting on the question of 
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expulsion will not impair either the vote or the action of the 
board on that question notwithstanding the director kept no 
formal record of the meeting.” 


Cases from other jurisdictions are normally of little assistance in 
arriving at determinations of school questions arising in Nebraska, for 
the reason that there is a considerable difference in the statutory pro- 
visions existing in other states. However, in a Wisconsin case (Leahy 
v. School District, 217 N. W. 293) their Court pointed out that although 
the legislature had given the electors of the school district broad pow- 
ers, still it had specified that the school board, and not the electors, 
should enter into the necessary contracts with qualified teachers, and 
that therefore the action of the electors at their annual meeting in 
approving the rehiring of a teacher for the following year was not 
binding since it was not the action of the school board. In the syllabus, 
the Court set forth this rule: “Statutes prescribing respective duties 
and powers of school district and of school district board must be 
strictly construed, and persons dealing with such bodies are bound to 
know thereof at their peril.” (See also State v. Anderson, 248 Wis. 
566, 22 N. W. 2nd 516; Martin v. School District, 163 Minn. 427, 204 
N. W. 320; State v. Desonia, Mont., 215 Pac. 220). 


A final consideration supporting the conclusion that the matter of 
closing one of two schools is a matter for the determination of the 
school board, is a consideration of a practical nature. Our Court in a 
case involving the interpretation of the same statute prior to its amend- 
ment (State ex rel. Strange v. School District, 150 Neb. 109, 33 N. W. 
2nd 258), concluded that “the court has no power by mandamus to 
control the decision of those matters which are left by statute to the 
discretion of the governing body of a governmental agency.” Clearly 
the matter of closing one of two schools in a district has been left to 
the discretion of the school board by the Legislature. 


August 9, 1950 
CREDIT UNIONS 
Loans Between Unions Unauthorized 


SUBJECT: Banks & Banking—Authority of one credit union 
to make loan to another. 


REQUESTED BY: J. F. McLain, Director, Department of Banking, 
State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
QUESTION: Whether a credit union has the authority to 


borrow from another credit union, both being 
organized under the provisions of Article 17, Chap- 
ter 21, Laws of Nebraska, 1943, as amended. 


CONCLUSION: No. 
ANALYSIS 


A credit union, having been created by statute, has only such 
power and authority as may be granted by the laws under which it is 
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organized. The question presented is therefore narrowed down to a 
determination of the legislative intent as to the extent of the powers 
granted. 


The act relating to the organization of credit unions was adopted 
in 1943, and in its final form appears as Chapter 17, Laws of Nebraska, 
1943. It was originally introduced as L. B. 255 in the 1943 session, and 
=a Antroduced the following subsection appeared in Section 14 of the 
bill: 


“A credit union shall have power * * * (h) to invest its 
funds (1) in loans to members; (2) in obligations of the United 
States of America, * * *; (3) in the shares of or in loans to 
other credit unions organized in this state or under the Fed- 
eral Credit Union Act in the total amount not exceeding 
twenty-five per cent of its paid in and unimpaired capital; 
* , 

By specific amendment, the part which appears as subsection (3) 
in the above quotation, was stricken from the bill. Under the circum- 
stances the intention of the legislature would appear to be clear, and 
we conclude that the credit unions involved would have no power to 
proceed with the loan arrangement which they have under contempla- 
tion. 


August 9, 1950 


COUNTIES 
Extension Work, Applicability of New Census to Appropriations For 
SUBJECT: County Extension Work. 


REQUESTED BY: R. W. Devoe, President, Board of Regents of the 
University of Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 
QUESTION: When does the new census become official, and 


when is it applicable to appropriations; for county 
extension work? 


CONCLUSION: The population of a county for the purpose of de- 
termining the amount of the appropriation for 
county agriculture extension work should be de- 
termined by the county board as of July Ist and 
the United States census is not conclusive but is 
merely evidence of the fact to be considered to- 
gether with any other competent evidence. For 
this purpose the 1950 Census figures cannot be 
considered until available in such form that judi- 
cial and official notice may be taken of the same. 


ANALYSIS 
Section 2-1604, R. S. Supp. 1949, provides in part as follows: 
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“Tf on or before September 1 of any even-numbered year, 
a petition is filed with the county clerk containing the names of 
twenty per cent or more of the ‘farm operators’ of any county 
or counties, as determined by the last available federal census 
comprising a district under sections 2-1601 to 2-1607, asking 
the submission to the voters of the question of whether there 
shall be county funds appropriated for the continuance or sup- 
port of county agricultural extension work in said county or 
district beginning on January 1 after the filing of said petition, 
it shall be the duty of the clerk of said county to have placed 
upon the ballot at the election following the filing of said 
petition the question, ‘Shall an appropriation be made an- 
nually from the general fund of the county for the support 
of agricultural extension work?’ 


Yes No —— 


If a majority of the votes cast on this question are opposed to 
such appropriation, then the county board shall deny the ap- 
propriation. If a majority of the votes cast on this question are 
in favor of the appropriation, then the county board shall an- 
nually set aside in the general fund of the county an amount 
equal to the county extension budget; Provided, that such sum 
shall not exceed an amount equal to a three-tenths mill levy 
on the assessed valuation nor more than twenty-seven hundred 
dollars in counties having a population of not more than eight 
thousand inhabitants; thirty-five hundred dollars in counties 
having a population of more than eight thousand inhabitants 
and not more than fifteen thousand inhabitants; five thousand 
dollars in counties having a population of more than fifteen 
thousand inhabitants and less than thirty-five thousand inhabi- 
tants; and ten thousand dollars in counties having a population 
of thirty-five thousand inhabitants or more. * * *” 


13 U. S. C. A., Paragraph 201, provides that the census shall be 
taken in the year 1930 and every ten years thereafter. Paragraph 206 
requires that the census of the population and of agriculture shall be 
taken as of the first day of April. It has been held, and we believe 
rightly so, that the census becomes effective as of the date fixed by 
law for its determination. Lewis v. Lacawanna County, 17 Pa. Sup. 
Ct. 25; Underwood v. Hickman, 62 Tenn. 689, 39 S. W. 1034; City of 
Twin Falls v. Koehler, 63 Idaho 562, 123 Pac. 2d 715; State ex rel. 
Jordon v. Dehart, 15 Wash. 2d 551, 131 Pac. 2d 156. 


For the purpose of determining the sufficiency of the petitions as 
set forth in the first part of the above quoted section, we need not be 
concerned with the time that the 1950 Census becomes effective since 
it is clear that this census is not to be considered until the figures are 
available. We consider that this means that the figures are available 
in such forth that judicial and official notice may be taken of the 
same. 


The authorities with reference to when judicial or official notice 
may be taken of a United States census are somewhat in conflict. After 
a complete examination of these authorities we reach the conclusion 
that judicial or official notice may be taken of a preliminary report 
which is issued under official authority of the director of the census, 
even though the same may be subject to minor changes. We do not 
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consider, however, that newspaper reports which are not based upon 
an official certification of the facts are sufficient for this purpose. This 
conclusion appears to us to be based upon the better reasoning and is 
sustained by the weight of authority. Holcomb v. Spikes, 232 S. W. 
891; Garrett v. Anderson, 144 S. W. 2d 971. (See also Childers v. 
Duvall, 69 Ark. 336, 63 S. W. 802, holding that official bulletin or re- 
port must be published; City of Twin Falls v. Koehler, 63 Idaho 562, 
123 Pac. 2d 715, holding that newspaper reports, etc., are sufficient.) 


13 U. S. C. A. 218 authorizes the director of the census, upon the 
written request of the governor of any state or of a court of record, to 
furnish such governor or court of record with certified copies of so 
much of the population returns as may be requested, upon payment 
of the actual cost of making such copy plus $1 for certification. This 
information may also be furnished to other state or local authorities. 
When such duly certified records are obtained we believe that judi- 
cial and official notice may be taken of the same. 


The provision of the statute relating to the appropriation does not 
make the federal census the basis for determining the population. The 
census therefore is not conclusive but is merely evidence of the fact 
to be considered together with any other competent evidence. State v. 
Long, 17 Neb. 502, 23 N. W. 337; State v. Davis, 66 Neb. 333, 92 N. W. 
740; O’Connell v. Sioux County, 94 Neb. 826, 144 N. W. 779; Buffalo 
County v. Bowker, 111 Neb. 762, 197 N. W. 620; Gordon v. Lowry, 116 
Neb. 359, 217 N. W. 610. 


The county budget law requires that a budget for carrying on 
county extension work shall be filed for the fiscal year beginning July 
1. It is our opinion that the determination of population for the pur- 
pose of appropriation for agricultural extension work should be made 
by the county board as of July 1. 


August 11, 1950 
LIQUOR LICENSES AND SALES 


Enforcement of Mortgage Against Liquor Inventory, 
Requirements of Sale 


SUBJECT: Intoxicating Liquors—enforcement of mortgage 
against. 


REQUESTED BY: Marcus L. Poteet, Chairman, Nebraska Liquor 
Control Commission, State House, Lincoln, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: If money is loaned to a licensed liquor dealer, se- 
cured by a mortgage on his inventory or by ware- 
house receipts, and the loan goes into default, 
what action is necessary to enable the lender to 
dispose of the liquor to satisfy the debt? 


CONCLUSION: After the lender has obtained judgment and order 
of court to sell liquor to satisfy the judgment, an 
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inventory of the liquor and request of proposed 
purchaser or purchasers for permission to buy 
should be furnished the Liquor Control Commis- 
sion for approval, as only licensed dealers may 
purchase such liquor for resale. 


ANALYSIS 


Section 53-175, R. S. 1943, provides that it shall be unlawful to 
purchase, receive or acquire alcoholic liquors from any person other 
than a duly licensed dealer unless within the specific exemptions or 
exceptions of the act and, under the law, only a licensed dealer can 
purchase liquor for resale. It cannot be presumed, however, that the 
legislature intended to deprive the courts of their power to order sale 
of the property of a debtor to satisfy a judgment against him, even 
though such property consists of alcoholic liquors, provided the pur- 
chaser is a duly licensed dealer in alcoholic liquors. 


We believe that where a party has made a loan to a licensed liquor 
dealer which loan is secured by inventory or warehouse receipts for 
alcoholic liquors and he wishes to enforce his lien against such liquors, 
the proper steps are as follows: 


1. Bring suit and obtain judgment in the proper court for the 
amount of claim and foreclosure of the lien. 


2. Obtain an order from the court for the sale of such liquor, sub- 
ject to approval by the Nebraska Liquor Control Commission, and 
application of the proceeds of such sale to the satisfaction of the judg- 
ment. 


3. Sale of such liquor can be made only to a licensed wholesaler, 
manufacturer or retailer of alcoholic liquors. When an order to sell 
such liquor has been made by the court, the sheriff or officer having 
the duty of executing such order should furnish the Nebraska Liquor 
Control Commission with an inventory showing the kinds, brands and 
quantities of the liquors to be sold, together with a certified copy of 
the court order to sell such liquor. 


4. When a legal purchaser of all or any part of such liquor is 
found, the proposed purchaser should submit to the Nebraska Liquor 
Control Commission a statement in writing giving his name, license 
number and location, and requesting permission of the Commission to 
purchase the liquor specified in the inventory accompanying his re- 
quest. An inventory specifying the kinds, brands and quantity of liquor 
he desires to purchase should accompany his statement. 


5. Upon approval of such sale by the Liquor Control Commission 
the officer may proceed to sell such liquor to the proposed purchaser 
and make his return of said sale to the court as in any other case. 


August 14, 1950 
SCHOOL BOARD 
Board of Regents Election, Write-in Votes Required for Nomination 
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SUBJECT: Election of Board of Regents of County High 


School. 

REQUESTED BY: Arthur O. Auserod, County Attorney, Bartlett, 
Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; Bert L. Over- 
cash, Assistant Attorney General. 

QUESTION: Where no persons filed as candidates for Board of 


Regents of a county high school in the primary 
election, how many write-in votes are necessary 
in order to obtain a certificate of nomination for 
such office? 


CONCLUSION: The write-in votes would have to be at least five 
percent of the entire vote cast at such primary 
election, in order to justify issuance of a certifi- 
cate of nomination. 


ANALYSIS 


Section 79-1103.01, R. S. Supp. 1949, provides that the board of 
education of such a high school district is to be elected upon a non- 
political ballot “as provided in section 32-1201 to 32-1203.” The con- 
cluding sentence in the section last named provides that the general 
primary laws of the state with reference to balloting at the primary 
election, and declaring and certifying the results, apply to non-political 
elections except as modified by section 32-1201 to 32-1205. Section 32- 
1204 contains the following provision: 


«“* * * When only one person files an affidavit to have his 
name placed on the primary ballot for the nomination for 
each position to be filled and the name of a person is written 
in and voted for as a candidate for any such position, who 
did not file as aforesaid as a candidate for such nomination, 
such person shall not be entitled to a certificate of nomination 
at such primary election nor have his name placed on the 
general election ballot unless he shall have received at least 
the second highest number of votes cast for sych nomination 
and unless such a number of votes received shall be at least 
ten percent of the total vote cast for Governor in said county 
at the preceding general election. * * *” 


It would appear that the section just quoted does not apply in this 
situation for the reason that there was no regular nomination of one 
person by affidavit presented at the primary election. Under such 
circumstances it would appear that the language above referred to in 
section 32-1203 requires that we consider the general primary election 
laws in connection with this matter. Section 32-1164 provides that 
write-in candidates must receive five percent or more of the entire 
vote cast in connection with political candidates in order to be entitled 
to be certified. We believe that this section would be applicable in 
the situation involved herein and would govern your determination as 
to whether the write-in votes for regent at the primary election are 
sufficient to justify certification for the general election. 
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August 14, 1956 
COUNTY BOARD 


Liability for Labor and Use of Equipment by Member of Board 


SUBJECT: Counties; use of county equipment. 

REQUESTED BY: Robert L. Haines, County Attorney, Kearney, Ne- 
braska. 

OPINION BY: Clarence S. Beck, Attorney General; William T 
Gleeson, Assistant Attorney General. 

QUESTION: Whether in a case where a member of a county 


board, using county equipment and labor, for the 
purpose of improving drainage caused two bridges 
to be raised, debris to be cleared from the creek 
channel beneath between and immediately be- 
yond the bridges and then constructed a quar- 
ter-mile long ditch on private property so as to 
facilitate drainage therefrom into the creek near 
the point where one of the bridges is located, a 
county board may disallow so much of a claim 
as relates to labor and use of equipment in con- 
nection with the ditch, the landowner having giv- 
en the county an easement for ditch purposes? 


CONCLUSION: No. 
ANALYSIS 


Whether or not the landowner, by conveying to the county an 
easement for construction of a ditch for drainage purposes, the pri- 
mary benefit which may have been obtained by the landowner, there- 
by avoided an obligation to pay a rental for use of county labor and 
equipment, as required by section 23-345, R. S. 1943, is a question 
which cannot affect the liability of the county to pay the costs of 
labor and services rendered by one of its own employees at the direc- 
tion of a member of the county board. 


It might very well be the case in an action brought by the county 
against the landowner to recover the rental value of the county 
equipment used on the ditch project, including the compensation of 
the operator, that it could be shown by the landowner that a benefit 
was obtained for the county within the meaning of section 39-218. 
R. S. 1943. That section authorizes entrance upon any land adjacent 
to any public road for the purpose of digging and opening any ditch 
as an aid to drainage in protection of the road. The granting of an 
easement might be regarded merely as a quid pro quo for the benefit 
admittedly received, incidentally, by the landowner. This is a matter 
of fact the implications of which are such that reasonable men 
might fairly reach opposite conclusions on the point whether the 
county received a benefit, or conferred a benefit and obtained a 
burden. 


But it is not clear that the Legislature, by enacting section 23- 
345, intended that the operator of the county’s equipment should 
be obliged in any case to look for his compensation to a landowner 


—886— 


who enters into a contract with a county board for the use of county 
equipment. The operator supplied by the county remains an em- 
ployee of the county while he is engaged in work on such a project, 
is covered by the Workmen’s Compensation Law, is not bound to 
inquire whether a single member of the county board actually has 
authority, with or without such a contract, to direct him to do such 
work, and he has a right to look to the county for his compensatin. 


In this instance the case is not one which is on all fours with the 
case where = member of a county board, without the concurrent 
action of the board itself, contracts with an independent contractor 
to do work for the benefit of the county. It would aprear that the 
county board must pay the claim, assuming there is money in the 
fund against which a warrant would be drawn, and, if the facts 
reasonably support a conclusion that by an acceptance by one member 
of the county board of an easement a burden has been thrust upon 
the county for which it obtained no corresponding benefit, then, if 
the board is so minded, that an action be brought to set aside and 
cancel the easement and to recover the costs of the labor and the 
use of the equipment from the landowner. 


August 14, 1950 
COUNTY ASSESSOR 
Election Dependent on County Population 
SUBJECT: Office of County Assessor. 


REQUESTED BY: F. J. Schroeder, County Attorney of Frontier 
County, Curtis, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 
QUESTION: Should a county assessor be elected in 1950 in a 


county which now has an assessor but where the 
unofficial reports of the 1950 Census disclosed 
that the county now has a population of less 
than 6,500 inhabitants? 


CONCLUSION: A county assessor is to be elected in the year 
1950 in each county which has a population of 
more than 6,500 inhabitants at the time of the 
election and in each county having less than 
6,500 inhabitants where the question is submitted 
to the voters and a majority of the votes cast 
are in favor of maintaining the office. 


ANALYSIS 
Section 32-211, R. S. Supp. 1949, provides as follows: 


“At the general election in 1950, and each four years 
thereafter, there shall be elected a county assessor in each. 
county of the state, except in counties having a population of 
not more than sixty-five hundred inhabitants where the office 
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of county assessor has been abolished, whose term of office 
shall be four years, and shall commence on the first Thursday 
after the first Tuesday in January following his election; 
Provided, in any county having a population of not more 
than sixty-five hundred inhabitants, upon presentation of a 
petition to the county board, not less than sixty days before 
any general election, signed by at least ten per cent of the 
electors of the county secured in not less than two-fifths of 
the townships or precincts of said county, and praying that 
the question of election a county assessor in said county be 
submitted to the electors therein, the county board at the 
next general election shall order the submission of the ques- 
tion to the qualified voters of the county. The form of sub- 
mission upon the ballot shall be as follows: ‘Against election 
of county assessor,’ ‘For election of county assessor.’ If 
a majority of the votes cast on the question shall be against 
the election of county assessor in said county, the office 
shall cease therein with the expiration of the term of the 
incumbent, and the duties of the county assessor shall there- 
after devolve upon the county clerk, and shall be considered 
as a part of his duties as such county clerk. The county 
clerk shall receive no compensation for such duties outside 
of his regular salary as county clerk.” 


By the provisions of this section, a county assessor is to be elected 
in the year 1950 if the county has a population of more than 6,500 
inhabitants. The required population must exist at the time of 
_ the election and the county board must determine the population. 
The last United States Census is not conclusive in determining this 
question but is merely evidence to be considered along with any 
other competent evidence. 


Further, if a county has a population of 6,500 or less inhabitants, 
the county board is required to present the question of electing a 
county assessor at the general election if the proper petition is pre- 
sented at least sixty days prior to the general election, signed by at 
least ten per cent of the electors of the county distributed in not 
less than two-fifths of the townships or precincts in the county. If 
a majority of the votes cast on the question are in favor of electing 
a county assessor, the office will exist and the person elected thereto 
will be entitled to hold the same for the ensuing term. 


We enclose herewith copy of an opinion given by this office to 
Clifford H. Phillips, County Attorney of Webster County, under date 
of August 7, 1950, with reference to the office of clerk of the district 
court wherein we have discussed the method to be used by the county 
board in determining the population of the county. 


August 14, 1950 
BOARD OF CONTROL 
Transfer of Children from Home for Children to Training Schools 


SUBJECT: Transfer of children from the Home for Children 
to girls’ or boys’ training schools. 
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REQUESTED BY: F. R. Johnston, Chairman, Board of Control, State 
House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 
QUESTION: Does the Board of Control have the authority to 


transfer dependent children from the Home for 
Children to the boys’ or girls’ training schools? 


CONCLUSION: No. 
ANALYSIS 


All minors under eighteen years of age who are found by the 
juvenile court to be delinquent, dependent, defective or neglected, and 
require state institutional care and custody, shall be committed to 
the care and custody of the Board of Control. Section 43-222, R. S. 
Supp. 1949. 


Section 43-223, R. S. 1943, ,requires the Board of Control to employ 
a competent clinical psychologist to conduct investigations and to 
study the problems relating to delinquent, dependent and defective 
children. Section 43-224 provides that the clinical phychologist shall 
make a complete report of every examination, and that the Board 
of Control or its authorized representatives shall then assign the 
child to a suitable institution or place it in a family under such rules 
and regulations as may be adopted. 


Section 43-225, R. S. 1943, provides as follows: 


“Any minor having been committed to any state institu- 
tion may be transferred by the Board of Control to any other 
state institution whenever it shall appear that such minor, 
by reason of his or her delinquency, dependency, neglect, 
physical defect or any other reason, ought to be in another 
institution. Such board, before making such transfer, shall 
make a record of the order for such transfer and the reason 
therefor and sen a certified copy of such order or record, 
at least seven days prior to such transfer, to the person 
shown by its records to have had the care or custody of such 
minor immediately prior to commitment of such minor; Pro- 
vided, that nothing in this section shall be construed to 
authorize the transfer of persons to or from the state peni- 
tentiary, the state reformitory for boys, except as otherwise 
provided by law, or to any other penal or correctional in- 
stitution except where the child has been originally committed 
to the Board of Control or to any state institution as a de- 
linquent child, and not as a dependent, neglected or defective 
child. Nothing herein contained shall affect the right of 
parole provided for in section 43-210.” 


The above section clearly does not authorize the transfer of a 
child to a girls’ or boys’ training school who has been committed 
to the Board of Control or any state institution as a dependent, 
neglected or defective child. Should a child who has been com- 
mitted as a dependent, neglect or defective child prove to be in fact 
a delinquent child, it will be necessary that a complaint for delin- 
quency be filed in the juvenile court in order that such child may be 
committed to a state training school. 
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August 18, 1950 
SCHOOL DISTRICTS 
Effect of Vote by Electors Empowering Board to Contract 
With Another District For Instruction 


SUBJECT: Schools—Effect of vote by electors empowering 
board to contract with another district for in- 
struction. 


REQUESTED BY: F. B. Decker, Director of Administration, Depart- 
ment of Public Instruction, State House, Lincoln, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
QUESTION: Where the schoolhouse in a Class I district has 


been closed for a number of years and necessary 
instruction has been provided by contracting with 
another district, and at the most recent annual 
meeting the electors present voted to reopen the 
schoolhouse in the district, may the electors re- 
consider their decision at a subsequent special 
meeting, and if so, is the action of the electorate 
mandatory upon the members of the school board, 
or advisory only? 


CONCLUSION: The electors may reconsider their action at a 
subsequent special meeting, and if at that time 
a majority votes to empower the board to con- 
tract for instruction with a neighboring district or 
districts it is the duty of the board to carry out 
the expressed wish of the majority. 


ANALYSIS 


In our opinion the case of State v. Stoddard, 108 Neb. 712, 189 
N. W. 299, provides the complete answer to your question, the facts 
in that case being almost identical. In that case the electors posted 
the necessary notice of a special meeting to vote upon the question, 
and at the meeting they voted to empower the school board with 
authority to contract with a specified neighboring district for the 
instruction of pupils residing in the district. Two members of the 
school board maintained that the action of the voters at the special 
meeting was not mandatory upon them, and that they still possessed 
discretionary power to veto their action at such meeting. They re- 
fused to join the other board member in entering into a contract with 
the neighboring district. The Nebraska Supreme Court directed that 
the board should enter into the contract and “do those things neces- 
sary to comply with the mandate of the voters”. The Court went on 
to point out that “The powers conferred upon public officers are 
generally construed as mandatory though the language may be per- 
missive, where the public are concerned in their execution or where 
they affect the rights of third persons.” 


In the case cited above, our Court was construing the provisions 
of Section 6944, Revised Statutes, 1913. You will note that the present 
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section 79-486 (R. R. S. 1943) is the successor to the old section 6944, 
and that the language has not been substantially changed with respect 
to the matter of contracting for instruction, the principal change 
being in the percentage of votes required at the special meeting. 
The old statute required a two-thirds vote, while the present section 
requires only a majority. 


From the foregoing it would appear to be clear that the electors 
may determine the issue at a special meeting, and that the action 
decided upon by the electors will be binding upon the school board. 
(See also: Morfield v. Huddin, 131 Neb. 180, 267 N. W. 350). 


August 21, 1950 
MINORS 
Prohibition In Beer Halls, Regulation By City 


SUBJECT: Prohibiting minors in a place where beer is sold. 


REQUESTED BY: F. J. Schroeder, County Attorney, Frontier County, 
Curtis, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 


QUESTION: Are minors allowed in a place where beer is sold? 


CONCLUSION: There is no state law prohibiting minors in a 
place where beer is sold, but this may be regu- 
lated within their corporate limits by proper 
ordinance of a city or village. 


ANALYSIS 


There is no state law which prohibits minors in a place where 
beer is sold. However, section 53-147, R. S. 1943, grants to the govern- 
ing bodies of cities and villages the authority to regulate by ordinance,, 
not inconsistent with the Liquor Control Act, the business of all beer 
licensees carried on within their corporate limits. 


It is our opinion that a city or village may by ordinance prohibit 
minors from a place where beer is sold within the corporate limits of 
such city or village. See Phelps, Inc. v. City of Hastings, 152 Neb. 
651, 21S. C. J. 651. 


August 22, 1950 
PETITIONS 


Withdrawal of Name, Signing of a Remonstrance 


SUBJECT: Petitions—Withdrawing names from petition to 
vacate road. : 
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REQUESTED BY: Arthur O. Auserod, County Attorney, Bartlett, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General . 


QUESTION: In a proceeding to vacate a road under the pro- 
visions of Article 1, Chapter 39, Revised Statutes 
of Nebraska, 1943, does a withdrawal of a name 
from the petition and from the consent to vacate 
have to be definite and specific, or does the sign- 
ing of a remonstrance operate as a withdrawal of 
the remonstrator’s name from the petition and 
consent to vacate? 


CONCLUSION: The signing of a remonstrance which indicates 
the signer’s opposition to the action proposed by 
the petition, is sufficient to operate as a with- 
drawal of such signer’s name from the petition. 


ANALYSIS 


In order to give a county board jurisdiction in a proceeding to 
vacate a road there must be, among other things, a petition requesting 
such action signed by at least ten electors residing within five miles 
of the road proposed to be vacated, and the record must show that 
a majority of the voters living within two miles of the road have 
consented to the vacation. (Sec. 39-105, R. S. 1943; Sec. 39-102, R. S. 
Supp., 1949; Feuerstein v. Saunders County, 110 Neb. 121, 193 N. W. 
256; Koch v. Dafiota County, 151 Neb. 506, 38 N. W. 2d 397). The case 
last cited, and others, make it clear that the rule in Nebraska is to 
the effect that the signer of a petition may change his mind and 
withdraw his name at any time before action is taken on the petition. 
For example, in Hoffman v. Nelson, 1 Neb. (Unoff.) 215, 95 N. W. 
347, the Court stated that: 


“He (the citizen) has absolute control of the matter as to 
whether or not his name shall remain upon the petition up 
to the moment that the board acts upon it.” 


Neither the statutes nor the cases outline any certain manner 
or form in which the elector shall indicate that he has changed his 
mind and wishes to withdraw his signature. However, in the early 
case of State v. Nemaha County, 10 Neb. 32, 4 N. W. 373, we find 
this expression by the Court in disposing of a petition filed with 
a county board in connection with calling an election for the purpose 
of re-locating the county seat: 


«* * * if they withdraw their names, either directly by 
erasure from the petition or by signing a remonstrance against 
calling said election, their names cannot be counted by the 
commissioners as petitioners. * * * The commissioners 
should not call an election for such purpose unless they find, 
at the time of calling said election, that more than three- 
fifths of the voters, as shown by the return of the last general 
election, are then petitioners in favor of such election.” 


Although there appears to be a typographical error in the last 
part of the copy of the “remonstrance” furnished to this office, yet the 
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language is sufficiently clear to indicate that the signers were op- 
posed to the action proposed in the petition for vacation, and that any 
who had also previously signed the original petition had in the mean- 
time exercised the privilege of changing their minds. The same 
would of course be true with reference to those individuals who had 
previously consented to the vacation in accordance with Section 39-105. 


In view of the foregoing it is our opinion that your county board 
when considering the sufficiency of the petition for vacation of the 
road, would be justified in finding that those individuals who signed 
the remonstrance had withdrawn their names from the original pe- 
tition; and, in determining whether or not they had previously given 
their consent. In other words, on the date that the matter comes 
before the board for consideration, are there on that date 10 qualified 
electors who have signed the petition for vacation and who are willing 
to let their signatures stand; and, on that date are a majority of the 
qualified voters willing to consent to the vacation? 


August 23, 1950 
COUNTY MAIL ROUTE ROADS 
Use of Funds For Re-Graveling Limited 


SUBJECT: Roads—Use of funds from special mail route road 
fund for re-graveling. 


REQUESTED BY: Carroll Thompson, County Attorney, Fullerton, 
Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 


QUESTION: Where most of the improvements on rural mail 
routes have been made, and some of the route 
which was first improved is now in need of re- 
graveling, would it be lawful to re-gravel the 
end of the route nearest town, using for this 
purpose the “eighty per cent” part of the special 
mail route road fund as set forth in Section 39- 
1008, R. S. Supp., 1949? 


CONCLUSION: No. 
ANALYSIS 


Your letter states that in your county the rural mail routes 
from the town follow a county highway upon gravel roads and most 
of the improvements on these mail routes have been made, after the 
mail route leaves the county highway; and that some of the county 
highways which are also mail routes are in need of re-graveling. 
We think it clear that the act would not permit use of the “eighty per 
cent” portion of the special mail route road fund for that purpose. 
Section 39-1008 provides in part as follows: 


“* * * The money placed in the special mail route road 
fund shall be expended as follows: 
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(1) Eighty percent on the rural mail routes and star 


mail routes as provided in subsection (2) of section 39-1006; 
+e *D 


The subsection referred to in the above quotation is as follows: 


“(2) Equal improvement in number of miles shall be 
progressively completed on each rural mail route and star 
mail route and shall be equally divided annually between 
the first and last miles of each route. For the purpose of 
determining the number of miles to be improved on each 
end of said route, any mileage heretofore improved shall be 
regarded as unimproved.” 


We think it clear that it was the intention of the Legislature to 
provide a program for the progressive improvement of all mail routes 
within the county throughout their full length, and that eighty 
per cent of the special fund was to be devoted inflexibly and ex- 
clusively to achieving that objective. To divert a portion of the 
“eighty per cent” would mean a delay in the improving of certain 
mileage which was scheduled to be improved next in the scheme of 
progression, and such diversion would therefore not be in accord- 
ance with the legislative mandate. Apparently it was the conclusion 
of the Legislature that the remaining 20. per cent of the special mail 
route road fund’ would cover contingencies such as outlined in your 
letter. 


August 23, 1950 


SCHOOL TRANSFERS 
Transfer of Elementary Districts, High Schools Not Affected 


SUBJECT: Schools: Right to Free High School Tuition. 

REQUESTED BY: W. F. Manasil, County Attorney, Burwell, Ne- 
braska. 

OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTIONS: A family lives in Loup County, Nebraska. Prior 


to February 1, 1950, their land was in school 
district No. 20, Loup County. On February 1, 
1950, they were permanently transferred to dis- 
trict No. 16 in Garfield County on account of 
distance and having to cross a river to get to 
district No. 20 school. Loup County has a high 
school at Taylor, 20 miles away. Garfield County 
has a high school at Burwell, only eight miles 
away. School taxes on the land go to Garfield 
County. Is the family entitled to free high schopl 
privileges in Garfield County? If not, who col- 
lects the high school tax for Loup County? 


CONCLUSIONS: 1. This family is not entitled to free high school 
privileges in Garfield County. 2. The tax is 
collected by Loup County and distributed as 
provided in Section 79-481, R. R. S. 1943. 


—894— 


ANALYSIS 


The transfer of this family from district No. 20 in Loup County 
to district No. 16 in Garfield County was presumably made under 
authority of and pursuant to the provisions of Section 79-481, R. R. S. 
19438. This statute provides for the transfer of elementary school 
pupils from a district in one county to a district in another county 
under certain conditions, and provides for the payment of taxes by 
the county in which the pupils reside to that in which they attend 
school in the amount paid by the applicant whose children have been 
transferred for elementary school purposes. The taxing procedure 
is fully outlined in Section 79-481. 


Such transfer, however, confers no rights on the children of this 
family to free high school instruction in Burwell or in any other high 
school of Garfield County. The family still resides in Loup County 
and belongs to the Loup County high school district and can claim 
free high school privileges only in that county. 


Section 79-4,100, R. R. S. 1943, provides that any public high 
school district may refuse admission to any or all nonresident pupils. 
As far as high schools are concerned, the children of this family are 
nonresidents of Garfield County. 


August 25, 1950 
COUNTY JUDGE 
Appointment of Conservator, No Fee Allowed 


SUBJECT: Fees—County Judge, Appointment of Conservator. 
REQUESTED BY: Joseph Ach, County Attorney, Friend, Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
QUESTION: What fee is a county judge entitled to receive for 


the appointment of a conservator under the pro- 
visions of Article 9, Chapter 38, R. S. Supp., 1949? 


CONCLUSION: The statutes make no provision for a fee for 
the appointment of a conservator, and the county 
judge is therefore not entitled to receive one. 


ANALYSIS 


Section 38-901, R. S. Supp. 1949, provides that whenever any 
person, other than an idiot or lunatic, shall deem himself unfit by 
reason of infirmities of age or physical disability to manage his estate 
with prudence and understanding, he may apply to the county court 
for the appointment of a conservator of his estate. The following 
section provides that the manner and form of the application and 
order for appointment shall be substantially the same as is provided 
for nomination and appointment of a guardian by a minor over the 
age of fourteen. Section 38-903 provides for a bond, and goes on 
to state that “all provisions of law for the managing of estates as pro- 
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vided in articles 5, 6 and 7, Chapter 38, ,shall apply to such con- 
servator.” Article 5, referred to above, deals with “Provisions Relat- 
ing to all Guardians’; Article 6 deals with “Sale and Mortgage of 
Real Property” (of wards); and, Article 7 is concerned with ‘“Con- 
veyance by Guardian in Performance of Contract of Insane Person’”’. 
None of these articles are in any way concerned with the matter of 
the fees to be collected by the county court. 


Prior to its amendment in 1949, the fee statute of the county 
judge provided that: “In matters of guardianship or trusteeship, the 
county judge shall be allowed eight dollars * * *.” It (Sec. 33-126.02) 
now reads: “In matters of guardianship, the county judge shall be 
entitled to receive the following fees: * * *’ Nowhere is there a 
reference to fees for the appointment of conservators. Section 33- 
126.05, relating to fees for county judges, does provide that “in any 
other matter, in which there is not a fee specifically provided for 
herein, the fees of the clerk of the district court, as authorized by law 
for similar services, shall be collected.” There is of course no reference 
in the fee schedule of the clerk of the district court relating to the 
appointment of a conservator, since the county court has original 
jurisdiction in such matters. 


Having concluded that there is no provision in the statutes for 
a fee for the appointment of a conservator, we are then confronted 
with the language quoted with approval by the Court in Ehlers v. 
Gallagher, 147 Neb. 97, 22 N. W. 2d 396: 


“Tt is well settled in this state that an officer can charge 
only such fees for the performance of services as are allowed 
by law, and that services performed by an officer for which 
the statutes does not expressly authorize a charge must be 
performed gratuitously. * * * 


“A public officer must perform every service required 
of him by law, and he must look to the statute for his com- 
pensation. If it provides none, then the services are gratui- 
tous. * * * 


“* * * KR person claiming fees or costs must point to a 
definite law authorizing it. The law will not be extended 
beyond its letter. The law may impose duties on officers for 
which it provides no compensation.” 


Additional citations which are to the same effect, or which have 
a bearing on the matter, are as follows: Red Willow County v. Smith, 
67 Neb. 213, 93 N. W. 151; O’Shea v. Kavanaugh, 65 Neb. 639, 91 N. 
W. 578; Courier Printing v. Leese, 65 Neb. 581, 91 N. W. 357,, and 
75 Neb. 391, 106 N. W. 443; Sec. 33-147 and Sec. 28-714, R. S. 1943. 


The case of Downey v. Coykendall (81 Neb. 648, 116 N. W. 503, 
and see second appeal in 89 Neb. 21, 130 N. W. 983) although not 
directly in point since it deals with calculation of fees by a magistrate, 
does hold that statutes giving fees are to be construed strictly, and 
are not to be extended by implication. And the Court there said: 


“A magistrate should exercise scrupulous care not to 
make unnecessary costs and expenses; and, whenever his 
right to charge a fee is doubtful, he should resolve that doubt 
against himself.” 
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Although the failure to provide a fee for the appointment of a 
conservator may have been inadvertent, the omission cannot be sup- 
plied by legislating administratively. Nor can it be implied that 
there has been an omission, since many functions are performed by 
public officers for which the legislature has not seen fit to make a 
charge. Under the circumstances it is our conclusion that the county 
judge is not entitled to receive a fee for the appointment of a con- 
servator. 


August 26, 1950 
DRAINAGE DISTRICTS 
Taxation of Lands Taken by Eminent Domain Proceedings 


SUBJECT: Taxation of lands taken by a drainage district 
through eminent domain proceedings. 


REQUESTED BY: Bayard T. Clark, County Attorney of Richardson 
County, Falls City, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 
QUESTION: Are land owners whose land has been taken from 


them by a drainage district through eminent do- 
main proceedings subject to payment of taxes 
on such lands when the award of appraisers has 
been paid, but no deeds issued by the former 
owners of the land? 


CONCLUSION: Title to such lands passes to the drainage district 
upon payment to the county court of the award 
made by appraisers, and the lands should then 
be taken off the tax rolls. 


ANALYSIS 


Section 31-321, R. S. 1943, authorizes condemnation proceedings 
by drainage districts and requires the appointment of three appraisers. 
Section 31-322, R. S. 1943, then provides: 


“Upon the filing of the petition, as provided in section 
31-321, the same proceedings for condemnation of such right- 
of-way shall be had, in all other respects, as is provided 
by law for the condemnation of rights-of-way for railroad 
corporations, and the provisions thereof for the payment of 
damages and the rights of appeal shall be applicable to the 
drainage ditches and other improvements provided for in 
sections 31-301 to 31-309; Provided, the district shall not be 
authorized to enter upon and appropriate any right-of-way 
until the damages awarded are paid to the judge of the 
county court for the use of the parties interested, and if the 
damages are not so paid within two years from the filing of 
such commissioners’ report, all proceedings as to the right- 


of-way not paid for shall abate at the cost of the district. 
* ew” 
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Section 74-309, Reissue Revised Statutes of 1943, which relates 
to condemnation of right-of-way for railroads, provides for the filing 
of the award by appraisers and states: 


«* * * Such record shall have like force and effect as the 
record of deeds in pursuance of the statute in such case made 
and provided. * * *” 


Section 31-322, supra, grants to the drainage district the right 
to enter into possession of the property upon the payment to the 
county court of the damages awarded. It is our opinion that upon 
payment of such award title to the land passes to the condemnor. An 
almost identical situation is presented in State ex rel City of St. Louis 
v. Oakley (Mo.), 188 S. W. (2) 820, where the city charter provided: 


“At any time after the commissioners file their report 
the city may pay into court the amount of damages assessed, 
less benefits if any, and thereupon it shall be entitled to take 
possession of or damage the property.” 


In holding that title passed upon the payment of the award the 
Missouri court said: 


“In condemnation suits under our general statutes we 
have consistently held that the easement in or title to private 
property is fully acquired by the condemnor when he pays 
to the owner, or into court for him, the amount of damages 
awarded by the commissioners, legally appointed, although 
the judgment does not become final and appealable until 
all exceptions are determined and the commissioners finally 
approved.” 


Upon the filing of the appraisers’ award in the proper office 
section 74-309, supra, provides that this shall have the same force 
and effect as the record of deeds. It is clear therefore that no deed 
is required from the owners in order to transfer the title. 


August 28, 1950 
COUNTY SUPERINTENDENT 


Write-in Candidate at Primary as Affected by Teachers’ 
Certificate Requirement 


SUBJECT: County Superintendent—Write-in Candidate at 
Primary—Qualifications. 


REQUESTED BY: Joseph J. Divis, County Attorney, Brewster, Ne- 
raska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 


QUESTION: In a county having a population of not more 
than two thousand, may a write-incandidate for 
county superintendent who received enough votes 
for nomination at the primary election, but who 
was not qualified at that time to hold a teachers’ 
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certificate, have her name placed on the ballot 
for the general election, after notice of nomina- 
tion is given her by the county clerk but before 
the time for entering names on the ballot for the 
general election, such candidate qualifies for and 
obtains the required teacher’s certificate and 
otherwise meets the requirements of Section 79- 
311 (7), R. R. S., 1943? 


CONCLUSION: Yes. 
ANALYSIS 
Section 79-311, R. R. S., 1943, provides in part as follows: 


“(4) In counties having a population of not more than two 
thousand inhabitants it is required that each candidate, each 
nominee, and each recipient of an election certificate for the 
office of county superintendent shall hold a valid Nebraska 
teacher’s certificate if his name is to appear on the ballot or if 
he is to receive his election certificate, * * * 


“(7) The county clerk shall refuse to place the name 
of any candidate on the ballot for such office who shall not 
have presented such clerk with a certified statement from the 
office of the Superintendent of Public Instruction that such 
candidate holds a valid certificate * * *.” 


You will note that subsection (4) makes the holding of a certificate 
a condition precedent only for the purpose of (1) getting his name 
on the ballot, and (2) to qualify for an election certificate. In the 
situation which you have outlined, the individual will be able to 
meet these conditions with respect to the general election. 


Subsection (7) authories the county clerk to keep a name off 
the ballot under certain circumstances, but under the factual situation 
which you have outlined these circumstances will not be present at 
the time he makes up the ballot for the general election, and the name 
should therefore be placed on the ballot. 


August 29, 1950 
LIQUOR CONTROL COMMISSION 


Non-beverage Alcohol, No Regulation as to How Long Record 
Must Be Kept 


SUBJECT: Records—non-beverage alcohol—kept how long. 


REQUESTED BY: Hon. Marcus L. Poteet, Chairman, Nebraska Li- 
quor Control Commission. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTION: What is the length of time that the monthly re- 


port form L-9, “Record of Non-beverage Alcohol 
Received and Used” must be kept by the non- 
beverage alcohol user? 
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CONCLUSION: Neither the law nor the regulations of the Ne- 
braska Liquor Control Commission require that 
such records be kept any certain length of time 
and such period is left to the discretion of those 
having custody of the records. 


ANALYSIS 


We find no law or regulation of the Nebraska Liquor Control 
Commission which requires holders of non-beverage user’s licenses 
to keep copies of their monthly report form L-9, or other reports 
on file for any definite period. Neither do we find any law or regula- 
tion authorizing their destruction after a given period of time or under 
certain circumstances. Sections 84-713, R. R. S. 1943 and 23-356, R. 
S. Supp. 1949 do not apply to records of this kind. 


Such records should, of course, be kept until it is reasonably 
certain that they are of no further use. The length of this period 
must be left to the sound discretion of the persons or officers having 
the custody of the records. 


August 30, 1950 
SCHOOL BOARD 


Authority to Require Compulsory Vaccination: Exception 
Based on Religion 


SUBJECT: Schools: compulsory immuniation against con- 
tagious diseases. 


REQUESTED BY: F. B. Decker, Director of Administration, De- 
partment of Public Instruction. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 

QUESTION: Whether a board of education may require that 
every pupil shall submit proof by certificate of 
a doctor 


(1) that he has been successfully vaccinated 
against smallpox within five years, and 


(2). in the case of every kindergarten pupil, 
and every other pupil under the age of ten 
years entering the schools of the district for 
for the first time, that he has been immunized 
against diphtheria; 


all subject to the exception, however, that the 
requirements may be waived in the case of chil- 
dren whose parents object for religious reasons 
to such immunization procedures? 


CONCLUSION: No. 
ANALYSIS 


Section 79-443, R. R. S. 1943 provides, so much of it as is pertinent, 
as follows: 
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“* * * Each school board and board of education in this 
state * * * shall make such rules and regulations as it may 
think necessary for the government and health of the pupils 
* * 


By this statute the legislature, without specifically making mention 
of contagious diseases, as it does in sections 14-103, 15-236, 16-238, 
17-121, 17-207 and 71-501, R. S. 1943, relating to the grant of public 
health powers to municipalities and counties, has vested in boards 
of education a broad discretion in respect to safe-guarding the health 
of school children. 


Sections 79-4,133 to 79-4,138, R. R. S. 1943, relate to the physical 
examination of pupils for the purpose of detecting defective sight or 
hearing, diseased teeth, and obstruction of the nasal passages. In 
Hallett v. Post Printing and Publishing Company, 68 Colo. 573, 192 
P. 658, 12 A. L. R. 919, the Colorado court held that a statute of such 
character did not circumscribe the authority of a school board so as 
to prevent it from exercising a general power to protect school chil- 
dren from disease. The Colorado court also said, what likewise must 
be affirmed to be true in Nebraska, that the board has a general power 
to exclude pupils who do not meet reasonable health requirements 
which are devised for the protection of all school children. 


Richardson v. Braham, 125 Neb. 142, 249 N. W. 295, makes it plain, 
however, that while the wisdom or expediency of a rule adopted by 
a school board and the motive that prompted it are not open to judicial 
inquiry, where the rule laid down is within the power of the board 
to declare, still the rule must be a reasonable one and a rule may be 
declared invalid upon a clear and satisfactory showing that it is un- 
reasonable and arbitrary or that it invades private rights. 


Vaccination is not compulsory by law in Nebraska nor does any 
statute expressly authorize any particular governing body of any 
governmental subdivision, or the respective boards of health, or the 
state Director of Health, to require that all, or any class of, persons 
shall submit to vaccination or to other immunization procedures. In 
the absence of a finding by a proper authority that ground exists, 
or is reasonably believed to exist, by reason of epidemic or threatened 
or reasonably apprehended danger of contagion in certain situations, 
so as to justify the exercise of a power which undobtedly may be 
invoked where a conjecture of medically significant circumstances 
plainly calls for the exercise of the power, it cannot be affirmed that 
a board of health, county or city, or the state Director of Health, may 
lawfully require all, or all of any class of, persons subject to their 
jurisdiction to submit to vaccination and immunization procedures 
devised for control of and protection against contagious diseases. 


Examination of cases decided by courts in other jurisdictions 
discloses that the power of local governmental bodies, including boards 
of education, to require vaccination and other immunization pro- 
cedures, in the absence of legislation on the subject, has been affirmed 
to exist where a conjuncture of medically significant circumstances 
occurred so as to justify the exercise of the power; that legislation 
granting the power, expressly or by implication, has been sustained 
as constitutional by various courts; and that an exercise of the power, 
expressly or impliedly granted, has been sustained where a con- 
juncture of medically significant circumstances reasonably required 
it, and in some instances where no medically significant circumstances 
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existed. The authority to exercise the power has been denied in 
some cases where the court found that persons resisting application 
of such a rule had demonstrated that no medically significant cir- 
cumstances existed in the community. See 93 A. L. R. 1413 and sup- 
plementary cases; 47 Am. Jur. 487, sections 191 to 199, inclusive; 
17 L. R. A. (NS) 709. 


We have no doubt that a school board or a board of education 
may by rule exclude children who fail to present satisfactory evidence 
of submission to immunization procedures which have been medically 
approved and publicly accepted, generally, in the cases of acknowl- 
edged contagious diseases which the board, at the time it lays down 
or reaffirms such a rule, has reasonable ground, upon the advice of 
physicians of city or county boards of health or of the state Director 
of Health, to believe to medically significant in the community, and 
that such a rule would be held to be reasonable. By the phrase con- 
juncture of medically significant circumstances is meant that at a 
given time and place there is manifest to trained public health au- 
thorities evidence of various matters and facts which, considered to- 
gether, furnish grounds for a reasonable belief that compulsory mea- 
sures should be taken to prevent the introduction and spread of con- 
tagious diseases among school children in the community. 


We think it obvious, however, that an exercise of such a power 
cannot be sustained where exception is made for children whose par- 
ents object on religious grounds to having their children submit to 
immunization procedures. If the exercise of the power is to be just- 
ified, then it must be upon grounds and for reasons which ordinarily 
support any exercise of a police power for public health purposes. 
Where a police power is exercised and the use of it is justified on 
thebasis of public need and protection of public health, it cannot 
conventionally be admitted, from the point of view of the law, that 
apprehension of danger of contagion is justified in the case of all 
children in a class save a group whose members cannot be demon- 
strated to be less susceptible than all other children in the same class, 
where the ground for discrimination is simply and solely the religious 
convictions of the parents of the children in such group. 


September 1, 1950 


RESIDENCE 
Soldiers’ and Sailors’ Home, Acquisition of Hall County Residence 
SUBJECT: Veterans-Soldiers’ & Sailors’ Home-Acquiring 


residence in Hall County. 
REQUESTED BY: Louis R. Eby, Director, Department of Veterans’ 


Affairs. 
OPINION BY: Clarence S. Beck, Attorney General; Clarence 
A. H. Meyer, Assistant Attorney General. 
QUESTION: Where a veteran has been a bona fide resident 


of Nebraska for more than two years, and has 
lived in some county other than Hall County 
long enough to establish eligibility for aid under 
the provisions of Section 80-102, and is then ad- 
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mitted to the Soldiers’ and Sailors’ Home in Hall 
County from such other county, does he become 
a resident of Hall County for the purposes of 
aid under Section 80-102 simply by reason of 
acmsion to the Home and continued residence 
there? 


CONCLUSION: No. 
ANALYSIS 
The applicable parts of the statutes involved are as follows: 


80-102. “The soldiers’ relief commission shall meet * * * 
in the month of February of each year and at such other 
times as is deemed necessary. At such meeting in February 
the commission shall determine the amount considered neces- 
sary for * * * veterans *** having a legal residence in said 
county * * *.” 


80-302. “All applications for admission to the Nebraska 
Soldiers’ and Sailors’ Home shall be made to the county 
service committee of the county in which the applicant re- 
sides, **' 3,” 


80-303.. “Such soldiers’ and sailors’ home shall be located 
not less than three miles from the corporate limits of the 
city of Grand Island.” 


The words ‘residence’ and ‘usual place of residence’, as employed 
in statutes, are generally synonymous with the term ‘domicile’, and 
in general, the domicile of an individual is that place where he has 
his fixed and permanent home, and to which when absent, he has 
the intention of returning; but to effect a change of domicile there 
must not only be a change of residence, but an intention to per- 
manently abandon the former home, and the mere residing at a 
different place, although evidence of the required intention, does 
not in itself constitute a change of domicile. (Wood v. Roeder, 45 
Neb. 311, 63 N. W. 853). Therefore, an individual may be physically 
present in one locality, yet have his ‘residence’ or domicile else- 
where. State ex rel Brazda v. Marsh, 141 Neb. 817, 5 N. W. 2d 206. 


As in construing other statutes, in the construction of legislation 
using the term ‘residence’, the courts primarily look to the legislative 
purpose as well as the context. 17 Am. Jur. 593; Clay County v. 
Adams County, 69 Neb. 106, 95 N. W. 58. As stated in In re Estate 
of Meyers, 137 Neb. 60, 288 N. W. 35: 


“The term ‘domicile’ is difficult of accurate definition, 
and it has been stated that the concept cannot be success- 
fully defined so as to embrace all its phases. Its meaning, 
in each instance, depends upon the connection in which it is 
used.” 


Thus an individual admitted to the Home might conceivably 
acquire a residence in Hall County for voting purpose, and yet not 
have a ‘legal residence’ in that county for the purpose of receiving 
aid under Section 80-102, since the act of voting is not in itself con- 
clusive in determining residence for all purposes. (See also opinion 
to you dated March 29, 1948, and found in 1947-48 Report of Attorney 
General, p. 466). 
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With reference to the intention of the Legislature, it appears 
doubtful that they intended to throw upon Hall County the entire 
burden of furnishing emergency aid to residents of the Home. It 
seems a fair conclusion that they had in mind a different type of 
‘legal residence’ when they employed that term in Section 80-102. 


There is yet another consideration. “It is universally held that 
in order to acquire a domicile by choice these essentials must concur: 
(1) Residence (bodily presence) in the new locality, and (2) an 
intention there to remain. In other words, there must be a con- 
currence of the fact and the intent, the factum and the animus.. Act 
and intent must, therefore, concur, and the absence of either of these 
thwarts the change. In addition there must be an intention to aban- 
don the old domicile.’ The same thought is more fully expressed 
later in the same opinion (In re Estate of Meyers): 


«* * * Tt is not residence alone, but it is the intention 
of the person, expressed or implied from the facts in evi- 
dence, conjoined with residence, that determines domicile. 
Every person sui juris and capable of controlling his personal 
movements may change his domicile at pleasure, but a change 
of domicile involves intention as the dominant factor. (It 
is to be remembered in the present situation that the location 
of the Home has been fixed by law, and an applicant who 
is admitted has no choice or control regarding the jurisdic- 
tion in which he will be physically present). 


A change of domicile, therefore, involves a question of 
fact and intent. The fact is easily proved because it is shown 
by the mere transfer of the bodily presence from the old 
to the new place of abode, but the intent with which the 
change is made is to be determined from the character of 
the residence, its object and purpose, in connection with the 
other evidence in the case. *** Residence alone, however 
long continued, will not effect a change of domicile. * * *. 
A mere change of the place of abode, however long contin- 
ued, is not sufficient * * *.” 


In connection with the foregoing principles, see also Means v. 
Means, 145 Neb. 441, 17 N. W. 2d 1; and, 5 A. L. R. 256. A somewhat 
similar situation is also presented in Hiatt v. Lee, 61 P. 2d 401, 107 
A. L. R. 444, where the Arizona Court held: 


“That a war veteran who is a resident of Arizona and 
who for the purpose of receiving medical treatment is sent 
by the Federal government to a hospital in California, where 
he remains, receiving treatment, until his death, gives his 
permanent address as in California, is not conclusive evidence 
that he intended to take up a residence in that state and 
abandon his former domicile, where the statement is a formal 
one required for the records of the Veterans’ Bureau.” (The 
Court also pointed out that the fact that he registered and 
voted in California was not conclusive.) 


There should be no great practical difficulty involved in de- 
termining legal residence for the purposes of Section 80-102. The 
soldiers’ relief commissions in each of the individual counties of the 
state pass on each application for aid, and therefore must pass upon 
the question as to whether the applicant is a legal resident of that 
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county. And if the conflict between two counties in any particular 
cease cannot be quickly and amicably resolved, the necessary aid 
might well be provided by the state from the Veterans’ Relief Fund, 
in accordance with the provisions of Section 80-403. 


September 1, 1950 
MERIT SYSTEM ACT 
Employment of Aliens Lawful 
SUBJECT: Aliens: Employment of in Merit System positions. 


REQUESTED BY: Arthur W. Pendray, Merit System Director, Capi- 
tol Building. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: Is it lawful to employ aliens in Merit System 
positions? 

CONCLUSION: Yes. Employees under the Nebraska Merit Sys- 


tem do not hold public office or official positions 
within the meaning of Section 4-101 R. S. 1943. 


ANALYSIS 


The Nebraska Merit System Act, Sections 81-888 to 81-8,105 in- 
clusive, R. R. S. 1943, relates to the employment of stenographic, 
clerical, secretarial and other similar employees by the several state 
agencies enumerated in Section 81-893, R. R. S. 1943. 


Section 4-101, R. S. 1943, makes it a misdemeanor punishable by 
fine or imprisonment for any officer or governmental agency to 
appoint an alien “to any public office or official position now 
existing or that may be hereafter created under the laws of the 
State of Nebraska.” (Emphasis supplied). 


There is no law prohibiting the employment of aliens by the 
state or its governmental agencies provided they are not appointed 
to a “public office” or “official position”. 


The definition of the term ‘public office’ must necessarily be 
determined somewhat by the context in which it is used. However, 
the term is defined as follows in 42 American Jurisprudence 880, 
Public Officers, sec. 2: 


“In its broadest sense, a public office is a charge, sta- 
tion, or employment conferred by appointment by a govern- 
ment, but, of course, every public employment is not an 
office. Ordinarily and generally, a public office is defined 
to be the right, authority and duty created and conferred by 
law, the tenure of which is not transient, occasional, or in- 
cidental, by which for a given period an individual is in- 
vested with power to perform a public function for the 
benefit of the public. This definition carries with it ex vi 
termini the further idea that the power delegated must be 
exercised by the person in his own and not in another’s right.” 
(Emphasis supplied). 
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In the case of State v. Jones, 79 Fla. 56, 84 So. 84, the Supreme 
Court of Florida held that the term “office” implies a delegation of 
a portion of the sovereign power of the state to, and possession of it 
by, the person filling the office; a “public office” being an agency 
for the state, and the person whose duty it is to perform the agency 
being a “public officer’. The term embraces the idea of tenure, 
duration and duties, and has respect to a public trust to be exercised 
in behalf of government, and not to a merely transient, occasional, 
or incidental employment. 


In the case of Loard v. Como, (Tex. Civ. App.) 137 S. W. 2d 880, 
the court said: 


“A material distinction exists between one occupying 
an ‘official position’ and one who performs duties purely by 
virtue of ‘employment’, since an ‘official’ is often elected by 
resident electors, for definite term, subscribes oath of office 
and is entrusted with performance of some of the sovereign 
functions of government * * * while services of an official 
are continuing and permanent rather than temporary and 
transitory, as in the case of an ‘employee’.” 


In the case of Whitney v. Rural Independent School District No. 
4 (Ia.) 4 N. W. 2d 394, 140 A. L. R. 1376, the court held that, under 
the Iowa Workmen’s Compensation Act a public school teacher was 
an employee and not an official. 


In considering the foregoing authorities, and the language of 
Section 4-101 as well, we think that a public office or official position 
must be an office that is created either, by the Constitution or by 
act of the Legislature; it must be permanent in nature and it must 
invest in the holder of such office or official position certain govern- 
mental powers or duties which he is entitled to exercise and perform 
by virtue of being such officer and not as the agent or employee 
of a public officer. 


We believe that it is obvious that the employees required to 
be classified and employed pursuant to the Nebraska Merit System 
Act are not public officers or holders of official positions within 
the meaning of Section 4-101. It is our opinion that aliens may 
be employed under the Nebraska Merit System Act. 


September 1, 1950 
HOSPITAL AND NURSING HOMES 


County Community, Disbursement of Funds by 
Board Through County Treasurer 


SUBJECT: County Community Hospitals; Duties of County 
Treasurer. 

REQUESTED BY: Kenneth C. Fritzler, County Attorney, Kimball, 
Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; William T. 


Gleeson, Assistant Attorney General. 
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QUESTION: Whether a Board of Trustees of a County Com- 
munity Hospital may properly draw an order 
upon the County Treasurer, who is by statute 
the treasurer of the board, for any sum of money 
it sees fit, deposit the proceeds thereof in a 
bank and then, by the superintendent subject 
to countersignature of the chairman and secre- 
tary of the board, draw by check upon the 
account thus maintained in the name of the 
hospital? 


CONCLUSION: No. 
ANALYSIS 


Section 23-343.01, R. S. Supp. 1949 provides, so much of it as 
is pertinent as follows: 


“* * * The county board of the county shall proceed 
at once to appoint a board of hospital trustees * * * They 
shall organize as a board of hospital trustees by the election 
of one of their number as chairman and one as secretary. 
The county treasurer of the county in which such hospital 
is located shall be the treasurer of the board of trustees. He 
shall receive and pay out all money under the control of 
said board, as ordered by it, but shall receive no compensa- 
tion from such board.” 


Section 23-343.03, R. S. Supp. 1949 provides: 


“The board of trustees * * * shall have the exclusive 
control of the expenditures of all money collected to the 
credit of the hospital fund * * * The board of trustees shall 
have power to pay all current bills, claims and salaries of 
all employees of said hospital by an order upon its treasurer, 
signed by the superintendent of the hospital and counter- 
signed by the chairman and secretary of the board of trustees.” 


Section 23-1601, R. S. 1943 provides, in part, as follows: 


“It shall be the duty of the county treasurer to receive 
all money belonging to the county, from whatsoever source 
derived, and all other money which is by law directed to 
be paid to him. All money received by him for the use of 
the county shall be paid but by him only on the warrants 
issued by the county board according to law, except where 
special provision for the payment thereof is or shall be 
otherwise made by law * * *.” 


It is settled that the liability of a public officer in this state 
for funds entrusted to his care by virtue of his office is that of an 
insurer, except as it has been modified by statute. Bordy v. Smith, 
150 Neb. 272, 34 N. W. 2d 331; Village of Hampton v. Gausman, 136 
Neb. 550, 286 N. W. 757; Thomssen v. Hall County, 63 Neb. 777, 89 
N. W. 389. 


It is equally well settled that: “The county treasurer is a creature 
of statute and the source of his powers are limited thereto. With 
reference to public funds, the powers and duties of this official, as 
well as the public policy which controls with respect of the custody 
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of public funds, are reasonably definite and certain.” His sole au- 
thority for depositing of public moneys in banks is to be found in 
sections 77-2312 to 77-2326, R. R. S. 1943, and the directions, limi- 
tations and public policy evidenced thereby must be complied with 
by such officer and all who deal with him with reference to such 
public funds. Shambaugh v. City of Elm Creek, 118 Neb. 817, 226 
N. W. 460. See particularly section 77-2325, R. R. S. 1943 respecting 
the criminal liability of a county treasurer in connection with the 
handling of public funds. 


It follows, necessarily, that the county treasurer is charged with 
full responsibility for all county community hospital moneys, whether 
derived from a tax levy or from hospital income and receipts, over 
all of which the board of trustees has control, and that the command 
of section 23-343.03 which expressly directs that the payment of all 
bills, claims and salaries shall be by order drawn upon the county 
treasurer, must be obeyed to the letter. Hence, it is beyond the power 
of the hospital board to establish in any bank an account in the 
name of the hospital which account contains money for the handling 
of which the county treasurer is both civilly and criminally held 
responsible. The county treasurer can not assent to any departure 
from the statutory mode for safekeeping of public moneys. Public 
funds for which he is responsible can not be placed in a bank 
account in the name of the hospital. 


September 2, 1950 
VOTES 


Write-in Votes of Candidates Filed on Other Party. 
Affect on Nominations 


SUBJECT: Write-in votes. 


REQUESTED BY: Andrew D. Mapes, County Attorney, Madison 
County, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 
QUESTION: At the primary election held in Madison County 


in two of the contests for county offices where 
there were no candidates filed on the Democratic 
Ticket, the Republican candidates who won the 
nomination of their party were the second highest 
write-in candidates on the Democratic Ticket. 
The two candidates who received the second 
highest votes on the Republican Ticket received 
the highest vote on the Democratic. Each of 
these parties received more than the required 
five per cent of the total vote cast on the Demo- 
cratic Ticket. Are any of these persons entitled 
to have their names printed upon the ballot 
at the general election as candidates of the 
Democratic Party? 


CONCLUSION: No. Where the person receiving the highest 
Number of votes is disqualified the election is 
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a nullity, and the person receiving the next high 
vote is not entitled to the nomination, at least 
where the electors are not aware of the dis- 
qualification at the time of the election. 


ANALYSIS 
Section 32-1164, R. S. 1943, provides as follows: 


“The person receiving the greatest number of votes at 
a primary as the candidate of a party for an office shall 
be the candidate of that party for such office, and his name 
as such candidate shall be placed on the official ballot at 
the following election; Provided, such person shall not be 
certified as a candidate of that party for said office by the 
county clerk or other person charged with the duty of can- 
vassing the results of such primary election, unless such 
person shall have received five per cent or more of the entire 
vote cast at such primary election on the ballot for that 
party.” 


Section 32-1124, R. S. 1943, provides: 


“The name of the same candidate shall not appear print- 
ed on more than one party ticket; Provided, however, the 
electors of any party may vote for a candidate of another 
party by writing his name in and making a cross for him, 
but if he should lose the nomination of the party of which 
he is an avowed candidate, he shall not be permitted to ac- 
cept the nomination thus tendered to him by the electors of 
the other party. No candidate defeated at the primary elec- 
tion shall be permitted to file by petition in the general 
election next following.” 


The last quoted section clearly eliminates the candidates receiv- 
ing the highest number of write-in votes on the Democratic Ticket 
since they failed to secure the nomination of the Republican Party 
of which they were avowed candidates. Does this then entitle the 
next highest candidates for these offices who secured the nomina- 
tion on Republican Ticket to have their names also printed upon 
the ballot as candidates of the Democratic Party? 


Nebraska has followed the rule that where the person receiving 
the highest number of votes is disqualified from holding the office 
there is no election and the candidate receiving the next highest 
vote is not entitled to the same, at least where the electors had no 
knowledge of the disqualification of the candidate. The first of these 
cases, State ex rel Thayer v. Boyd, 31 Neb. 682, 48 N. W. 739, was 
an action to prevent Boyd from taking office as Governor of the state. 
Boyd had received the greatest number of votes for the office but 
was found to not be a citizen of the United States. The court held 
that there was no election and that the Governor elected for the 
previous term held over. 


The second of these cases, Gardner v. Burke, 61 Neb. 534, 85 
N. W. 541, involved an election contest over the office of county 
attorney of Blaine County. Plaintiff and defendant were candidates 
for said office at the general election in 1899. The former received 
forty-four votes, and the latter, eighty-three. The defendant was 
declared elected, but was unable to qualify. Plaintiff contended that 


—909— 


since he received the next highest vote he was entitled to the office. 
The court held, however: 


“Where a plurality of legal votes is cast for a person 
for a public office who is ineligible thereto, the election is 
void, and the one who receives the next highest number of 
votes is not entitled to the office or the emoluments thereof.” 


We therefore conclude that none of the candidates mentioned 
are entitled to have their name printed upon the general election 
ballot as candidates of the Democratic Party. 


September 5, 1950 
COUNTY SUPERINTENDENT 
Qualifications for Nomination by Write-in Vote 


SUBJECT: School; nomination of county superintendent. 

REQUESTED By: F. B. Decker, Director of Administration, Lincoln, 
Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 

QUESTION: Whether a person who did not hold the neces- 


sary certificate of professional attainment prior 
to the last day for filing for office but obtained 
the certificate prior to the day of the primary 
election and whose name was written in for the 
office of county superintendent may be issued 
a certificate of nomination and have his name 
appear upon the general election ballot in a case 
where he received 540 votes, the total vote cast 
in the county for governor being 8,247 at the 
preceding general election? 


CONCLUSION: No. 
ANALYSIS 
Section 32-1204, R. S. 1943 provides, in part as follows: 


“* * * When only one person files an affidavit to have 
his name placed on the primary ballot for the nomination 
for each position to be filled and the name of a person 
is written in and voted for as a candidate for any such 
position, who did not file as aforesaid as a candidate for 
such nomination, such person shall not be entitled to a cer- 
tificate of nomination at such primary election nor have 
his name placed on the general election ballot unless he 
shall have received at least the second highest number of 
votes cast for such nomination and unless such a number 
of votes received shall be at least ten per cent of the total 
vote cast for Governor in said county at the preceding 
general election * * *” 
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It is clear that to entitle a write-in candidate to a certificate 
of nomination to the office of county superintendent, it would be 
necessary that the candidate received the statutory percentage of 
votes and that he have in force a certificate of professional attain- 
ment, as required by section 79-311, R. R. S. 1948, at the time the 
certificate of nomination is to be issued. In the instant case the 
write-in candidate satisfies the second but not the first condition. 


In the circumstances, as explained in our opinion of July 6, 
1950, the only recourse for the write-in candidate is to have those 
persons who favor his election write in his name on the general 
election ballot, for which purpose a space and blank line is pro- 
vided. 


September 5, 1950 
INHERITANCE TAX 
Adopted Child, Status as Relative 


SUBJECT: Taxation; inheritance tax upon share of adopted 
child. 

REQUESTED BY: Albert Pike, County Attorney, Hebron, Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 

QUESTION: Whether an adopted child to whom a brother 


of one of the adoptive parents devised and be- 
queathed property is related to the testator by 
blood within the meaning of Section 77-2005, 
R. R. S. 1943, which deal with the rate of in- 
heritance tax to be paid by a niece or nephew? 


CONCLUSION: No. 
ANALYSIS 


Whether a child was adopted under the provisions of sections 
43-101 to 43-110, C. S. 1929 or under the provisions of sections 43-101 
to 43-115, R. S. 1943, relating to the adoption of children, may or 
may not be a material question in a case where a beneficial interest 
in property is acquired by an adopted child upon the death of another 
person. In the instant case it is not material, for the adopted child 
takes by will and the testator is a brother of one of the adoptive 
parents. 


In the case of In re Estate of Taylor, 136 Neb. 227, 285 N. W. 
528, the court, in construing the legislative intention manifested in 
sections 43-101 to 43-110, C. S. 1929, said in the syllabus: 


“The legislative intent was to vest in legally adopted 
children all the rights and privileges which, by laws of proper- 
ty and descent, have been conferred upon children born 
in lawful wedlock, unless they were clearly precluded there- 
from by the terms and conditions of the proceedings by 
which they were adopted.” 
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Further, to illustrate the application of the rule the court said at 
page 235: 


“If a grandparent or an uncle, for instance, does not want 
the child thus adopted to share in his property, it is the easiest 
thing in the world to cut the child out by a paragraph in his 
last will. But if such a relative has not availed himself of 
the opportunity to cut out such person from his estate, it will 
be understood that the adopted child has the right of repre- 
sentation in exactly the same manner and to exactly the 
same extent as if such child had been begotten in lawful 
wedlock.” 


Section 43-110, R. S. 1943, provides: 


“After a decree of adoption is entered, the usual relation 
of parent and child and all the rights, duties and other legal 
consequences of the natural relation of child and parent shall 
thereafter exist between such adopted child and the person 
or persons adopting such child and his, her or their kindred.” 


We think it plain that section 43-110, R. S. 1943, embodies a 
legislative declaration which confirms all of the rule laid down in the 
syllabus of the Taylor case save the portion underlined. The qualifi- 
cation therein expressed does not apply in cases of adoptions accom- 
plished under the provisions of the 1943 act. 


The only question, therefore, is whether an adopted child is a 
niece, or a nephew as the case may be, who is related to the deceased 
by blood in the case of a testator who is a brother of one of the adoptive 
parents. 


Prior to its amendment by the 1947 session of the legislature, sec- 
tion 77-2005, R. S. 1943, read as follows: 


“When the beneficial interest to any property or income 
therefrom shall pass to or for the use of any uncle, aunt, 
niece, nephew, or other lineal descendant of the same, the 
rate of tax shall be four dollars on every one hundred dollars 
of the clear market value of the property received by each 
person in excess of two thousand dollars.” 


Section 77-2005, R. R. S. 1943, now reads as follows: 


“When the beneficial interest to any property or income 
therefrom shall pass to or for the use of any uncle, aunt, niece, 
or nephew related to the deceased by blood, or other lineal 
descendant of the same, the rate of tax shall be six dollars on 
every one hundred dollars of the clear market value of the 
property received by each person in excess of two thousand 
dollars and not exceeding sixty thousand dollars; and on all 
the excess of sixty thousand dollars, the rate of tax shall be 
nine dollars on every one hundred dollars.” 


Had this question been raised prior to 1947, that is, had the testa- 
tor died prior to September 7, 1947, the effective date of L. B. 174, 
Laws 1947, c. 262, then it is clear that the rate of inheritance tax 
would have been governed by section 77-2005, R. S. 1943, which did 
not delimit the class of persons therein identified to those who were 
“related to the deceased by blood,” and the adopted child of brother 


—912— 


or sister of the testator would have been a niece, or a nephew, of the 
testator within the meaning of section 77-2005, R. S. 1943. 


It could be and probably is the case, because of the joint impact 
of section 43-110, R. S. 1943, and the decision in the Taylor case, 
making an adopted child for purposes of descent and inheritance the 
niece, or nephew as the case may be, of the brothers and sisters of 
the adoptive parents, that section 77-2005, R. S. 1943, was amended 
by the insertion into the statute of the qualification of relationship 
by blood, consanguinity, so as to keep out of that statutory class those 
persons who might claim relationship to a deceased person by adoption 
or by affinity. 


On the matter of relationship by affinity and consanguinity, see 
Zimmerer v. Prudential Ins. Co., 150 Neb. 351, 34 N. W. 2d 750. 


Whether a particular person, A, is alive or dead is a matter of 
fact; who his heirs are and who shall succeed to his property and upon 
what conditions, if he is dead, is a matter of law which the legislature 
may determine and declare. In re Estate of Enyart, 160 Neb. 450, 218 
N. W. 89. Whether another person is of the same blood as A is a 
matter of fact; the degree of relationship to A, by consanguinity, is 
a matter of law. No two persons are of the same blood, related by 
consanguinity, unless they have a common ancestor, and the degree 
of relationship in the case of collaterals varies depending upon the 
method of counting, whether by the common, canon or civil law. 
Volume 1, Bouvier’s Law Dictionary, Unabridged, Rawle’s Third Re- 
vision, Page 609, 16 Am. Jur. 825, Section 54 et seq. 


It is settled law that while the legislature may determine and 
declare that certain legal consequences shall follow upon a finding 
of a fact or of a set of facts, still it cannot by fiat establish the fact 
or facts to fit the legal consequence it devises. First Trust Co. v. 
Smith, 134 Neb. 84, at page 94, 277 N. W. 762. Thus, it is plain that 
a legislative declaration cannot make an adopted child a person who 
is related by blood to the kindred of the adoptive parents, if in fact 
the adopted child and no one of the kindred have a common ancestor, 
and nothing in the Taylor case or in section 43-110, R. S. 1943, furnishes 
any support for an assumption that the legislature intended or attempt- 
ed to accomplish such a result. 


We think it clear, therefore, given the fact of adoption, that an 
adopted child may acquire a beneficial interest in property, either by 
will or by inheritance, from a brother of one of the adoptive parents 
and the legislature may declare that he is a niece or nephew of the 
deceased by relationship of adoption, but such adopted child is not 
related to the deceased by blood, if they have no common ancestor, 
and, therefore, is excluded from the class identified in section 77-2005, 
R. R. S. 1943. The adopted child falls into the class identified in 
section 77-2006, R. R. S. 1943, if the case be that his beneficial interest 
vested on or after September 7, 1947. That the legislature has the 
power so to classify, as it has done in sections 77-2004 to 77-2006, 
R. R. S, 1943, we think beyond question. 
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September 7, 1950 
CEMETERY DISTRICTS (RURAL) 
Inclusion of Village Within District Authorized 


SUBJECT: Rural Cemetery Districts. 

REQUESTED BY: Philip Nyberg, County Attorney, Osceola, Ne- 
braska. 

OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 

QUESTION: Does the organization of a rural cemetery district 


authorize or require the inclusion of a village 
within the limits of a proposed district? 


CONCLUSION: A rural cemetery district organized under the 
provisions of section 12-901 to 12-908, inclusive, 
R. S. Supp. 1949, may properly include a village 
within its boundaries. 


ANALYSIS 


Sections 12-901 to 12-908, inclusive, R. S. Supp. 1949, were enacted 
through L. B. 148, 58th (1945) Session of the Nebraska State Legis- 
lature. The title to this act provides in part: “an act relating to rural 
cemetery districts.” Nowhere in the body of the act is the word 
“rural” used, and section 12-901 which authorized the creation of 
the district provides: 


“A majority of the resident freeholders in any district, 
territory, neighborhood or community in the State of Ne- 
braska, which is equivalent in area to one township or more, 
is hereby authorized and empowered to form, organize and 
establish a cemetery district which shall be empowered to 
equip and maintain a cemetery or cemeteries when the organ- 
ization thereof is completed.” 


While it is true that “rural” as generally used means of or per- 
taining to the country as distinguished from a city or town, it is often 
used in a broader sense so as to include towns and villages. In People 
v. Pratt, 14 N. Y. Supp. 805, 60 Hun. 582, it is said: 


“‘Rural,’ as used in Laws 1847, c. 133, entitled ‘An act 
authorizing the incorporation of rural cemetery associations,’ 
does not require that the cemetery should hold and use land 
outside of city limits. The word ‘rural,’ it is true, commonly 
means the country, as separated from the city. The word was 
manifestly used as descrpitive of the picturesque character 
of the place of burial, rather than as something beyond city 
boundaries; for there may be and often is, ‘rus in urbe.’” 


In view of the provisions of section 12-901, it seems clear that 
the term “rural” was used in said act in the broader sense and that 
a rural cemetery district organized under section 12-901 to 12-908 
inclusive may properly include a village within its boundari,es. 
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September 8, 1950 
JOINT TENANCY 


Reassignment of Registration Number of Motor Vehicles 


SUBJECT: Motor Vehicles; Joint Tenancy Registration. 

REQUESTED BY: Mr. W. E. Mumby, County Attorney, Harrison, 
Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; William T. 


Gleeson, Assistant Attorney General. 


QUESTION: Whether upon transfer of ownership of a motor 
vehicle, title to which is held by one spouse only, 
the registration number thereof may be reas- 
signed, upon payment of a fee of $1.00, to another 
motor vehicle, title to which is held in joint 
tenancy by the husband and wife? 


CONCLUSION: No. A new registration is required. The de- 
partment may, however, authorize the reissuance 
of the same certificate number. 


ANALYSIS 
Section 60-314, R. S. Supp. 1949 provides in part as follows: 


“Upon the transfer of ownership of any motor vehicle, 
its registration shall expire, * * *.” 


Section 60-315, R. S. Supp. 1949 provides for the reassignment 
of an expired registration number in a case where the owner of a 
vehicle transfers title to the vehicle and desires to have another motor 
vehicle, which he owns, bear the same registration number. 


The statute does not contemplate any right in the registered owner 
to have the number of the expired registration transferred to any 
other person or persons whom he may designate. The department 
is at liberty to decline to reassign or to reissue the number. Where 
the original registrant seeks to obtain the use of the same registration 
number, in order to preserve the use of the same license plates, and 
it appears that title to the other or new vehicle is in the names of the 
original registrant and his or her spouse by joint tenancy, then there 
is an ownership which is legally different and distinguishable from 
that of the original registrant. A new registration is required, not- 
withstanding the old registration number may be reissued by permis- 
sion of the department. The fee in each case is controlled by sections 
60-329, R. S. Supp. 1949 and 60-341, R. S. 1943. 


September 11, 1950 
COURT COSTS 
Analysis of Blood in Drunken Driving Prosecution Not Chargeable 
SUBJECT: Court costs in drunken driving cases. 
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REQUESTED BY: Donald H. Weaver, County Attorney of Hall 


County. 

OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 

QUESTION: Can the costs of analyzing a specimen of blood 
or urine be taxed as costs in a drunken driving 
prosecution? 


CONCLUSION: No. 
ANALYSIS 


It is well settled in this state that in order to collect costs or fees 
there must be a definite statute authorizing the same. Stoner v. 
Keith County, 48 Neb. 279, 67 N. W. 311; State v. Meserve, 58 Neb. 
451, 78 N. W. 721; Red Willow County v. Smith, 67 Neb. 213, 93 N. W. 
151, 152; Ehlers v. Gallagher, 147 Neb. 97, 22 N. W. 2d 396. 


There is no statutory provision authorizing taxing to the defendant, 
in a drunken driving prosecution, the costs of analyzing a specimen 
of blood or urine to be used as evidence in the case, and therefore 
the same cannot be charged as costs in the case. 


Sptember 14, 1950 
TAX SALE CERTIFICATE 


Issuance of Duplicate Receipts and Reimbursement of Holder; 
Authority of County Treasurer 


SUBJECT: Taxes, Delinquent—Redemption, Rights of Holder 
of Tax Sales Certificates. 


REQUESTED BY: Robert J. Bulger, County Attorney, Bridgeport, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTIONS: The purchaser of a tax sales certificate for the 


years 1941 to 1946, inclusive, paid the 1947 and 
1948 taxes. The owner of the real estate then 
redeemed. The holder of the tax sales certifi- 
cate returned the certificate with tax receipts 
for years 1941 to 1946, inclusive, attached. He 
is unable to find the tax receipts for 1947 and 
1948 and these taxes are not endorsed on the 
certificate. The certificate holder requests the 
County treasurer to issue to him duplicate re- 
ceipts for the 1947 and 1948 taxes and demands 
a refund of the 1947 and 1948 taxes. 


1. Is the county treasurer authorized to issue 
duplicate receipts for the 1947 and 1948 taxes? 


2. Is the county treausrer authorized to re- 
imburse the certificate holder for the 1947 and 
1948 taxes: 
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(a) If duplicate receipts are issued? 
(b) If no duplicate receipts are issued? 
CONCLUSIONS: 1. No. 
2. (a) Yes. 
(b) Yes. 


The county treasurer holds the redemption 
money as trustee for the holder of the treasurer’s 
tax sales certificate and must pay it over to such 
holder on return of the certificate. The law does 
not require return of tax receipts for subsequent 
taxes paid by the certificate holder. 


ANALYSIS 
Section 77-1824, R. R. S. 1943, provides: 


“The owner or occupant of any land sold for taxes or any 
person having a lien thereupon or interest therein, may re- 
deem the same at any time before the delivery of tax deed 
by the county treasurer by paying the county treasurer for 
the use of such purchaser, his heirs or assigns, the sum men- 
tioned in his certificate, with interest thereon at the rate of 
seven per cent per annum from the date of purchase to date 
of redemption, together with all other taxes subsequently 
paid, whether for any year or years previous or subsequent 
to said sale, and interest thereon at the same rate from date 
of such payment to date of redemption.” 


It will be observed that the redemption money so paid in must 
include all other taxes subsequently paid and that this redemption 
money is “for the use of such purchaser, his heirs or assigns.” The 
position of the county treasurer is that of a trustee who holds this 
money for the use of the purchaser of the tax sales certificate. See 
State ex rel. Merrell v. Synder, 34 Neb. 345, 51 N. W. 827. 


Section 777-1818, R. R. S. 1943, authorizes the purchaser at tax 
sale to pay taxes subsequently levied and provides that he shall have 
the same lien for such subsequently paid taxes as for the taxes orig- 
inally paid by him. 


Section 77-1825, R. R. S. 1943, provides that when property is 
redeemed from tax sale the county treasurer shall notify the holder of 
the certificate of tax sale and further provides: “The redemption 
mony shall be paid to, or upon the order of the holder on return 
of the certificate.’ The statute makes no requirement as to the return 
of receipts for subsequent taxes paid by the holder of the certificate. 
The only condition imposed is that he surrender the certificate. We 
believe that when the holder of the certificate returns it to the treasurer 
he is entitled to the redemption money, including reimbursement for 
taxes subsequently paid by him even though he does not surrender 
his tax receipts. 


We find no statutory authority for the issuance of a duplicate tax 
receipt and believe that none should be issued. The provision of 
section 77-1704, R. R. S. 1943, relating to lost receipts is intended to 
govern such cases. We believe that no duplicate receipt is required 
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or should be issued and that the certificate holder is entitled to the 
entie redemption money on returning his treasurer’s certificate of 
tax sale. 


September 23, 1950 


LAND 
River and Accretion Land Taxable to Riparian Owner 
SUBJECT: Taxation; River Land or accretion land. 
REQUESTED BY: R. Stanley Torpin, County Attorney, Central City, 
Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 
QUESTION: Can a river land or accretion land be placed on 
the tax records over the land owners objection? 
CONCLUSION: Yes. River land and accretion land are both 
taxable to the riparian owner. 
ANALYSIS 


Sec. 77-1316, R. S. 1943, allows that the County Assessor “* * * 
is authorized to and shall assess the real property of any person 
liable to pay taxes, which has not been assessed, and to place the 
same on the tax roll.” 


Sec. 77-201, R. S. 1943, declares that “All property in this state, 
not expressly exempt therefrom, shall be subject to taxation, and 
shall be valued and assessed at its actual value.” 


Your County Assessor, presumably in compliance with the above 
statutes, has recently placed upon the tax rolls the additional acreage 
of a county landowner. Said increased acreage being effected by a 
survey and subsequent and resultant replatting of a somewhat dis- 
puted area of land. You indicate that the additional acreage now 
placed on the rolls and assessed to this landowner is river land and 
accretion land and that the landowner disputes its assessment, seem- 
ingly on the sole basis that it is river and accretion land. 


Art. VIII, Sec. 1, of the Nebraska State Constitution decrees that 
the necessary revenue of the state and its governmental subdivisions 
shall be raised by taxation in such manner as the Legislature may 
direct. In Article 13, Chapter 77, of our 1943 Revised Statutes, the 
Legislature has directed that all real property in the state be subject 
to tax and they have presented means, methods, and procdures for 
levying and collecting such tax. 


These methods and procedures seem to have been dutifully fol- 
lowed in your assessment and as there seems to be no objection to the 
procedural path of your County Assessor, we must find a valid sub- 
stantive basis for disallowing the entry on the tax rolls of river and 
accretion land. Such a basis cannot be found. 
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Sec. 77-202, R. S. 1943, allows that certain property is exempt 
from taxation; such as: (1) Property of the state and its governmental 
subdivision, (2) Property owned and used for agricultural and horti- 
cultural purposes, (3) Property used exclusively for educational, re- 
ligious, charitable or cemetery purposes, and (4) Household goods 
(up to $200 worth). It is unlikely that the land in question can qualify 
under any of these exemptions. 


In Nebraska, contrary to many states, the bed of the river is 
owned by the riparian owner. Kinkead v. Turgeon, 74 Neb. 580. Also, 
in this state, accretions belong to the owner of the land on which they 
form. Briard v. Hashberger, 107 Neb. 199. 


Thus, river land and accretion land belong to the riparian owner. 
Such property comes within the purview of 77-201 as property sub- 
ject to taxation, and it is improbable that the land here in question 
can qualify in any way under 77-202, the exemption statute. The 
land you mention is properly a subject for taxation and must be placed 
upon the tax rolls and taxed to the riparian owner. 


_ if the taxpayer has a complaint with regard to the amount of 
his assessment, he must apply for relief to the County Board of Equali- 
zation and, if denied relief, he can appeal to the courts. 


September 28, 1950 
JOINT TENANCY 


Registration of Livestock Brand in Names of Two Persons, 
Not Conclusive Determination of Survivorship 


SUBJECT: Livestock; brands. 


REQUESTED BY: Frank Marsh, Secretary of State, State House, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether registration of a livestock brand in the 


names of two persons, which registration does 
not disclose whether ownership in joint tenancy 
or a tenancy in common is intended in respect of 
the livestock marked by the registered brand, 
conclusively determines that ownership of live- 
stock so branded vests in the surviving tenant 
upon the death of the other? 


CONCLUSION: No. 
ANALYSIS 


In Drummond v. City of Columbus, 136 Neb. 87, 285 N. W. 109, 
the court expressed its opinion that the use of the symbol “and/or” 
is confusing, leads to uncertainty and ambiguity, and is not to be 
recommended. Where the symbol is used in respect of ownership of 
property by two or more persons it does not clearly nor conclusively 
disclose whether there is intended a joint tenancy or a tenancy in 
common. 


—919— 


Section 54-108, R. S. 1943 provides, in substance that a recorded 
facsimile of a livestock brand shall, itself, constitute a species of per- 
sonal property and that it “* * * shall be subject to sale, assignment, 
transfer, devise and descent, as personal property. Instruments of 
writing evidencing the sale, assignment or transfer of such brand or 
mark, shall be recorded by the Secretary of State * * *.” 


Thus where the brand, itself, is registered and recorded in the 
names of two or more persons and it is impossible by examination of 
the registration to determine whether there was intended to be created 
in respect of the brand itself, a joint tenancy (which carries with it 
as an incident thereto full ownership in the survivor) or a tenancy 
in common (which does not carry with it as an incident thereto to 
full ownership in the survivor), then it is obvious that application 
of a hot iron to the hide of an animal so as to mark it with a registered 
brand will not settle the question of the character or nature of the 
tenancy in which that animal is owned by the persons who are the 
registered owners of the brand. 


Section 54-109 provides, as follows: 


“In all suits at law or in equity, or in any criminal pro- 
ceedings, wherein the title to animals is an issue, the certified 
copy provided for in section 54-108 shall be prima facie evi- 
dence of the ownership of such animal by the person whose 
brand or mark it may be.” 


It is clear that even the legislature recognizes, as it must as a 
matter of constitutional law, that an animal marked by a brand 
owned by A may be an animal which he does not own in fact. The 
legislature lacks the power to declare that an animal marked by a 
brand owned by A shall be conclusively presumed to be an animal 
which A owns. In judicial proceedings A’s claim to title to the animal 
may be sustained upon proof by him that the animal is marked by 
a brand of which he is the registered owner, unless another person or 
claimant offers evidence sufficient to overcome th prima facie case 
so established. 


It follows, necessarily, where as a matter of law the registration 
of a brand cannot conclusively establish ownership in the registrant 
of an animal marked by that brand, that equally the character or 
nature of the ownership, whether it is a joint tenancy or a tenancy in 
common, cannot conclusively be determined by a registration of the 
brand in the name of two or more persons. 


Since private property rights are in question in every case in- 
volving ownership of animals marked by a brand registered in the 
name of more than one person, we cannot lay down any rule by which 
any person or public officer would be bound. It is enough to suggest, 
as does the court in Drummond v. City of Columbus, that if persons 
desire to use the symbol “and/or,” then they should add to it what- 
ever simple words will make the meaning of the symbol clear. Where 
a joint tenancy is intended, then it is a simple matter to say John Doe 
or Mary Doe, as joint tenants; and, if to satisfy the demand for abso- 
lute certainty, it is thought desirable to do so, then one may add 
“with right of survivorship.” 
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September 29, 1950 


VACANCY 
Party Nominee Dies After Primary, Filling of Vacancy 

SUBJECT: Filling vacancy on ballot where party nominee 
dies after primary election and prior to general 
election. 

REQUESTED BY: Frederick H. Wagener, County Attorney, Lincoln, 
Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; Robert A. 


Nelson, Assistant Attorney General. 


QUESTION: Where the party nominee for a county office dies 
following the primary election and prior to the 
general election what constitutes the proper com- 
mittee to fill such vacancy on the ballot? 


CONCLUSION: The party organization has the authority to desig- 
nate the committee to fill such vacancy and the 
republican party in Nebraska has designated the 
county central committee. 


ANALYSIS 
Section 32-1131, R. S. Supp. 1949, provides in part: 


“Should a vacancy or vacancies for any office arise for 
any cause, except as hereinafter provided, before elections, 
such vacancy or vacancies shall be filled by the majority vote 
of the proper committee of the same political party. The chair- 
man and secretary of such campaign committee shall there- 
upon make and file with the proper officer a certificate * * *.” 


“Tf there be no campaign or political committee of such 
name, then a mass convention of such party shall fill such 
vacancy * * *.” 


The statute is silent as to what constitutes the “proper committee” 
and this is therefore a matter to be determined by the party organiza- 
tion. In State v. Waite, 92 Neb. 313, 138 N. W. 159, the court held that 
the national convention of a political party, or, when the convention 
is not in session, its national central committee is the supreme govern- 
ing body of such party as to national affairs. It follows that the state 
convention of a political party, or, when the convention is not in session, 
its state central committee is the supreme governing body of such party 
as to state affairs. The question which you present involves the republi- 
can nominee for county assessor and we must therefore consider 
whether the governing body of that party has made any provisions 
with reference to what shall constitute the “proper committee” referred 
to in section 32-1131. 


At its state convention held in Norfolk, Nebraska, on the first 
day of May, 1944, the republican party adopted a constitution. At 
the convention held in Omaha, Nebraska, on the 13th day of June, 
1950, an amended constitution was adopted but the provisions of the 
original constitution applicable to the question before us were un- 
changed. These provisions are as follows: 
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ARTICLE XI. Sec. 1. The general management of the 
affairs and business of the party in the various counties shall 
be fixed in the county central committee, subject to the direc- 
tion of the county convention. 


Sec. 2. The county central committee shall consist of 
two persons from each voting precinct or ward within the 
county, one of whom shall be a man and one a woman, to be 
selected at caucuses of the delegates from the respective 
voting precincts or wards to be held at the county convention, 
or in such other manner as may be authorized by the con- 
vention. 


ARTICLE VIII. Sec. 1. Should any party nominees for 
any office resign, die, or be declared ineligible, or a vacancy 
otherwise occurs, after a primary election but more than fifty 
days before the general election, such vacancy or vacancies 
shall be filled by the majority vote of the state central com- 
mittee in the case of state offices or United States senator, 
by the majority vote of the congressional district committee 
for congressional office, and by the majority vote of the county 
central committee in the case of county office. It shall be 
the duty of the state chairman, district chairman or county 
chairman, as the case may require, to call a meeting of 
such state central committee, congressional district com- 
mittee or county central committee to be held at a 
place to be designated by him within a reasonable time, 
so as to permit the filing of the certificate of nomination of 
such candidate or candidates with the proper election officers 
at least fifty days before the general election in the form and 
manner required by law. 


By the above quoted provisions the republican party has desig- 
nated the county central committee as the proper committee to fill 
the vacancy on the ballot created by the death of the party nominee 
for county assessor. 


October 2, 1950 
LIQUOR CONTROL COMMISSION 
Denial of “Off Sale” Beer License Recommended by City, No Appeal 


SUBJECT: Liquor Control Commission—Power to deny ap- 
plication for “off sale” beer license. 


REQUESTED BY: Marcus L. Poteet, Chairman, Nebraska Liquor 
Control Commission. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: Where an application for an “off sale” beer license 
in a city has received the recommendation of the 
city council that the license be issued, and no 
appeal has been taken to the Nebraska Liquor 
Control Commission under section 53-1,115, does 
the Commission have power to deny such appli- 
cation in the exercise of its reasonable discretion? 
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CONCLUSION: Yes. 
ANALYSIS 


The applicants filed with the City Council of Omaha, Douglas 
County, Nebraska, their application for an “off sale” beer license at 
3812 Farnam Street, Omaha, Nebraska. No protests were filed, and 
a majority of the City Council voted to recommend the issuance of 
the license. The license was forwarded to the Liquor Control Com- 
mission, which denied the application. The applicants then requested 
a hearing before the Commission, which was granted, and after such 
hearing the Commission denied the application on the ground that 
there are now sufficient licenses in this locality to supply the needs 
of the people. The question was raised by the applicants as to whether 

. the Commission has power to refuse to issue such license within the 
corporate limits of a city after it has been approved by the local 
governing body. 


It is contended by counsel for the applicants that under the 
law the Commission has no power or discretion to refuse to issue a 
license except in cases where an appeal is taken as provided in section 
53-1,115, R. S. 1943, and inasmuch as no appeal has been taken from 
the act of the City Council to the Commission, there is nothing for 
the Commission to do but to issue the license. 


In arriving at the foregoing conclusions, counsel has cited most, 
if not all, of the pertinent statutory provisions. However, the con- 
structions which he places on these statutory provisions is one with 
which we do not agree. 


The difficulty arises from the fact that the law is not as clear and 
explicit as could be desired as regards the issuance of this type of 
license. In the cases of all other kinds of licenses the law has out- 
lined the procedure for obtaining such licenses with reasonable clarity 
and precision, but nowhere do we find outlined the exact procedure 
to be followed in case of “off sale” beer licenses. The problem, there- 
fore, is to ascertain the legislative intent in this respect from a con- 
sideration of what the Legislature has actually said. 


As pointed out by counsel, section 53-116 provides: 


“The power to regulate all phases of the control of the 
* * * sale, and traffic in alcoholic liquors, except as specifically 
delegated in this act, is hereby vested exclusively in the 
Commission.” 


Among the specific powers and duties of the Commission enumer- 
ated in section 53-117 are: “(1) To receive applications for, and to 
issue * * * licenses to * * * retailers in accordance with the provisions 
of this act;” etc. 


Sections 53-131 and 53-132 specifically delegate to the local gov- 
erning bodies of cities or villages the power to grant licenses for sale 
of alcoholic liquors, including beer, by the drink, subject only to the 
power of the Commission to hold hearings thereon in cases where 
objections in writing are lodged with the secretary of the Commission 
within three days after receiving the license from the local governing 
body. This is the only case in which the act specifically delegates 
the power to issue licenses to anybody other than the Commission. 
We. must assume, therefore, that under the powers vested in the 
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Commission by_ sections 53-116 and 53-117, the power to issue an 
“off sale” beer license is vested in the Commission and nowhere else. 


The only statutes which we find that relate specifically to the 
procedure for obtaining “off sale” beer licenses are sections 53-141 
and 53-142. Section 53-142 provides that anyone desiring to sell beer 
at retail shall file his application for a license with the local governing 
body of the jurisdiction wherein he proposes to establish his place of 
business and prescribes the information which must be contained in 
the application. 


Section 53-141 provides that the city council or city commission or 
village board “may recommend that the Commission issue licenses” 
within their governmental subdivision, unless an objection signed by 
51 per cent of the voters at the last general election held therein is 
filed. It should be noted that section 53-141 specifically limits the 
power of the local governing body to a mere recommendation of the 
Liquor Control Commission that the Commission issue the license. 
This language is very different from that of section 53-132 relating 
to issuance of licenses for sale of alcoholic liquors by the drink in 
which the Supreme Court, in the case of Smith v. Nebraska Liquor 
Control Commission, 152 Neb. 676, in construing the language of that 
statute, said, in effect, that the local governing body is primarily the 
licensing body and, having approved a license, the Commission is 
without power to refuse to issue it unless an objection in writing is 
filed within the statutory period. 


We find no statute which makes it mandatory on the Commission 
to issue an “off sale” beer license under any circumstances. The local 
governing body “may recommend” the issuance of such a license, but 
the statute does not say, either expressly or by inference, that the 
Commission is bound to issue such license in any case. The power 
and the discretion as to the issuance of such a license is vested ex- 
clusively in the Commission under section 53-116. 


The only alternative to this view is that the local governing body, 
and not the Commission, is the actual licensing body and, having 
recommended such license, the Commission must issue such license 
as a matter of course unless an appeal is taken from the action of 
the local governing body as provided in section 53-1,115. There is 
no provision for the filing of objections with the Commission as in 
the case of applications for license to sell beer by the drink. Counsel 
contends, if I understand his position correctly, that this alternative 
view is, in fact, the law. To adhere to such a view requires that we 
read into the law provisions which are not there—provisions vesting 
in the local governing bodies powers to issue “off sale” beer licenses, 
and that we ignore the plain statutory provisions vesting exclusively 
in the Commission all licensing and regulatory powers except such 
as are “specifically delegated” elsewhere. 


We believe that in the absence of any specific statutory restrictions 
to the contrary, the Nebraska Liquor Control Commission has power 
to deny an application for “off sale” beer license, in the exercise of 
a reasonable discretion, even though the local governing body has 
recommended the issuing of such license and no appeal has Y been 
taken from this action as provided in section 53-1,115. 


—924— 


October 4, 1950 


CORPORATIONS 
Revival Where Dissolution Has Been Filed 
SUBJECT: Corporations: Right and Method of Revival. 
REQUESTED BY: Frank Marsh, Secretary of State, Lincoln, Ne- 
braska. 
OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 
QUESTION: Whether a Corporation which has, in June, 1949, 


filed dissolution, can be revived; and if so, what 
is the proper method of revival? 


CONCLUSION: Yes, revival can be effected under provisions of 
Sections 21-1,126 to 21-1,135, R. S. 1943. 


ANALYSIS 


Your inquiry concerns a Corporation which, pursuant to Sections 
21-183, R. S. 1943, has, in June, 1949, filed written consent of dissolution 
with the Secretary of State. Said dissolution has, in accordance with 
law, been recorded with the County Clerk and the notice of dissolution 
has been properly published. Circumstances now make desirable 
and possible the revival of this corporation and you have asked our 
opinion as to the validity of the following proposed method of revival, 
which includes: 


(1) Stockholders and Board of Directors rescission of all resolu- 
tions and action taken with respect to the corporate dissolution, and 
(2) Revival of the corporate charter under procedure outlined in 
Sections 21-1,126 to 21-1,135, R. S. 1943. 


Sec. 21-186, R. S. 1943, says: 


“All corporations operating or organized under this act, 
whether they expire by limitation in their articles of in- 
corporation, or are otherwise dissolved, shall nevertheless be 
continued for the term of five years from such expiration or 
dissolution as bodies corporate for the purpose of prosecuting 
and defending suits by or against them, and of enabling them 
gradually to settle and close their business, to dispose of 
and convey their properties, and to divide their capitol stock 
but not for the purpose of continuing the business for which 
said corporation shall have been established; * * *.” 


Of assistance, particularly with regard to the present problem, 
is the language of the title attached to the above statute. It reads: 


21-186. Dissolution; actions, other purposes; corporate 
existence continued. 


Sec. 21-1,126, R. S. 1948, so far as is pertinent, says: 


“Any corporation operating or organized under this act 
may, at any time before the expiration of the time limited 
for its existence, * * * procure an extension, restoration re- 
newal or revival of its charter, together with all the rights, 
franchises, privileges and immunities and subject to all of its 
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duties, debts, and liabilities which had been secured or im- 
posed by its original charter and all amendments thereto, 
by filing with the Secretary of State a certificate of its last 
acting president and secretary or treasurer, or other officers 
to be elected as hereinafter provided, duly sworn or affirmed 
to by such officers before any person authorized by laws of 
this state to administer oaths or affirmations.” 


The existing and above mentioned laws, in conjunction with the 
stated facts, make clear that the corporation you mention, has not, 
since it only filed dissolution in June of 1949, legally ceased to exist. 
This corporation will legally expire in 1954 and until that time it may 
procure a revival of its charter. 


Of additional import in concluding this matter is the plain lan- 
guage of our highest court found in Chesnut v. Master Laboratories, 148 
Neb. 378. At page 390 of that opinion the court declares, “The Cor- 
poration did not cease to exist upon the filing of the notice of dissolu- 
tion, nor did the corporate lease cease to exist.” And as explanation 
of the dormant, rather than dead, status of your corporation, we 
offer some very general language from 19 C. J. S. 1504: 


“* * * and under such statutes corporations forfeiting 
their charters are not dissolved in the sense of legal extinction, 
but are, as it were, in a state of suspended animation, and 
may be revived and restored to their corporate rights on 
compliance with statutory requirements.” 


The necessary statutory requirements for restoration and revival 
are found in Sections 21-1,126 to 21-1,135, R. S. 1943. If and when 
these requirements are satisfied we deem it expedient that the Secre- 
tary of State recognize the corporation as one revived and in good stand- 
ing with the right to engage in the business for which it was originally 
incorporated. 


October 4, 1950 
GAME, FORESTATION, AND PARKS COMMISSION 
Nebraska Statutes Qualify State for Federal Aid to Fisheries 


SUBJECT: Game and Fish—Dingell-Johnson Federal Aid to 
Fisheries Act. 


REQUESTED BY: Paul T. Gilbert, Executive Secretary, Game, For- 
estation and Parks Commission. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
QUESTION: Do present Nebraska statutes meet the require- 


ments of the Dingell-Johnson Act so as to qualify 
this state for the apportionment of federal funds 
provided in the Act? 


CONCLUSION: Yes, except for the item of assent which will have 
to be obtained from the Governor, and later 
from the Legislature. 
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ANALYSIS 


The Dingell-Johnson Federal Aid to Fisheries Act (Public Law 
681, 81st Congress, approved August 9, 1950) authorizes the appropri- 
ation of federal funds in an amount equal to the revenue accruing 
from the federal tax imposed on fishing rods, creels, reels, artificial 
lures, baits and flies. After allocating certain amounts of the appro- 
priation to United States possessions outside the territorial limits, 
the balance is allocated on a participating basis to the various states, 
40 percent being allocated on the basis of area and 60 per cent on 
the basis of the relative number of fishing licenses issued by the 
states. Initial allocations will be made subsequent to July 1, 1951, 
and will be for use by the states on fish restoration and management 
projects which have been approved by the Secretary of the Interior. 
Federal participation in any one project may not exceed 75 percent 
of its total cost. The section of the Act dealing with qualification by 
the individual states is as follows: 


«“* * *: No money apportioned under this Act to any 
State, except as hereinafter provided, shall be expended there- 
in until its legislature, or other State agency authorized by 
the State constitution to make laws governing the conserva- 
tion of fish, shall have assented to the provisions of this Act 
and shall have passed laws for the conservation of fish, which 
shall include a prohibition against the diversion of license 
fees paid by fishermen for any other purpose than the ad- 
ministration of said State fish and game department, except 
that, until the final adjournment of the first regular session 
of the legislature held after passage of this Act, the assent of 
the governor of the State shall be sufficient. * * *.” 


With reference to the first general requirement, that Nebraska 
“shall have passed laws for the conservation of fish,” it is not believed 
necessary for the purposes of this opinion to set out the many sections 
of the Nebraska statutes dealing with the general subject of fish 
conservation. It would appear sufficient to state that we have com- 
prehensive provisions dealing with all phases of this matter, and 
that included are provisions dealing with licensing, regulation of the 
manner of taking fish, bag limits, open seasons, administration of 
game and fish laws by a special Commission, and providing penalties 
for violations of the laws and regulations. 


The next requirement is that such laws “shall include a pro- 
hibition against the diversion of license fees paid by fishermen for 
any other purpose than the administration of said State fish and game 
department.” In this connection we submit the following quotations 
from statutes presently in force: 


“37-205. All money received by county clerks for permits 
under this act shall be remitted monthly to the secretary of 
the commission. All other persons and corporations selling 
permits for the commission shall remit to it as it may by 
rule require. * * *.” 


“37-206. The secretary of the commission shall deposit 
daily with the State Treasurer all tax moneys and other funds 
by him received and shall take the receipt of the treasurer 
therefor. The State Treasurer shall place all of the funds so 
deposited in the state game fund. * * *.” 
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“37-212. The fund derived from the sale of permits, as 
provided in this act, from state park concessions and permits, 
any unexpended balance now on hand from the sale of hunt- 
ing, trapping and fishing permits, and all money required by 
this act to be paid into the state game fund are hereby appro- 
priated to the use of the Game, Forestation and Parks Com- 
mission for the propagation, importation, protection, preser- 
vation and distribution of game and fish and necessary equip- 
ment therefor, except as herein provided. An amount equal 
to the money derived from the state park concessions shall 
be reallocated to said parks.” 


Consideration of the foregoing quotations clearly leads to the 
conclusion that present Nebraska statutes meet the federal require- 
ment relative to expenditure of state license fees paid by fishermen. 


Relative to the final requirement of assent to the provisions of 
the Act, our Legislature will of course meet in regular session in 
January of the coming year, and can at that time consider a bill on 
that feature. Unless the bill is passed with the emergency clause, 
it would probably be necessary to resort to the alternative provided 
in the Dingell-Johnson Act; that is, to ask the Governor for his 
assent to the provisions of the Act. This for the reason that some 
federal funds will probably be available under the Act shortly after 
July 1, 1951, and unless the bill contained the emergency clause, it 
would not take effect until three months after the Legislature had ad- 
journed, and this might conceivably be as late as September, 1951. 


October 5, 1950 
MOTOR VEHICLES 


Interpretation of Exemption in Section 75-224, R. S. Neb. 1943 
As Amended 


SUBJECT: Motor Carriers—Interpretation of Exemption in 
section 75-224, R. S. Nebraska 1943, as amended. 


REQUESTED BY: Charles W. Haas, Director, Motor Transportation 
Department, Nebraska State Railway Commis- 
sion, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Bert L. Over- 
cash, Assistant Attorney General. 
QUESTIONS: (1) Where a motor carrier owns and licenses his 


equipment in Omaha, Nebraska, may he go to 
Lincoln, Nebraska, and conduct motor carrier 
operations in Lincoln and within five miles of 
the corporate limits thereof by virtue of the above 
exemption even though he continues to reside in 
and license his equipment in Omaha, Nebraska? 
(2) May a motor carrier conducting regular route 
operations between Omaha and Grand Island with 
headquarters at Omaha, Nebraska, purchase Hall 
County license plates for equipment which he 
intends to use primarily in pickup service in and 
around Grand Island and within five miles of the 
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corporate limits thereof, and claim exemption un- 
der the above-numbered provision from compli- 
ance with rules and regulations of this Commis- 
He and Sections 75-222 to 75-250, R. S. Nebraska, 
1943? 


CONCLUSIONS: (1) No. 


(2) Yes, providing the equipment used in the 
Grand Island area is licensed, stationed and used 
in that area. 


ANALYSIS 


The provision of the motor carrier act, involved in your questions, 
now exempts the following vehicles: 


“* * © (4) the operation of any motor carrier owned in 
any city or village of this state engaged in the transportation 
of property within such city or village or within a radius of 
five miles beyond the corporate limits thereof; * * *.” 


As originally enacted in 1937 (Laws of Nebraska, 1937, p. 528) 
this exemption read as follows: 


«x * * (c) The operations of any motor carrier in trans- 
portation of property within any city or village of this state 
or within a radius of five miles beyond the corporate limits 
of such city or village. * * *.” 


Section 75-223, R. S. Nebraska, 1943, defines motor carrier in the 
following language: 


“* * * (6) the term ‘motor carrier’ means any person 
owning, controlling, managing, operating, or causing to be 
operated, any motor-propelled vehicle used in transporting 
passengers or property for hire over any public highway in 
this state; * * *.” 


It would seem that the above exemption, in the form originally 
adopted in 1937, contemplated that the vehicle’s operations would be 
exempt with the municipal area regardless of the situs of the vehicle 
or the motor carrier. The Legislature in 1939 rewarded this exemption 
to read as set forth heretofore. (Laws of Nebraska, 1939, p. 412). The 
amendatory act expresses in the title an intention to “prescribe the 
several types of transportation of passengers or property * * * to which 
the provisions of this Act shall not apply.” 


As thus changed the exemption applies to the operation of any 
motor carrier “owned in any city or village” while engaged in trans- 
portation “within such” area. To be eligible for the exemption there 
must be ownership in the city or village and operation thereat. The 
statute seems to contemplate that location and situs of ownership is 
prerequisite to application of the exemption. While no decisions 
have been noted that involve a similar statute, the following indicate 
the legal meaning of “in” and “within” and would appear to support 
this conclusion. Farrell v. Board of Trustees (Cal.) 24 P. 868, 869; 
Board of Freeholders v. Central R. Co. (N. J.), 59 A. 303, 307; Rogers 
v. Galloway College (Ark.) 44 S. W. 454, 455; Verdine v. Olney (Mich.) 
43 N. W. 975, 978. 
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September 25, 1950 


IRRIGATION 
Imposition of Limitations on Volume and Diversion of Water 
SUBJECT: Irrigation—Limitations on the use of water. 
REQUESTED BY: F.H. Klietsch, Department of Roads and Irrigation 
OPINION BY: Clarence S. Beck, Attorney General; Bert L. Over- 
cash, Assistant Attorney General. 
QUESTION: What limitations may be imposed with reference 


to the volume and rate of diversion of natural 
flow and storage water that may be used by 
irrigators during each calendar year? 


CONCLUSIONS: 1. The limitations expressed in specific appro- 

priations as to annual volume and rate of diver- 
sion are binding and effective. 
2. Diversions of natural flow of streams are 
limited to three acre feet in the aggregate during 
one calendar year and to one cubic foot per 
second of time for each seventy acres of land 
irrigated, as provided by statute, for all appro- 
priations subject thereto as defined herein. 


3. Diversions of storage water may not exceed 
three acre feet per calendar year as provided by 
statute. No maximum rate of diversion for stor- 
age water is fixed by statute and no arbitrary 
maximum can be imposed. If both natural flow 
and storage water is simultaneously diverted, the 
statutory limitation as to rate of diversion applies 
only to the natural flow. 


4. All diversions of natural flow and storage 
water are subject to the limitation and restriction 
of beneficial use as defined herein. 

5. In the absence of a statute you may adminis- 
tratively determine what reasonable limitations as 
to rate of diversion of storage water are necessary 
and proper in order to prevent wasteful practices 
and not exceed beneficial use. 


ANALYSIS 
Section 46-231, R. S. Neb. 1943 provides: 


“Each appropriation shall be determined in its priority and 
amount, by the time at which it shall have been made, and 
the amount of water which the works are constructed to carry. 
An appropriator shall at no time be entitled to the use of 
more than he can beneficilly use for the purposes for which 
the appropriation may have been made, and the amount of 
any appropriation made by means of enlargement of the dis- 
turbing works heretofore shall be determined in like manner. 
No allotment from the natural flow of streams for irrigation 
shall exceed one cubic foot per second of time for each seventy 
acres of land, nor three acre-feet in the aggregate during one 
calendar year for each acre of land for which such appropria- 
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tion shall have been made; neither shall it exceed the least 
amount of water that experience may hereafter indicate is 
necessary, in the exercise of good husbandry, for the pro- 
duction of crops; Provided, that these limitations do not apply 
to storage waters; and provided, further, that where storage 
water is being used in addition to the natural flow that the 
water superintendent shall, upon his request and within twen- 
ty-four hours thereof, be notified in writing by the user of such 
storage waters of the time of withdrawal from natural streams 
to be distributed according to law. Where an appropriation is 
to irrigate an area of forty acres or less under an allotment of 
one seventieth of one cubic foot or less per second continuous 
flow for each acre, and the amount is so small that a proper 
distribution and application is impossible, as much water as 
the applicant can use without waste may be allotted for a 
limited time so fixed as to give such appropriator his just 
share without violating prior rights.” 


The two provisos preceding the last sentence in this section were 
inserted by an amendment in 1929 for the expressed purpose of “de- 
fining limitations of appropriation and regulating the withdrawal of 
storage water.” Laws of Nebraska, 1929, c. 133, p. 486. 


The “three acre feet” limitation was added by the 1911 amend- 
ment (Laws of Nebraska, 1911, c. 153, p. 505) and has been held not 
applicable “to a valid appropriation which vested prior to its enact- 
ment.” Enterprise Irrigation District v. Willis, 135 Neb. 827. 


The one cubic foot per second of each seventy acres of land re- 
striction in diversion was a part of the original enactment in 1895 
which at all times contained the language that it has applied to the 
“natural flow of streams.” Laws of Nebraska, 1895, c. 69, p. 249. 


It would appear that the provisos adopted in 1929 merely made 
certain what might already have been the expressed intention in this 
section that the restrictions therein had no application to the diversion 
and use of storage water. 


Another portion of the 1919 act, section 46-242, R. S. 1943 contains 
certain limitations on the amount of storage water which can be ap- 
propriated in any calendar year. This section provides: 


«* * * No appropriation of stored water for irrigation 
shall exceed three acre-feet during any calendar year for 
each acre of land for which such appropriation may be made.” 


A related statute, section 46-240, R. S. 1943 provides for a sup- 
plemental appropriation from lakes and reservoirs as follows: 


“Whenever any person shall desire to divert any of the 
unappropriated waters of any natural lake or reservoir for 
the purpose of irrigating land for which water has already 
been appropriated, but for which in times of scarcity no water 
can be obtained from the appropriation already made therefor, 
such person may make application therefor and proceed as 
in cases of original application for appropriation.” 


In the absence of a specific restriction in the appropriation (Loup 
River P. P. D. v. North Loup P. P. Dist., 142 Neb. 141, 150) and in 
the absence of a valid statute arbitrarily fixing the maximum volume 
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of water that can be diverted, the only limit which can be imposed is 
the requirement of “beneficial use.” The opinion in the Enterprise 
Irrigation case, supra, p. 832-3 discusses this limitation and states: 


“It is a principle of the common law that one may not 
divert more water, even under a valid appropriation, than 
he can put to a beneficial use. While many elements must be 
considered in determining whether water has been put to 
beneficial use, one is that it shall not exceed the least amount 
of water that experience indicates is necessary in the exercise 
of good husbandry for the production of crops. The extent 
to which landowners need and are entitled to have the benefit 
of irrigation water under a vested appropriation ordinarily 
depends upon aridity, rainfall, location, soil porosity, adapta- 
bility to particular forms of production, and the use to which 
the irrigable lands are put. In other words, the duty of water 
may be defined as such a quantity of water necessary, when 
economically conducted and applied to the land without un- 
necessary loss, as will result in the successful growing of crops. 
2 reinney Irrigation and Water Rights (2d ed.) secs. 902 and 
903.” 


A good statement of the law in this connection appears in 67 C. J. 


“The amount of water reasonably necessary for the proper 
irrigation of a tract of agricultural land for which an appro- 
priation has been made is technically termed the ‘duty of the 
water. There is no exact uniform rule for computing the 
duty which can be applied in all cases alike, and it has been 
said that the court cannot justly prescribe any fixed schedule 
of the amount to which an appropriator is entitled as the 
factors affecting the amount needed are variable and it varies 
not only from season to season, but day by day, and even 
hour by hour. In the absence of statute prescribing the same, 
the duty or quantity needed for irrigation is ordinarily a 
complicated question of fact, which is largely dependent on, 
and determined by, many different conditions, such as the 
nature of the soil, the area sought the area sought to be ir- 
rigated, climatic conditions, the location, quality, and altitude 
of the lands, the kind of crops to be raised or the use to which 
the land is to be applied, subirrigation from percolating waters 
and sloughs, the length of the irrigation season, the head of 
water or the quantity entering the intake of the canal or 
ditch used to convey the water to the land to be irrigated, 
the necessary manner or method of irrigation, and any other 
circumstances which may be peculiar to the particular tract 
involved. In determining the duty the court should place 
emphasis upon good husbandry or economy of use, and the 
standard should be set by reference to lands that have been 
prepared and reduced to a reasonably good condition for 
irrigation, but economy should not be insisted on to such an 
extent as to imperil success. * * *.” 


In the case of Enterprise Irrigation Dist. v. Tri State Land Co., 92 
Neb. 121, 160, our Supreme Court said: 


«* * * The true test of ultimate right to the water is its 
actual application to a beneficial use. The spirit and the 
letter of the statute compels the most rigid economy in the 
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use of water so that the full benefit of it may be derived. If 
not in use by prior appropriators, others may use it. No dog 
in the manger policy can apply. If the nonuse is continued 
for the statutory time the right ceases, may be forfeited, as 
the statute provides, and more diligent users may acquire 
the right to its use under the authority of the board. A land- 
owner taking more than he is entitled to is liable in damages 
to those injured. No appropriator is entitled to more than 
can be beneficially used, or more than the least amount which 
experience indicates is necessary for the production of crops in 
the exercise of good husbandry.” 


The foregoing authorities make it clear that the limitation of 
beneficial use is an overriding restriction imposed by common law 
upon all appropriations regardless of date and without regard to whe- 
ther the water is natural flow or storage. The statutory limitations 
above reviewed, are supplementary thereto and to the extent that 
they are applicable to particular appropriations, constitute further 
limitations upon the diversion and use of water. 


In the case of storage water, there is no statutory restriction upon 
the rate of diversion. Therefore the only limit which can be imposed 
is the doctrine of beneficial use. 


You may, under this doctrine, as shown by the cases cited, com- 
pel “rigid economy in the use of water so that full benefit of it may 
be derived.” This certainly includes in the original instance the right 
to determine administratively, a reasonable rate of diversion for 
storage water, if such determination is necessary in order to prevent 
wasteful practices. What rate of diversion will be reasonable depends 
upon all the facts and circumstances of each situation. The rate of 
diversion for storage water which, upon a fair appraisal of the pertinent 
and material elements, will constitute beneficial use, may be less 
or greater or the same as the statutory maximum for natural flow 
water, depending upon the circumstances then existing. 


October 3, 1950 


ELECTIONS 
Disposition of Duplicate Poll Book 
SUBJECT: Elections—Disposition of Duplicate Poll Book. 
REQUESTED BY: Keith Hopewell, County Attorney, Tekamah, 
Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; Bert L. Over- 
cash, Assistant Attorney General. 
QUESTION: In counties under township organiation what 
disposition is to be made of duplicate poll books? 
CONCLUSION: They are to be deposited with the town clerk. 
ANALYSIS 


Your inquiry is prompted by reason of section 32-918, R. S. Neb. 
containing no provision for counties under township organization. 
The section since 1943 reads as follows: 
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“In counties not under township organization, the other 
poll book shall be deposited with one of the judges to be 
appointed by the said judges to receive the same, and it 
shall be subject to the inspection of any elector who may wish 
to examine the same during the period of six months after 
such election shall have been held.” 


As enacted in 1879 the foregoing section contained a second sen- 
tence which remained in the statute until 1943. As set forth in C. 
S. Neb. 1929, section 32-917, the second sentence provided: 


“In counties under township organization, in townships 
constituting a single precinct, the judges of election shall 
certify the result as to township officers immediately after 
footing up the result of the canvass on the poll books, and 
file such certificate, together with the other poll books, in 
the office of the town clerk; but where there are two or 
more election precincts in a township, the township board 
shall meet on the day after the election, and canvass the 
votes given for township officers as shown by the returns 
from the precincts, and the township board shall issue cer- 
tificates of election accordingly.” 


The Report of the 1943 Statute Commission, Volume 3, as to the 
foregoing provision states: 


“The second sentence of the original section has been 
omitted. It provides that the results of township elections 
shall be certified by the judges of election or by the township 
board depending upon whether the township contains one 
or more precincts. This provision is inconsistent with the 
provision contained in section 32-932 (original section 32- 
931) which provides that the certificates of election of town- 
ship officers as well as other officers shall be issued by the 
county clerk. The omission of the provision in the instant 
section resolves the inconsistency with the later provision 
contained in the section referred to.” 


Section 23-249, R. S. 1943 provides as to the duties of town clerks: 


“The town clerk of each town in this state shall have 
the custody of all records, books, and papers of the town, and 
shall file all certificates of oaths and other papers required 
by law to be filed in his office. * * *” 


It would appear that this general authority would constitute the 
town clerk the appropriate official to receive and file duplicate poll 
ooks. 


October 9, 1950 
GAME, FORESTATION AND PARKS COMMISSION 
Permits for Servicemen, Resident and Non-resident 
SUBJECT: Game and Fish—Permits for Servicemen. 


REQUESTED BY: Paul T. Gilbert, Executive Secretary, Game, For- 
estation and Parks Commission, State Capitol, 
Lincoln, Nebraska. 
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OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 


QUESTION: 1. May servicemen who are residents of Nebraska 
hunt or fish without the purchase of a hunting or 
fishing permit? 

2. Does the Game, Forestation and Parks Com- 
mission have the authority to permit Nebraska 
servicemen to hunt or fish without a permit? 
3. May the Commission by regulation permit non- 
resident servicemen stationed in Nebraska to hunt 
or fish on a resident permit, instead of the usual 
non-resident permit? 


CONCLUSION: The three questions must be answered in the 
negative. 


ANALYSIS 
Section 37-214, R. S. Supp. 1949, provided: 


“Any person in the military service of the United States, 
as defined in the Soldiers’ and Sailors’ Civil Relief Act of 1940, 
as amended, who was a resident of Nebraska at the time of 
induction into such service, shall be exempt from the pay- 
ment of any fees provided by the laws of the State of Nebraska 
for the privilege of hunting and fishing in Nebraska until the 
cessation of hostilities in the war in which the United States 
is now engaged.” 


The foregoing section became effective on February 20, 1945, 
during World War II. However, since that date the following procla- 
mation has been issued by the President of the United States: “I * * * 
do hereby proclaim the cessation of hostilities of World War II, effective 
twelve o’clock noon, December 31, 1946.” (Proclamation No. 2714, 
December 31, 1946, 12 F. R. 1). Under the circumstances, the pro- 
visions of section 37-214 are no longer in force. 


Concerning your second and third questions, it is true that the 
Commission has been given broad general powers relating to the 
regulation of fishing and hunting, but those powers are in all cases 
subject to the specific limitations imposed by the Legislature; that is, 
the Commission cannot by regulation authorize an act which is for- 
bidden by statute. Section 37-201, R. S. 1943, provides: 


“* * * every person sixteen or older who hunts for game 
animals or game birds or angles for fish, and every person 
who traps for fur-bearing animals shall first pay a tax as 
herein required and obtain a permit.” 


The statute is equally clear on the matter of issuing resident per- 
mits to non-residents: 


«“* * * No person, except a resident and citizen of the 
United States who has resided in this state continuously for 
a period of sixty days before making an application for a per- 
mit under this act and who has a bonafide intention of be- 
coming a legal resident of this state, shall be deemed to be 
a resident or be issued a permit as such under this act. * * * 
All non-resident hunters and fishermen regardless of age 
shall be required to obtain a permit.” 
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By reason of the foregoing statutory restrictions, it is clear that 
action by the Legislature would be required before any of your ques- 
tions could be answered in the affirmative. 


October 9, 1950 
PETITIONS 


Withdrawal of Signatures Subsequent to Filing: Attacking 
Validity of Petition 


SUBJECT: Elections—Petition Candidates; Attacking Valid- 
ity of Petition. 


REQUESTED BY: George D. McArthur, County Attorney, Adams 
County, Hastings, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
QUESTION: Where the name of a candidate for County Super- 


visor has been filed by petition, may signers of 
the petition withdraw their or may the County 
Clerk strike allegedly invalid signatures, subse- 
quent to the time such petition is filed? 


CONCLUSION: Petition signers may not withdraw their signa- 
tures subsequent to the filing of the petition. 
There is a regular statutory procedure provided 
for attacking the validity or sufficiency of a peti- 
tion. 


ANALYSIS 


Your letter states that after the recent primary election, a candi- 
date filed by petition for the office of County Supervisor, the petition 
containing exactly 200 names at the time of filing, and that now an 
opposing candidate is questioning the validity of some of the signa- 
tures and asking that the County Clerk strike them from the petition. 
You further ask whether the petition signers may now withdraw 
their names from the petition. 


Section 32-1107, R. S. Supp. 1949, reads in part as follows: 


“Candidates for public offices * * * may be nominated * * * 
in the following manner: A certificate of nomination contain- 
ing the name of the candidate for the office to be filled stating 
the name, residence, business, and post-office address of the 
candidate shall be signed by electors residing in the district or 
political division in which the officers are to be elected and 
filed with the clerk of the village, city or county, or with the 
Secretary of State, as the case may be; * * *, * * * said cer- 
tificates must be filed at least forty days prior to the election. 
The number of signatures shall not be * * * less than two 
hundred when the nomination is for an office to be filled by 
the electors of a city, county or other division less than the 
state, * * *. * * * Within twenty-four hours after receipt 
of a certificate of nomination as aforesaid, the filing officer 
shall notify by registered mail the candidate so nominated, 
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who shall within ten days from the date of filing of said 
certificate of nomination file with said officer his acceptance 
of said nomination * * *.” 


Section 32-1128 provides: 


“All certificates of nomination or nomination statements, 
which are in apparent conformity with the provisions of sec- 
tions 32-1101 to 32-1179, shall be deemed to be valid, unless 
objections thereto shall be duly made in writing within ten 
days after the filing of the same. * * *” 


The balance of the section last quoted provides the procedure 
to be followed where objections have been duly filed. Examination 
of your letter does not indicate that objections have been filed in the 
manner required by statute, and therefore the petition should be 
deemed valid. 


Petition signers may not withdraw their signatures after the 
County Clerk has accepted the petition for filing. When such a peti- 
tion is presented to a County Clerk, it is immediately examined by 
the clerk to determine whether or not it is “in apparent conformity 
with the provisions of sections 32-1101 to 32-1¥79.” If the clerk decides 
that it is in apparent conformity, it is accepted for filing, and there- 
after no signatures may be withdrawn, and objections to the petition 
can only be considered by following the procedure outlined in section 
32-1128. (See Report of the Attorney General, 1945-46, page 193). 


October 9, 1950 
COUNTY BOARD 
Prohibitions on Drawing of Salary by Members 


SUBJECT: County Boards: Compensation of County Super- 
visor. 

REQUESTED BY: George D. McArthur, County Attorney, Hastings, 
Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 

QUESTION: Whether there is any prohibition against a County 


Supervisor drawing, for one month, more than 
one-twelfth of his maximum annual salary? 


CONCLUSION: There is no such statutory or legal prohibition. 
ANALYSIS 


Section 33-128, R. S. Supp. 1949, provides: 


“Members of county boards shall each be allowed for the 
time they shall be necessarily employed in the performance 
of all the duties of that office the sum of seven dollars and 
fifty cents per day and six cents per mile to be paid out of 
the general fund of the county; Provided, in counties having 
over two hundred thousand inhabitants, members of the county 
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board shall be allowed a salary of thirty-six hundred dollars 
per annum as compensation in full for their services; * * *. 
The total maximum amount of per diem compensation, to 
be paid or drawn by any member of the board shall not exceed 
the following amounts per annum: (1) In counties under town- 
ship organization having twenty-two thousand or more in- 
habitants and less than sixty taousand inhabitants, fourteen 
hundred twenty-five dollars; * * 


In the particular case you present one of your County Supervisors 
has received, on two separate monthly pay days, more than one-twelfth 
of the maximum amount allotted to him under the above statute. 
Though the amount received for these two months was predicated on 
the statutory per diem rate of pay and was justly and deservedly paid 
for services properly rendered you question the supervisor’s dispropor- 
tionate rate of monthly pay distribution. 


Your problem has never appeared in our Supreme Court, nor 
has such an inquiry been presented before to this office. Bereft of 
legal precedent, we must rely on the language of the statute or resort 
to extrinsic circumstances. Fortunately the latter is unnecessary as 
the statute is clear and sunambiguous. 


In the enactment of this law the legislature alloted to the Com- 
missioners and supervisors of the smaller counties a per diem salary 
“for the time they shall be necessarily employed.” In the same 
breath, at the same time, and in the same statute they allotted to 
the Commissioners of the larger counties a per annum compensation 
“in full for their services.” By including and sanctioning in the large 
counnties a fixed annual—or monthly—salary to those full time 
County Commissioners, and excluding mention of fixed salary for the 
part time Commissioners or supervisors who function in the smaller 
counties, the legislature has lucidly expressed an intention that super- 
visors such as the one you mention should not receive a fixed monthly 
salary. And by intending that no fixed salary be paid, they would 
not have intended that each Commissioner be limited per month to 
a one-twelfth share of a speculative maximum salary allotment. 


October 9, 1950 
SCHOOL BOARD 


Requirement of Kindergarten Training As Prerequisite to 
First Grade Enrollment 


SUBJECT: School Board: Right to require kindergarten train- 
ing as a prerequisite to enrollment in the first 
grade. 


REQUESTED BY: FF. B. Decker, Director of Administration, Depart- 
ment of Public Instruction. 


OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 
QUESTION: Whether a school board may adopt a rule requir- 


ing children to attend kindergarten as a pre- 
requisite to enrollment in the first grade? 
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CONCLUSION: Such rule is a reasonable one and within the 
scope of powers granted to school boards by our 
Legislature. 


ANALYSIS 
Sec. 6, Art. VII of the Nebraska Constitution provides: 


The Legislature shall provide for the free instruction in 
the common schools of this state of all persons between the 
ages of five and twenty-one years. 


In answer to this constitutional mandate the Nebraska Legislature 
has established school districts and authorized to their respective school 
boards exclusive jurisdiction on all school matters. Sec. 79-443, R. S. 
1943 says: 


“The district school boards and boards of education shall 
have the general care and upkeep of the schools, shall pro- 
vide the necessary supplies and equipment, and except as 
herein otherwise provided, shall have the power to cause 
pupils to be taught in such branches and classified in such 
grades or departments as may seen best adapted to a course 
of study which the school board or board of education shail 
establish with the consent and advice of the Superintendent 
of Public Instruction. In school districts of the first and 
second classes, the school boards shall classify the pupils ac- 
cording to a course of study provided by the Superintendent 
of Public Instruction. Each school board and board of edu- 
cation in this state shall make provision for pupils that may 
enter at any time during the school year. It shall cause to 
be kept, in a book provided for such purpose, a record of 
the advancement of all pupils in each branch of study. It 
shall make such rules and regulations as it may think neces- 
sary for the government and health of the pupils, and devise 
such means as may seem best to secure the regular attend- 
ance and progress of children at school.” 


Under authority of this statute a Class I District School Board, 
after having installed a kindergarten in the district, established a 
rule requiring kindergarten attendance as prerequisite to admission 
to the first grade. The rule has now precipitated some hardship to 
a six year old child minus kindergarten gackground who has asked, 
and has been refused, immediate admission to the first grade. With 
this particular incident in mind you ask if “a school board is within 
its right in having such a rule? ” 


The already mentioned statutory and constitutional authority 
determines the unequivocal right of school boards to administer rules 
and regulations for the government of schools. In Richardson v. 
Braham, 125 Neb. 142, our court asserted that “Boards of education are 
vested with power to adopt reasonable rules and regulations.” There 
being no quarrel with the Board’s power to enact rules and regula- 
tions, we turn to the sole problem here confronted: Is the rule un- 
reasonable and arbitrary and thus a denial of a constitutional right? 


It is our opinion that said rule is a reasonable one and that it 
is well within the scope and intention of the powers granted to school 
boards by our legislature. 
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Our research indicate that this particular problem has never 
before been presented to our highest court, nor to the Supreme Court 
of any other state. Analagous precedents, general rules relative to 
school boards, and familiar legal principles have governed our decision. 


A close analogy appears in our Supreme Court’s ruling in the 
case of Richardson v. Braham, supra. A Board of Education regula- 
tion denied students permission to leave the school grounds between 
9 A. M. and 3:05 P. M. unless they lived close or gained written 
parental permission. Confronted with objection to this regulation, as 
unreasonable and arbitrary, the court confirmed its validity and set 
down the following rules, all directly applicable to the present problem: 


“A rule or regulation, adopted by a school board, will 
not be held invalid on the ground that it is unreasonable and 
arbitrary, or that it invades private rights, unless the evi- 
dence of such facts is clear and satisfactory.” 

“During school hours, general education and the control 
of pupils who attend public schools are in the hands of school 
boards, superintendents, principals and teachers and this con- 
trol extends to health, proper surroundings, necessary disci- 
pline, promotion of morality, and other wholesome influences, 
while parental authority is temporarily superseded.” 


In Bourne v. State, 35 Neb. 1, the court determined that they 
would not interfere with the discretionary action of a school board 
within the limits of its authority. They ruled: 


“The board of Trustees of a high school has power to 
adopt and enforce appropriate and reasonable rules and regu- 
lations for the government and management of the schools 
under its control.” 


Having determined your answer to rest on a legal determination 
as to what constitutes reasonableness, we submit some exemplary 
rules held by the courts to be reasonable: 


School regulation allowing school directors to exclude pupils 
from school for the use of face paints or cosmetics held valid and 
reasonable. Pugsley v. Sellmeyer, 158 Ark. 247, 250 S. W. 538. Rule 
adopted by school Trustees requiring pupils of the school to wear a 
uniform of khaki when in attendance upon the school and when visit- 
ing public places within 5 miles of the school, even on Saturdays and 
Sunday, held not ultra vires, unreasonable, and void. Jones v. Day, 
89 So. 906. A rule promulgated by school authorities prohibiting 
students from patronizing restaurants in town, the purpose of which 
was to prevent waste of money by the student body, was held not 
unreasonable and was enforceable through dismissal. Gott v. Berea 
College, 156 Ky. 376, 161 S. W. 204. A board of education regulation 
forbidding pupils leaving the school premises for instruction at other 
places during school hours, held reasonable though the pupil is sub- 
mitted to inconvenience and hardship. Christian v. Jones, 100 So. 99. 


Remembering these exemplary rules and regulations, whose bene- 
ficial object in most instances seems well concealed, let’s give regard 
to the object to be attained by the present school board rule. The 
kindergarten course has been described as a “readiness” program; 
an educational program which prepares the child to master the funda- 
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mentals of reading and writing; and “readies” him for his progressive 
march up the educational ladder. It is generally conceived that 
such a program is of considerable benefit to the child, allowing him 
to progress at a more rapid rate and enabling him to become early 
accustomed to the means and methods of education. The progress 
of those students with kindergarten background is so particularly 
noticed that when confronted with both kindergarten graduates and 
original matriculants, first grade teachers frequently find it necessary 
to separate their class in order that the non-kindergarten pupils do 
not slow the progress of their more experienced classmates. The 
rule promulgated by this particular school board is then intended to 
benefit the pupil in better preparing him for his movements through 
the educational process, and also it is intended to be of benefit to 
the already ubiquitous school teacher who can save time and super- 
flous effort by properly organizing and conducting only one first 
grade class. 


The Supreme Court of Missouri has said: 


“The general character of the school and the conduct 
of its pupils, as affecting the efficiency of the work to be 
done in the school room and the discipline of the scholars, 
are matters to be taken into account by the school board, 
making rules for the government of the school.” (Kinzer v. 
Directors of Ind. School Dist. of Marion, 105 N. W. 686.) 


The rule in question will, no doubt, favorably effect the efficiency 
of the work to be done in the school room. It has removed,, from 
the educational path, a disconcerting rut. Its basis is sound and, 
above all, reasonable. True, in this particular instance, it may effect 
some hardship and inconvenience, and perhaps in future times other 
students will, because of this rule, be forced to commence their edu- 
cation, at the age of six, in the kindergarten. That is provokes a 
hardship does not, however, determine the rule to be unreasonable 
and unconstitutional. The Nebraska Supreme Court, in Mosiman v. 
Weber, 187 N. W. 109, 107 Neb. 737, said: 


“The law providing for consolidation of school districts, 
is not unconstitutional as depriving children of school priv- 
ileges for the reason that considerable trouble and hardship 
may be found in furnishing transportation.” 


In Christian v. Jones, supra, the court affirmed: 


“The fact that inconvenience, or even some _ hardship, 
may result to petitioner and others who desire to patronize 
a music teacher outside the school, is but a mere incident, and 
does not of itself, argue the unreasonableness of the rule or 
abuse of discretion of the board.” 


Nor have we a right to question the wisdom or expediency of the 
rule. In Flory v. Smith, 134 S. E. 360, the court ruled: 


“In the conduct of the public schools it is essential that 
power be vested in some legalized agency in order to main- 
tain discipline and promote efficiency. In considering the 
exercise of this power, the courts are not concerned with 
the wisdom or unwisdom of the act done. The only concern 
of the court is the reasonableness of the regulation promul- 
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gated. To hold otherwise would be to substitute judicial 
opinion for the legislative will.” 


The following appears in 24 R. C. L., at sec. 24: 


“The courts will not interfere with the exercise of dis- 
cretion by school directors in matters confided by law to their 
judgment unless there is a clear abuse of the discretion, or 
a violation of law. So the courts are usually disinclined to 
interfere with regulations adopted by school boards, and they 
will not consider whether the regulations are wise or ex- 
pedient, but merely whether they are a reasonable exercise 
of the power and discretion of the board.” 


Viewing the beneficial end to be attained by the rule in ques- 
tion and considering this end in conjunction with the authority and 
principles already announced, and not being unmindful of some dif- 
ficulty and hardship arising from the rule, we conclude that the rule 
is a reasonable means to a desirable end. The school board is, there- 
fore, within its rights in adopting such a rule. 


October 9,, 1950 
ASSESSMENTS 


Tangible Property Removed From State, Valuation Not Changed 


SUBJECT: 
REQUESTED BY: 


OPINION BY: 


QUESTION: 


CONCLUSION: 


Taxation; commutation of taxes. 


R. R. Wellington, County Attorney, Chadron, Ne- 
braska. 


Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 


Whether the valuation of tangible personal prop- 
erty, duly assessed and then removed from this 
state to another where it is assessed in the same 
year, may be lowered by action of a county board 
upon the application of the owner in order to 
accomplish a reduction in the amount of the tax 
to be paid in this state, and an apportionment of 
the tax, in effect, on the basis of that part of 
the year the property was within this state? 


No. 
ANALYSIS 


Section 77-201, R. R. S. 1943 provides: 


“All property in this state, not expressly exempt there- 
from, shall be subject to taxation, and shall be valued and 
assessed at its actual value.” 


Section 77-112, R. R. S. 1943 provides: 


“ ‘Actual value’ shall mean value in the market in the 
ordinary course of trade.” 
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Section 2 of Article VIII of the Constitution, and section 77-202, 
R. R. S. 1943, declare what property is exempt from taxation. Where 
tangible property is not exempt, has been duly assessed and no appeal 
has been taken to the county board of equalization from the action 
of the county assessor in determining the valuation of such property, 
then the owner of the property has no remedy, in court or elsewhere, 
for obtaining a reduction of the valuation. Power v. Jones, 126 Neb. 
529, 253 N. W. 867. 


In such circumstances it is beyond the power of the county board 
to accomplish a reduction of the valuation. There is, likewise, no 
statutory or constitutional provision which authorizes the working 
out of a pro rata tax upon tangible property simply because property 
has been within the jurisdiction only for a portion of the year in 
which the property is assessed. An attempt to accomplish a reduction 
in the amount of a tax for that reason would constitute an attempt to 
grant a commutation of the taxes contrary to section 4 of Article VIII 
of the Constitution, Krug v. Hopkins, 132 Neb. 768, 273 N. W. 221, and 
to section 77-1737, R. R. S. 1943 which not only prohibits such action 
but also lays open the county board to a civil suit to recover from the 
board members and the sureties on their official bonds the amount 
of taxes so commuted. 


October 11, 1950 
STATE INSTITUTIONS 
Basis for Figuring Per Capita Cost of Maintenance 


SUBJECT: State Institutions: Proper basis for figuring the 
per capita cost of maintaining a patient in the 
mental hospital. 


REQUESTED BY: Mrs. Harold Prince, Vice Chairman, Nebraska 
State Board of Control. 


OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 
QUESTION: Should administrative expense and building 


maintenance expense be included in determining 
the per capita cost of maintaining a patient in 
the mental hospital? 


CONCLUSION: Yes. 
ANALYSIS. 
Section 83-352, R. S. 1943 provides: 


“If any patient in a state hospital for the mentally ill, or 
the spouse, child, or parent of such patient, is possessed of an 
estate and income sufficient to meet the expense of his care and 
maintenance in the hospital without depriving those dependent 
upon such patient or relative of their necessary support, the 
guardian, spouse, child, or parent of such patient shall pay 
to the superintendent of the hospital, a sum to be fixed by the 
Board of Control which shall be an amount equal to the per 
capita cost of maintaining the patient in the hospital. The 
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amounts to be paid to the hospital under this section shall 
constitute a claim against the estate of the patient and be 
collectible therefrom. The Auditor of Public Accounts shall 
certify quarterly to the county clerk of each county the amount 
of the per capita cost and the names of all admitted to the 
hospital from such county upon behalf of whom payments 
have not been made by any relatives. It shall be the duty of 
the county board of each county to investigate all unpaid 
claims and cause action to be brought in the name of the 
county by the county attorney to recover thereon, where it 
is probable that some recovery can be made.” 


Your request relates that past procedure allowed, in computing 
the per capita cost of maintaining mental patients, consideration of 
food, clothing, shelter, administrative expense and building mainten- 
ance. There appears no quarrel concerning the first-mentioned neces- 
sities, but someone has questioned the statutory propriety of including 
administrative expense and building maintenance within the purview 
of the statutory language, “per capita cost of maintaining the patient 
in the hospital.” There are no Nebraska court decisions interpreting 
this language, and extensive research through decisions in the other 
states reveals that interpretations of similar language rarely confronted 
our judiciary. 


Directly in point, however, is an ancient but still existing English 
precedent which arose in the Court of Queen’s Bench interpretation 
of a contract. This contract provided that 7 shillings a week “shall 
be paid by the said borough * * * for the support and maintenance 
of such prisoners.” The county contended that the contract of main- 
tenance was fulfilled by supplying them with houseroom, food, cloth- 
ing, bedding, and fuel. The Court held as follows: 


“The terms ‘support and maintenance’ of prisoners, used 
in the contract, are not fulfilled by supplying them with 
houseroom, food, clothing, bedding, and fuel, and it does in- 
clude salaries of officers and expenses of repairs, etc., of 
the prison.” : 


The Pennsylvania Office of Attorney General has, on several 
occasions, ruled on questions similar to the one here presented. At 
page 194 of 42 Pa. County Court Reports, Deputy Attorney General 
Wolf, answering an inquiry concerning the scope of the following re- 
pealed statute, 


“The expenses of maintaining and keeping the convicts 
in the said eastern and western penitentiaries, shall be borne 
by the respective counties in which they shall be convicted”, 


declared: 


“There is no reasonable distinction between keeping and 
maintaining, and the word ‘maintenance’ has been construed 
by this department, in at least four cases, as sufficiently broad 
to include the cost of repairing buildings, roads, sidewalks 
and machinery.” 


The opinions referred to were given in cases where the 
maintenance of the indigent insane was involved, and the 
statute making the appropriation for their care, treatment and 
maintenance provided that those words should include neces- 
sary repairs to their buildings. 
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And in 3 Pa. Dist. Report 223, Attorney General Hensel advised the 
Auditor-General that, 


“a fair and liberal construction of appropriation for main- 
tenance of patients in an insane hospital would be to supply 
dilapidation, to arrest, prevent or remedy decay, to maintain 
or restore, to erect where destruction has taken place; for 
example: To paint buildings from time to time; to restore 
worn out furniture; to erect a fence where one has fallen 
down; to replace insecure or dilapidated walls, ceilings or 
foundations, etc., * * *.” 


In measuring the limits of the statutory language it is of assistance 
to consider the following reference to the word maintain: 


“The term has been held to be of a broad and compre- 
hensive meaning.” 54 C. J. S. 898. 


Thus our limited legal authorities have determined language, 
similar to the statutory words of Sec. 83-352, to possess a broad bound- 
ary, and they have specifically placed within bounds administrative 
and building maintenance expense. These expenses should be included 
_ determining the per capita cost of maintaining the patient in the 

ospital. 


October 14, 1950 
SCHOOL DISTRICTS 


Merger, Liability of Merged Districts for Bonds Voted by 
One of Merged Districts 


SUBJECT: School District—Merger, liability of merged dis- 
barr for bonds voted by one of the merged 
istricts. 


REQUESTED BY: F. B. Decker, Director of Administration, De- 
partment of Public Instruction. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTION: Four or five school districts bordering on a town 


school district merged with the town district 
under section 79-402. The town district had prev- 
iously voted $15,000 bonds for a school auditorium. 
Do the districts which have since merged with 
the town district become obligated for payment 
of these bonds or do the bonds remain the obliga- 
tion of the original town district only? 


CONCLUSION: The districts which have since merged with the 
town district become obligated for payment of 
these bonds. In other words, the bonds become 
the obligation of the new district. 


ANALYSIS 
Section 79-402, R. R. S. 1943, provides: 
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“The county superintendent shall create a new district 
from other districts, or change the boundaries of any district 
upon petitions signed by fifty-five per cent of the legal voters 
of each district affected.” etc. 


Section 79-414, R. R. S. 1943, provides: 


“When a new district is formed in whole or in part from 
one or more districts possessed of a schoolhouse or other 
property, the county superintendent, at the time of forming 
such new district or as soon thereafter as may be, shall as- 
certain and determine the amount justly due to such new 
district from any district or districts out of which it may have 
been, in whole or in part, formed. The amount shall be 
ascertained and determined as nearly as practicable according 
to the relative value of the taxable property in the respective 
parts of such former district or districts with the whole value 
thereof at the time of such division. The fact that the school- 
house or other property is not paid for shall not deprive such 
new district of its proportionate share of the value thereof. 
Such new district shall remain bound for such indebtedness 
to the same extent as though the new district had not been 
formed, unless in case of indebtedness not bonded, the same 
shall be adjusted as provided in section 79-418. When a new 
district embraces all of one or more former districts, the new 
district shall succeed to all the properties and other assets 
and be responsible for all unbonded indebtedness of such 
former district or districts.” 


Section 10-712, R. S. 1943 provides: 


“The phrase ‘school district,’ as used in section 10-711, 
is hereby declared to mean the school district as it existed 
immediately prior to and at the time of the issuance of any 
bonds by said school district, including all lands, property and 
inhabitants contained in said school district at the time of 
the issuance of any bonds, and all portions of said district 
subsequently separated from said district, whether by the 
formation of a new district or by any change of boundaries 
of the original district.” 


In the case of Clother v. Maher, 15 Neb. 1, 16 N. W. 902, our 
Supreme Court, construing section 19-712, said that where several 
school districts consolidated and one of them was indebted on bonds 
previously issued for school purposes, “upon such consolidation being 
effected the new district not only became invested with all property 
rights of the former, but also became answerable for its debts; and a 
tax for their payment was properly levied on all taxable property 
within the new district.” 


In the case of School Board v. Edwards, 184 Okl. 384, 87 P. (2d) 
962, 121 A. L. R. 820, the Supreme Court of Oklahoma, held that if 
a common school district, having a bonded indebtedness, joins others 
in forming a consolidated district, its assets and property must be 
applied in payment of said indebtedness, and the residue, if any, 
then goes to the consolidated district. In an annotation to this case, 
however, 121 A. L. R. 840, it is said: 


“In many cases the courts have recognized, either in view 
of the applicable statute or otherwise, that while a consolidated 
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school district, or a district enlarged by the annexation of 
other districts, acquires the property of its constituent dis- 
tricts, such acquisition is accompanied by an assumption of 
liability by the new, or enlarged, district for the obligations 
of such constituent districts.” 


Among the cases cited in support of the aforegoing statement is 
Clother v. Maher, supra. 


The answer to your question appears to chiefly be a matter of 
statutory construction. In the case of Clother v. Maher, supra, our 
Supreme Court construed the statutes, as they then stood, to require 
that when a new district was formed by the merger of two or more 
existing districts, the new district assumed the bonded indebtedness 
of any one of the merging districts. While many changes have since 
been made in the laws pertaining to school districts, we believe that 
the statutes on which the Supreme Court based its decision in Clother 
v. Maher remain essentially unchanged. The same rule appears to 
prevail in most of the other states where this question has been pre- 
sented to the courts. 


It is our opinion, therefore, that the districts which have merged 
with the town district have thereby become obligated for the payment 
of these bonds along with the original town district. In other words, 
the bonds become the obligation of the new enlarged district. 


October 17, 1950 
SCHOOL TUITION 
Children of Military Personnel Not Living on Government Reservation 


SUBJECT: Schools—Tuition of children of military person- 
nel not living on government reservations. 


REQUESTED BY: Otto G. Ruff, Superintendent of Public Instruction. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: Are military personnel who live within a given 
school district and not on a U. S. Government 
reservation, liable for payment of tuition for the 
education of their children in the public schools 
of such district when such military personnel 
claim exemption from personal property tax under 
the Soldiers’ and Sailors’ Civil Relief Act (50 
U.S. C. A., sec. 574)? 


CONCLUSION: Children of such military personnel are not ex- 
empt from payment of tuition to the district. 
ANALYSIS 


Section 574 of Title 50, U. S. C. A. provides that for the purposes 
of taxation no person shall be deemed to have lost a residence or 
domicile solely by reason of having been absent therefrom in com- 
pliance with military or naval orders, or to have acquired a residence 
in any other state or territory solely by reason of being so absent. 
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The purpose of the statute is to exempt a person in military serv- 
ice from taxation in any place except that of his residence. Persons 
claiming exemption from taxation in a school district in Nebraska 
under this law must necessarily assert that they do not reside in the 
school district. 


Being nonresident officers or enlisted men of the United States 
Army, Navy or Marine Corps they would appear to have the same 
status as other nonresidents unless they come within the exemption 
of Section 79-446, R. R. S. 1943. 


Section 79-446 provides in substance that the children of persons 
in the military service of the United States who are on active duty 
in the State of Nebraska and “residing on property acquired by the 
United States pursuant to Chapter 72, article 6,’ shall be admitted 
to the public schools in the district without payment of tuition. 


Section 79-446.01, R. R. S. 1943, provides that children of parents 
residing on tax-exempt state-owned air fields shall have their tuition 
paid by the Department of Aeronautics out of Auditor Account No. 362. 


Section 79-447, R. R. S. 1943, provides that the tuition of children 
referred to in Section 79-446 shall have their tuition paid by the State 
of Nebraska from the general fund. 


The statutes plainly say that the exemption from payment of 
tuition applies only to children of military personnel residing on prop- 
erty owned either by the United States or by the State of Nebraska— 
in other words, tax-exempt property. The districts receive tuition for 
such pupils but it is paid by the state and not by the individuals. The 
law recognizes the right of the district to receive tuition for educating 
these children. 


In the case of nonresident military personnel who do not live 
on property owned either by the United States or the State of Nebraska, 
the parents must pay such tuition the same as in the case of any 
civilian nonresidents. 


October 24, 1950 
LEGISLATIVE ACTS 
Effective Date of Bills Passed with Emergency Clause 


SUBJECT: Statutes—Effective date when passed with emer- 
gency clause. 


REQUESTED BY: O. M. Olsen, Presiding Judge, Nebraska Work- 
men’s Compensation Court. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 


QUESTION: Where a bill containing the emergency clause was 
passed by the Legislature, and then signed by the 
Governor at 5:00 P. M. on April 19, 1949, what 
is the effective date of the act? 


CONCLUSION: April 20, 1949. 
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ANALYSIS 


Your question relates to L. B. 222, passed by the 1949 Legislature, 
and containing the following emergency clause: 


“Sec. 4. Since an emergency exists, this act shall be in 
full force and take effect, from and after its passage and 
approval, according to law.” 


The constitutional provision relating to the effective date of 
legislative enactments is found in Article III, Section 27, of the Ne- 
braska Constitution, which reads in part as follows: 


“No act shall take effect until three calendar months 
after the adjournment of the session at which it passed, unless 
in case of emergency, to be expressed in the preamble or 
body of the act, the Legislature shall, by a vote of two thirds 


of all the members elected to each House otherwise direct. 
ee RD 


The act to which you have reference was approved April 19, 1949, 
and your letter recites that it was signed by the Governor at 5:00 
P. M. on that date, and the question asked is whether the act became 
effective for the whole day of “April 19 and thereafter, or whether it 
became effective only from and after 5:00 P. M. of that date. 


The various appellate courts are not in harmony on the question 
which you have raised. There are many weighty arguments to sup- 
port an interpretation that an act containing the emergency clause 
should become effective from the very moment that the constitutional 
requirements are fulfilled, and in the case of Nebraska that would be 
from the time the bill is signed by the Governor. However, the Ne- 
braska Supreme Court has ruled directly on this question in the case 
of Wilson & Company v. Otoe County, 140 Neb. 518, 300 N. W. 415. 
In that case the Court concluded “that where a statute provides that 
it shall take effect, ‘from and after its passage and approval,’ in com- 
puting the time when it takes effect, the day of its passage is excluded, 
and it goes into effect the next day.” The factual situation in that 
case was exactly the same as that which you presented in your letter. 


Under the circumstances it must be concluded that L. B. 222 of 
the 1949 session became effective on April 20, 1949, the day after 
its approval by the Governor. 


October 24, 1950 
PRISONERS 


Refusal of Warden to Receive, Nature of Offense Not 
Stated in Commitment 


SUBJECT: Prisoners—Nature of Offense not Stated in Com- 
mitment. 

REQUESTED BY: Herbert H. Hann, Warden, State Penitentiary. 

OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 


H. Meyer, Assistant Attorney General. 
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QUESTION: Where the nature of the offense is not stated in 
the commitment, may the warden of the peni- 
tentiary refuse to receive the prisoner? 


CONCLUSION: No. 
ANALYSIS 


Your letter points out that it is very important for your records 
that you have information regarding the nature of the offense com- 
mitted in the case of every prisoner delivered to you, and that it is 
equally important that you have this information at the time of com- 
mitment or very soon thereafter. Also, that most counties cooperate 
very well in furnishing this information at the time of commitment, 
but that some fail to furnish it at the time and some ignore your re- 
quests for the information. You inquire as to whether you would 
have the right to refuse to receive a prisoner where the commitment 
fails to set out the felony of which he was convicted. 


Section 29-2401, R. S. 1943, provides: 


“Every person sentenced to the penitentiary shall * * * 
be conveyed to the penitentiary of this state by the sheriff of 
the county in which the conviction took place, and shall there 
be delivered into the custody of the warden of the penitentiary, 
together with a copy of the sentence of the court ordering such 
imprisonment * * *.” 


Section 83-422, R. R. S., 1943, provides: 


“When any convict is delivered to the warden, the officer 
having the prisoner in charge shall deliver to the warden 
a certified copy of the sentence received by the officer from 
the clerk of the district court * * *.” 


In the case of Dunham v. O’Grady, 137 Neb. 649, 290 N. W. 723, 
Dunham appealed from the denial of his application for a writ of 
habeas corpus, contending that he was unlawfully imprisoned by the 
warden since “the judgment of conviction or sentence fails to specify 
the offense of which the relator was convicted, or to designate when 
the sentence is to take effect.” After setting out the provisions of 
Section 83-422 (quoted above), the Court said: 


“The certified copy of the judgment of a court of record 
thus constitutes the authority of the warden to retain the 
petitioner in the instant case. There are no specific statutory 
requirements as to what shall be included in the recitals 
of this certified copy of judgment or sentence. When it 
includes a statement of the imprisonment imposed and the 
duration thereof, it fulfills all purposes contemplated by this 
statute.’ 


Since a certified copy of the sentence is deemed sufficient under 
the law if it contains a statement of the nature of the imprisonment 
imposed, and the duration thereof, the warden would have no author- 
ity to impose additional requirements; and, as the law now stands, 
there is no compulsion on sheriffs or clerks of the district courts to 
furnish additional information to the warden, although the statutes 
do authorize the Board of Pardons to demand and receive such in- 
formation. (Section 29-2621, R. S. 1943). 
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October 24, 1950 


PRISONERS 
Effect on Good Time Allowance Where Sentence Two Years and a Day 
SUBJECT: Prisoners—Good Time Allowance Where Sen- 


tence Two years and a day. 


REQUESTED BY: Richard C. Meissner, Chief State Probation Offi- 
cer, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Bec., Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 


QUESTION: Where a state prisoner has received a sentence 
of two years and one day, what is the effect of 
the one day with reference to the acquisition of 
good-time allowances? 


CONCLUSION: The fact that a sentence is for two years and 
one day, rather than for two years, has no effect 
on the acquisition of good-time allowances. 


ANALYSIS 


Your letter inquires concerning the method to be used in de- 
termining good-time allowances where an individual has received a 
sentence of two years and one day, rather than the more prevalent 
sentence of an even number of years. Section 29-2632, R. R. S. 1943, 
provides: 


“Every convict * * * shall be entitled to the diminution of 
time from his sentence as appears in section 29-2633, and pro 
rata for any part of a year where the sentence is for more 
or less than a year, as follows: Two months on the first year, 
two months on the second year, three months on the third 
year, four months on the fourth, and the like diminution of 
time for each succeeding year of time of his sentence.” 


Under the above statutory formula for computing good-time, the 
extra day of his sentence is insignificant and can be disregarded in 
calculating the good-time allowance. The only effect of the one day 
would be that the particular prisoner involved would have to serve 
one more day than would the prisoner who received a sentence of 
two years. 


Regarding computation of extra good-time, there would be no 
problem under Section 83-440, R. R. S. 1943. The other section relating 
to extra good-time is Section 83-450, which provides in part: 


“* * * A diminution of time granted under this section 
shall not exceed the rate of two months for each year.” 


Under the last quoted section, the prisoner who received a sen- 
tence of two years and one day could earn a maximum of four months 
of extra good-time, the one additional day again being insignificant in 
arriving at the determination. 


The conclusion therefore is that in the case of a prisoner receiving 
a sentence of two years and one day, the one day can be disregarded 
in computing the good-time allowance to which he may become entitled. 


—951— 


October 24, 1950 
HOSPITALS AND NURSING HOMES 


County Community Hospital Acquisition and Management of 
Where Lease in Effect 


SUBJECT: County Community Hospitals. 

REQUESTED BY: Albert Pike II, County Attorney, Hebron, Ne- 
braska. 

OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 

QUESTION: (1) Whether a county may acquire an existing 


community hospital, owned by a non-profit cor- 
poration and presently operated by a lessee under 
the terms of a lease which still has more than 
twenty years to run; and 


(2) If so, must the hospital board of trustees, 
appointed by the county board, so manage the 
hospital as not to abrogate the contractual rights 
of the lessee? 


CONCLUSION: (1) Yes; 


(2) Yes, subject to the qualifications stated in 
the opinion. 


ANALYSIS 


Section 23-343.10, R. S. Supp. 1949 authorizes counties having 
thirty-six hundred or more inhabitants to acquire a county hospital. 


Section 23-343.12 provides: 


“The provisions of sections 33-343.10 to 23-343.12 are 
intended to be cumulative to and not amendatory of sections 
23-343 to 23-343.09.” 


‘It is clear that sections 23-343 to 23-343.09, originally enacted in 
1945, Laws 1945, c. 44, as amended by L. B. 370, Laws 1949, c.38, and 
sections 23-343.10 to 23-343.12, R. S. Supp. 1949, originally enacted in 
1947, Laws 1947, c. 61, are to be considered as parts of a homogeneous 
system, are in pari materia, and should be construed together. Morrill 
County v. Bliss, 125 Neb. 97, 249 N. W. 98, 89 A. L. R. 932. 


We think it plain from examination of L. B. 398, Laws 1947, and 
the bill title, that the Legislature, in enacting sections 23-343.10 to 
23-343.12, contemplated precisely a situation in which an opportunity 
is afforded to a county to acquire an existing hospital which presently 
is being operated as a going concern. Whether there may have clearly 
been before the Legislature the possibility that such a hospital would 
be one which at the time of acquisition is being operated by a lessee 
under a lease from the private owner is not a material matter unless, 
as a matter of statute or case law, a county lacks the power to acquire 
title to real estate subject to the rights of a lessee. 


We do not find that there exists any such limitation upon the 
power of the county in a case where the purpose for which the lessee 
uses the real estate is precisely the same purpose for which the county 
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intends to use the premises. Cf., sections 23-104 and 23-325, R. S. 
1943; 14 Am. Jur. 207, section 25. So much of section 23-343.03, R. S. 
Supp. 1949 as provides: 


“* * * Such board of trustees shall also have exclusive 
control, supervision, care, and custody of the grounds, rooms, 
and buildings purchased or constructed, leased, or set apart 
for such hospital purposes * * *.” 


is not intended to be an imperative command addressed to all and 
sundry but is a legislative declaration of policy that the hospital board 
rather than the county board shall control the hospital grounds, rooms 
and buildings. We find nothing in the various sections of this system 
of hospital legislation which expressly forbids, or by implication puts 
a restraint upon, the hospital board of trustees in the exercise of its 
discretion as to the manner in which the hospital shall be managed, 
save in section 23-343.11 hereinafter considered. Section 23-343.04 
empowers the hospital board to appoint a suitable administrator and 
other necessary assistants, but does not expressly require the board 
to do so. The legislative command expressed in that section is that 
the hospital board shall “in general carry out the spirit and intent 
of sections 23-343 to 23-343.09 in establishing and maintaining a county 
hospital.” 


We do not conclude, however, and do not find it necessary to 
determine, that a hospital board of trustees has the power to execute 
a lease of an established county hospital to a private person or cor- 
porate body. The only question here considered is whether a county 
may acquire a hospital which at the time of acquisition is being oper- 
ated by a lessee of the private owner. We think it may. 


Section 23-343.11 provides: 


“The county board shall have power to levy a tax each 
year of not to exceed one mill on the dollar actual valuation 
on all the taxable property therein, except intangible property, 
for the purpose of acquiring, remodeling, improving, equip- 
ping, maintaining and operating such hospital, and shall, by 
resolution, determine and declare how the same shall be 
managed.” (Emphasis supplied) 


We think the underlined language authorizes the county board 
to declare that a hospital which is acquired under such circumstances 
that the rights of an operating lessee are involved, shall be managed 
by the hospital board of trustees in such manner as to respect those 
contractual rights. We think it clear, if the terms of the lease so held 
by the lessee are demonstrated by experience to be inimical to the 
best interests of the county, or if the hospital is so operated by the 
lessee as to give rise to a conflict between the private purposes of 
the lessee and the public interests, as manifested in the spirit and 
intent of the hospital legislation, particularly as set forth in the first 
sentence of section 23-343.03, that, then, there exists or will come 
into existence adequate remedial steps which the county may take 
to abort any such conflict. Whether this will be by condemnation of 
the leasehold interest of the operator, by judicial proceedings, or 
other means provided by statute we need not consider at this time. 


We think it unnecessary to elaborate the point that, although a 
county hospital so acquired, subject to the rights of operating lessee, 
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may be maintained by public funds, we do not find that any statute 
clearly confers upon a county board or the hospital board of trustees 
a power to aid and assist the lessee to operate the institution with 
money derived from a hospital tax levy. Cf., Oxnard Beet Sugar Co. 
v. State, 73 Neb. 66, 105 N. W. 716; Hall County Farm Bureau v. Miller, 
104 Neb. 838, 178 N. W. 846. 


October 25, 1950 


LOTTERIES 

“Suit Club” an Illegal Lottery 

SUBJECT: “Suit Club” as a lottery. 

REQUESTED BY: John M. Neff, County Attorney, Lexington, Ne- 
braska. 

OPINION BY: Clarence S. Beck, Attorney General; Walter E. 
Nolte, Deputy Attorney General. 

QUESTION: Is a “Suit Club” in which each member pays $1 


per week for thirty weeks or until his name is 
drawn at which point he is entitled to a $50 suit 
or topcoat for additional payment of $20 with 
the provision that any person who wishes to 
withdraw from the club before completing his 
his thirty payments, may select merchandise to 
the retail value of the amount of payments made, 
an illegal lottery? 


CONCLUSION: Yes, 
ANALYSIS. 


Tailors suit clubs have been attempted in this country for many 
years and variations of them have frantically attempted to avoid 
the lottery laws without success. We feel that the following quota- 
tion from American Jurisprudence, Volume 34 (Lotteries) Page 657, 
is determinative of the matter. 


“Several instances will be found of “suit clubs’ formed 
by tailors for the distribution of clothes by chance. The 
general plan of all these schemes is very similar, and they 
have been uniformly held to be lotteries. The fact that a 
member who is unlucky in the drawing of prizes may, by 
continuing to pay a dollar a week for thirty weeks, receive 
a suit of clothes regardless of the drawings does not make 
the transaction any the less a lottery. Furthermore, the fact 
that each member of such a club is entitled to receive clothing 
of the value of the money which he has contributed, when- 
ever he chooses to withdraw does not prevent the club from 
being a lottery, but probably operates only as an additional 
incentive to aid such lettery scheme, the vicious element still 
inhering in the transaction.” 


The above quotation is amply supported by case law in various 
jurisdictions and the matter seems to be entirely settled. 
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October 27, 1950 
VACANCY 


Filling of Vacancy on General Ballot, Result Refusal to 
Accept Primary Filing 


SUBJECT: - Right of county committee to fill vacancy on 
ballot for office of clerk of the district court. 


REQUESTED BY: Ralph W. Norman, County Attorney, Ord, Ne- 


braska. 

OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 

QUESTION: Should the county clerk place on the ballot those 


candidates selected and presented by the respec- 
tive democratic and republican county committees 
to fill vacancy left on the general election ballot 
due to county clerk’s refusal to accept primary 
filings for this post? 


CONCLUSION: No. 
ANALYSIS 
Section 32-208, R. S. 1943, provides: 


“In each county having a population of 8,000 inhabitants 
or more there shall be elected one clerk of the district court 
in the year 1946 and every four years thereafter, and in each 
county having a population of less than 8,000 inhabitants, the 
county clerk shall be ex officio clerk of the district court and 
perform the duties by law devolving upon that officer.” 


Responding to this statute your county clerk, guided by current 
census figures, has refused the primary filings for the office of clerk 
of the district court. Now, under provision of section 32-1131, R. S. 
Supp. 1949, the respective political parties of that county have at- 
tempted to file candidates for what they deem to be a vacancy on the 
ballot in the office of clerk of the district court. Said filings are 
predicated upon the provisions of section 32-1131, R. S. Supp. 1949, 
and you request opinion as to the validity of these filings and as to 
whether the proposed candidates should be allowed a place on the 
general election ballot. 


Section 32-1131, says: 


“Should a vacancy or vacancies for any office arise for 
any cause, except as hereinafter provided, before elections, 
such vacancy or vacancies shall be filled by the majority vote 
of the proper committee of the same political party. The 
chairman and secretary of such campaign committee shall 
thereupon make and file with the proper officer, a certificate 
setting forth the cause of vacancy, the name of the person 
so nominated, the office for which he was nominated, the name 
of the person for which the new nominee is to be substituted, 
the place of residence of such person so nominated, and if in 
a city, the street and number of the residence or place of 
business, together with the name of the political party with 
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which the person so nominated affiliates, and which said 
committee represents * * *.” 


Of pertinence, and particularly applicable in view of the language 
above underlined, is the following proviso contained in section 32- 


1132, R. S. Supp. 1949: 


“Provided, that when any political party fails to nomi- 
nate a candidate for any office at the primary election said 
place shall thereafter remain unfilled unless filled by petition 
os otherwise provided by statute.” 


The evolution of these two statutes is of benefit in determining, 
with relation to your particular problem, the intent of the legislature. 
When originally enacted these two sections comprised a single statute 
which, so far as is pertinent, read as follows: 


“Should any person nominated die before election, or 
decline the nomination, or should a vacancy or vacancies arise 
for any cause before said time, such vacancy or vacancies 
shall be filled by the majority vote of the proper committee 
of the same political party * * *.” 


In 1927 the initial language of the act was changed to its present 
reading, “Should a vacancy or vacancies for any office arise for any 
cause, except as hereinafter provided, before elections, such etc.” 
and the proviso mentioned earlier and now contained in section 32-1132 
was appended to the end of this statute. 


The motive prompting this legislative alteration is not at all 
uncertain. In Center State Bank of Clay Center, Nebraska v. McKelvie, 
19 F. (2d) 308, the court declared that the “ ‘purpose of proviso is to 

ae prevent possible misconstruction.” And in State v. City of 
Linegin’ 101 Neb. 57, it was held that a proviso in a statute may be 
for the purpose of excluding some possible ground of misinterpretation. 


Our legislators were amending the vague language of the prior 
statute in order to register unambiguously their thought that “when 
any political party fails to nominate a candidate for any office at the 
primary election said place shall thereafter remain unfilled unless 
filled by petition as otherwise provided by statute.” 


The language is clear and by a strict reading as, according to 
State v. City of Lincoln, supra, is required, we must conclude that 
in your case, no matter how achieved, by whom, or at whose fault, 
the respective political parties have failed to nominate a candidate 
for clerk of the district court at the primary election. And, accordingly 
that place may be filled only by petition and if not done so it shall, 
as is the case here, remain unfilled. 


Also revealing are the procedures, set out in 32-1132, for filling 
a vacancy. The statute requires the certificate, in your case filed 
with the county clerk, to contain the “name of the person for which 
the new nominee is to be substituted.” This, of course, presupposes 
that some other person has been nominated, and it indicates clearly 
that only where someone had been previously nominated did the 
Legislature intend this statute apply. In the instant situation there 
has been no previous nominee. 


In Lucas v. Ringsrud, 53 N. W. 426, a mandamus action to compel 
the secretary of state to place on the ballot a candidate to fill a vacancy, 
the court, faced with this language, 
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“The secretary of state shall certify to the several county 
auditors the name of the person for whom such nominee is 
to be substituted,” (Sec. 11, c. 57, Sess. Laws, 1891) 


furnished the following analysis: 


“Tf no person as a candidate for the office of the particular 
part has been before certified to the county auditors, what 
necessity would there be for notifying that officer that the 
new name had been substituted for the original one? Under 
any other construction these substitutes would be new and 
original nominations and new names added to the list of 
candidates, which was not contemplated by the legislature. 


“Tt was in no sense a filling of a vacancy, but a nomination 
made by the state central committee. 


“There must be an original nomination on file before a 
substitute can take its place. Holding these views upon the 
merits of the application, we must decline to issue the writ.” 


The statutes here under observation, sections 32-1131 and 32- 
1132, are a part of the Nebraska direct primary law and the back- 
ground out of which this act emerged and the conditions which it 
was sought to remedy by the act are generally familiar to the people 
of Nebraska. This law, as well as the direct primary laws in many 
other states, was an effort to prevent or lessen the dominance of par- 
ticular groups over party nominations and to allow to the people, 
rather than the political control groups, the direct selection of candi- 
dates. Bearing this in mind we would be reluctant to allow to the 
state central committee power other than that specifically reserved to 
it under the provisions of 32-1131. To grant to them more than the 
right to fill a vacancy only after death, withdrawal, or incapacitation 
had removed the people’s primary choice would be to defeat the pur- 
pose of the act. 


Several well reasoned decisions arising out of statutes similar 
in language and identical in purpose to our own law support our view 
that the vacancy contemplated by the Legislature in enacting 32-1131 
was one created only after a candidate selected directly by the people 
in the primary had now, for some reason, ceased to run. 


State v. Hall, 163 N. W. 1056, was an action in mandamus to com- 
pel the secretary of state to insert on the ballot a name filed by a party 
committee to fill a vacancy. The court declared that the power of 
party committees to fill a vacancy on the ticket, under sections 977 
and 978, C. L. 1913, is only a power to supply a nomination where 
one has been made but has since become vacant. 


In Stewart v. Polley, 137 N. W. 565, an action in mandamus was 
instituted when the secretary of state refused to accept a filing for 
Supreme Judge of the First Supreme Court district. The statute 
prompting this action of the secretary of state is similar to ours and 
reads as follows: 


“If for any reason, after a nomination as a party candidate 
for office has been made, a vacancy shall occur on or before 
the date of holding the biennial state convention provided for 
in this act, such vacancy shall be filled by such state conven- 
tion. All vacancies occurring after the adjournment of such 
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state convention shall be filled by the state central committee 
of such party organization.” 


The court held: 
“Where no candidate of a political party for an office was 
voted for and nominated at a primary the state central com- 
mittee of the party may not nominate a candidate of the party.” 


In Corser v. Scott, 91 N. W. 1101, the Minnesota Supreme Court, 
confronted with this statute, 

“* * * in case of a vacancy occasioned by the death, re- 
moval or resignation of any candidate so chosen, or arising 
otherwise, and in such event the campaign or party committee 
of the same political party, or if there be no such committee, 
then a mass convention of such party, may fill such vacancy, 
the name of such new candidate to be certified under oath 
to the secretary of state or county auditor or auditors, or both, 
as the case may be, by the chairman and secretary of such 
committee or convention”, 


declared, “there can be no vacancy where there has been no nomina- 
tion.” 

“The statute provides that the name of the ‘new’ candi- 
date is to be certified up. From this it is clearly implied that 
some person has previously been named by the electors as 
the nominee; such person being the old candidate, as dis- 
tinguished from the new.” 


In State v. Tyler, 130 So. 721, the court said: 


“A vacancy in nomination is to be distinguished from a 
failure or omission to nominate at the primaries.” 


From these authorities and in light of the purpose, object, and 
design of the statute we conclude that, in the enactment of these 
statutes relative to filling of vacancies by party committees, the legis- 
lature did not intend that such committees be allowed to present a 
candidate unless the candidate selected directly by the people at the 
primary election was not able to run in the general election. 


In reaching this conclusion we have not been unmindful of our 
courts ruling in Buffalo County v. Bowker, 111 Neb. 762 which would 
likely establish the existence in your county of the office of clerk 
of the district court. If such office exists, however, the respective 
political parties or the rejected candidates had adequate remedy 
after the initial refusal, by the county clerk, to accept their primary 
filings. This remedy was neglected and they now seek redress under 
an inapplicable statute. 


Nebraska Attorney General W. T. Thompson in an early opinion, 
R. A. G., 1907, p. 125, pronounced: 

“Party organizations cannot refuse or neglect to see that 
candidates for the various offices are presented at the primary 
and then take advantage of such refusal or neglect by making 
such nominations through the instrumentality of a committee.” 


We have been somewhat influenced by a well-founded conviction 
as to the actual population of your county and suggest that as soon 
as possible the County Board be compelled to ascertain and officially 
declare this population. 
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November 2, 1950 
SCHOOL TRANSPORTATION 


Provision for Transportation Where County Road Impassable; 
Payment of Tutition Incurred by Inability to Use Road 


SUBJECT: Schools—Transportation and tuition of pupils. 

REQUESTED BY: Chester N. Sutton, County Attorney, Blair, Ne- 
braska. 

OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: A family having children of school age lives in 


a rural school district one and one-half miles 
from the school but the road to the school is 
impassable because a bridge is out of repair. 
The road is a township road. The county is 
under township government. If this road were 
opened, the county would have to repair the 
bridge as the cost of repair would be prohibitive 
for the township. The closest open route of 
these children to their district school is five 
miles, whereas they are only two and one-half 
miles from the Blair city schools in another dis- 
trict. Under these circumstances, is the county 
or township required to furnish these children 
a school road over the shortest route to their 
own district school, or is the county obligated to 
pay the tuition of these children in the Blair 
city schools? 


CONCLUSIONS: There is no law that requires the county or town- 
ship to furnish for these children a school road 
over the shortest route to their district school, 
and the county is not ogligated to pay the tuition 
of these children in the Blair city schools. The 
solution of their problem appears to be found 
in Sections 79-478 to 79-485, inclusive, R. R. S. 
1943, providing for temporary transfer of pupils to 
an adjoining district under the circumstances here 
described. 


ANALYSIS 


We do not find any law which requires the county or township to 
furnish a school road for these children by the shortest possible route. 


It is our opinion that the situation which you describe is provided 
for by Sections 79-478 to 79-485, inclusive, R. R. S. 1943, which pro- 
vides for the temporary transfer of elementary school puipls from 
the district in which they reside to an adjoining district on a temporary, 
year to year, basis, in accordance with the procedure there outlined. 
These statutes appear to us to provide the only legal solution to the 
problem you present. 


It is our opinion that the county is not required to pay tuition 
for these pupils in the Blair city schools and that neither the county 
or township is legally required to build or repair the bridge in order 
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to open the shortest possible route for these children to their district 
school. 


November 2, 1950 
COUNTY EMPLOYEES 


Rights of Employees to Accomplish Group Insurance; 
Subsequent Obligations of County Board 


SUBJECT: Counties; group insurance for county employees. 
REQUESTED BY: Frederick H. Wagener, County Attorney, Lincoln. 
OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether, in a case where the employees of a 


department of county government desire to avail 
themselves of the right to accomplish group in- 
surance, as provided for in sections 44-1608 to 
44-1612, R. S. Supp. 1949, 


(1) the county board is a party to the contract 
between the employees and the insurance carrier; 


(2) the county board may exercise any discre- 
tion in regard to any aspect of the matter of 
accomplishing such insurance; 


(3) the county board must approve and author- 
ize deductions from salary or wages of any em- 
ployee who files the appropriate statutory order 
therefor. 


CONCLUSIONS: (1) No; (2) No; (3) Yes. 
ANALYSIS 


The act comprising sections 44-1608 to 44-1612, R. S. Supp. 1949 
declares a legislative policy that all public employees shall have a 
right to participate in group insurance plans under such circumstances 
that payment of the premiums can be accomplished by the execution 
of an order authorizing the withholding by the employers of such 
amount so withheld to the insurance carrier or employees’ association 
designated in the order. 


Section 44-1608 affirms the right of an employee to execute the 
order and describes the purpose for which the order comes into exist- 
ence. Section 44-1609 declares in what manner the order or its revo- 
cation shall be executed, and section 44-1610 directs with whom it 
shall be filed and when and for what period of time it shall be effective. 


Section 44-1611 is addressed to public officers, is cast in manda- 
tory language, deals with the rights of private persons who are public 
employees, and in accordance with established rules for construction 
of statutes, section 49-802(1), R. S. Supp. 1949, State ex rel. Millsap 
v. Stoddard, 108 Neb. 712, 189 N. W. 298, the public officers must 
perform the statutory duty imposed upon them, i. e., to pay the money 
so withheld to the insurance carrier or the employees’ association 
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designated in the order. The board’s action in approving and allow- 
ing the claim filed by such insurance carrier or employees’ association 
is ministerial only, being limited merely to a determination that the 
amount claimed is due and owing and that the claimant is the person 
or body entitled to the sums so withheld. Mitchell v. Clay County, 
69 Neb. 779, 98 N. W. 662. 


_, The statute does not declare that the state or any of its subdi- 
visions is in any manner or form a party to the contract of insurance 
nor is there any neecssity that such should be the case. The only 
obligation of the governmental subdivision whose employees participate 
in a plan of group insurance is to bear “the expense involved in mak- 
ing such records and reports as may be required to accomplish the 
purpose of sections 44-1608 to 44-1612.” 


The dominant purpose of the statute is to provide for an assignment 
of wages or salary by a public employee and to establish the procedure 
by which the money so withheld shall be paid to the proper claimant. 
Cf., Opinion of Attorney General, 1947 to 1948, page 369. The public 
officers to whom the statute addresses itself have no discretion to 
exercise, the law having been enacted wholly for the benfit of and 
to crate a right in public employees, and the procedure dvised is 
pretty much that which is provided for in section 81-901, R. R. S. 
1943 relating to a deduction and a withholding of money for income 
tax purposes. 


November 2, 1950 
ASSISTANCE 


Examination of Relatives’ Financial Condition: 
Confidential Proceedings 


SUBJECT: Old age assistance—Financial responsibility of 
relatives; proceedings to ascertain, confidential. 


REQUESTED BY: Neil C. Vandemoer, Director of Assistance, Lin- 
coln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTION: In questioning relatives of an applicant for old 


age assistance as to their financial responsibility, 
as provided in section 68-204, R. S. Supp. 1949, 
are the proceedings confidential within the pro- 
visions of sections 68-312 and 68-313, R. S. 1943? 


CONCLUSION: Yes. The Board of Control may adopt such regu- 
lations as are necessary to preserve the confi- 
dential character of such information. 


ANALYSIS 


Section 68-204, R. R. S. 1943, provides for the examination, under 
oath, of relatives of an applicant for old age assistance with reference 
to their ability or inability to support the applicant. 

Section 68-313, R. R. S. 1943, provides: 
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“It shall be unlawful, except for purposes directly con- 
nected with the administration of general assistance, old 
age assistance, aid to the blind, or aid to dependent children, 
and in accordance with the rules and regulations of the Board 
of control, for any person or persons to solicit, disclose, re- 
ceive, make use of, or to authorize, knowingly permit, par- 
ticipate in, or acquiesce in the use of, any list of or names of, 
or any information concerning, persons applying for or re- 
ceiving such assistance, directly or indirectly derived from 
the records, papers, files or communications of the state or 
county, or subdivision or agencies thereof, or acquired in 
the course of the performance of official duties; * * *” 


It appears to us to be clear that information elicited from relatives 
of an applicant as to their ability or inability to contribute to his 
support is “information concerning persons applying for or receiving 
such assistance,” and that the unauthorized disclosure of such infor- 
mation comes within the purview of the prohibitions contained in 
section 68-313, R. R. S. 1943. We have no doubt that the Board of 
Control may, under the rule making powers vested in it by section 
68-312, R. R. S. 1943, provide by regulation such measures as may be 
necessary to preserve the confidential character of this information. 


November 3, 1950 


STATE HOME 
Liability of County for Cost of Maintaining Resident Inmate 
SUBJECT: Beatrice State Home—Liability of Counties for 


Maintenance Costs. 
REQUESTED BY: W. H. Diers, Board of Control, Capitol. 


OPINION BY: Clarence S. Beck, Attorney General; Bert L. 
Overeash, Assistant Attorney General. 
QUESTION: Does the county from which a boy is committed 


to the above institution have to continue pay- 
ment of maintenance when parents of the boy 
no longer reside therein? 


CONCLUSION: Yes. 
ANALYSIS 


Petition for commitment to the above institution is to be made 
to the county court of the county in which the “feeble minded person 
is a bona fide resident.” R. S. Neb. 1943, section 83-220. Whe com- 
mitted the order is effective until he is “duly discharged.” R. S. 
Neb. 1943, section 83-224. 


Where the inmate does not possess funds to take care of his main- 
tenance and no spouse or parents can be required to assume such 
payments the respective counties are charged as provided in R. S. 
Neb. 1949 Supp., sections 83-226 and 83-227 reading as follows: 


“The superintendent shall certify to the Auditor of Public 
Accounts on the first day of March, June, September and 
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December the amount, not previously certified by him, due 
to such institution from the several counties, having in- 
mates chargeable thereto, and the auditor shall pass the same 
to the credit of the institution. The Auditor of Public Ac- 
counts shall thereupon notify the county clerk of each county 
so owing, of the amount thereof, and charge the same to the 
county. The county board shall add such amount to the next 
state tax levy to be levied in the county, and pay the amount 
received from said levy into the state treasury, and the taxes 
mentioned herein shall be levied and assessed in each county 
in the year 1945 and succeeding years.” (83-226) 


“Whenever an inmate from any state institution is trans- 
ferred to the Beatrice State Home, the county from which 
the inmate was originally committed shall pay for the cost 
of maintaining such person in such home and all other mat- 
ters shall be handled in substantially the same manner as 
in the case of an original commitment as set forth in sections 
83-224 to 83-226.” (83-227) 


The foregoing statutes indicate that the county of original com- 
mitment continues to be obligated for the maintenance costs. There 
is no provision in the statutes for shifting or transferring this obliga- 
tion between counties after commitment by reason of a change of 
residence by parents. While this conclusion seems more apparent 
from the above statutes as rewritten by the Legislature in 1945 (Laws 
of Nebraska 1945, c. 245, p. 776) the same conclusion as to inter-county 
responsibility appears warranted by the language of these statutes as 
they existed prior thereto. 


November 3, 1950 
ADOPTION 


Necessity of Guardian’s Consent Prior to Entering Decree of Adoption; 
Necessity to Appoint Guardian 


SUBJECT: Adoption of children. 


REQUESTED BY: Walter H. Smith, County Attorney, Cass County, 
Plattsmouth, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Robert A. 
Nelson, Assistant Attorney General. 
QUESTION: Where consent to adoption of a child is not re- 


quired from the parent because he has abandoned 
said child for at least six months next preceding 
the filing of the adoption petition, must a guardian 
be appointed and consent be given by such guar- 
dian before a decree of adoption can be entered? 


CONCLUSION: Yes. 
ANALYSIS 
As a basis for your question you submit the following facts: 


“Mrs. A was divorced from her husband, B, better than 
six months ago, and remarried after the divorce became final. 
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In the divorce proceedings the District Court of Cass County 
granted custody of the minor child to Mrs. A. The child is 
under 14 years of age, and was the child of the marriage of 
A and B. B has completely abandoned the child for more 
than six months and his definite whereabouts are unknown. 
A married C after her divorce became final, and the minor 
child has lived with A and C since their marriage and for 
more than six months. A and C have filed a petition for 
adoption of the minor child, and A has filed her consent and 
relinquishment. The County Court entered an order requir- 
ing notice of hearing and service was made on B by publica- 
tion. The District Court has entered his consent to the adop- 
tion and the same is filed in the adoption proceedings.” 


Section 43-104, R. S. 1943, provides: 


“No adoption shall be decreed unless the petition there- 
fore is accompanied by written consents thereto executed by 
(a) the minor child, if over fourteen years of age, (b) any 
court having jurisdiction of the custody of a minor child by 
virtue of divorce proceedings, and (c) both parents, if living; 
the surviving parent of a child born in lawful wedlock; or 
the mother of a child born out of wedlock; except that consent 
shall not be required of any parent who shall: (i) have re- 
linquished said child for adoption by a written instrument; 
(ii) have abandoned said child for at least six months next 
preceding the filing of the adoption petition: (iii) have been 
deprived of the custody of such child by the order of any 
juvenile court of competent jurisdiction by reason of such 
child having been declared a dependent or neglected child, 
within the provisions of sections 43-201 to 43-227; or (iv) be 
incapable of consenting.” 


Section 43-105, R. S. 1943, provides for substitute consents in the 
cases where consent is not required by the provisions of subsection 
(c) of section 43-104. It expressly provides that substitute consent 
shall be filed in cases where consent is not required by (c) (ii) of 
section 43-104. Subsections (1) and (2) of section 43-105 are not ap- 
plicable to the case presented, but subsection (3) provides: 


“(3) in all other cases where consent cannot be given as 
provided in subsection (c) of section 43-104, consent must be 
given by the guardian of such minor child appointed in ac- 
cordance with sections 38-101 to 38-120 or sections 43-201 to 
43-227, which consent shall be approved by the court having 
jurisdiction of such guardianship.” 


While the above-quoted provision is loosely drawn, considering it 
in the light of the first provision of said section which makes it manda- 
tory that substitute consent be filed in a case exempted by (c) (ii) of 
section 43-104, it is our opinion that a guardian of the minor must be 
appointed in the case which you present, which guardian must file 
his consent to the adoption with the court before a decree of adoption 
may be entered. 
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November 13, 1950 
CORPORATIONS 


Acquisition of Real Estate by Foreign Corporation Under 
“Manufacturing” Exemption 


SUBJECT: Foreign Corporations—Acquisition of Real Estate 
in Nebraska. 


REQUESTED BY: Lloyd H. Jordan, County Attorney, Gordon, Ne- 
braska. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: May a foreign corporation engaged in manufactur- 
ing sugar, acquire real estate in Nebraska within 
the exception set out in section 76-413, R. R. S. 
1943? 


CONCLUSION: Yes. Under section 76-413, R. R. S. 1943, any 
alien or foreign corporation may acquire title 
to or lease as much real estate in Nebraska as 
may be necessary for the purpose of erecting 
and maintaining manufacturing establishments, 
and such right is not limited to manufacturers of 
petroleum products. 


ANALYSIS 
Section 76-402, R. R. S. 1943, provides as follows: 


“Aliens and corporations not incorporated under the laws 
of the State of Nebraska are prohibited from acquiring title 
to or taking or holding any land, or real estate, or any lease- 
hold interest extending for a period for more than five years 
or any other greater interest less than fee in any land, or 
real estate in this state by descent, devise, purchase or other- 
wise, except as provided in sections 76-403 to 76-405.” 


However, the Legislature has provided certain exceptions to the 
provisions of section 76-402, and among them are section 76-413, R. R. 
S. 1943, which is as follows: 


“Any alien or foreign corporation may purchase and ac- 
quire title to or lease as much real estate as shall be necessary 
for the purpose of erecting and maintaining manufacturing 
establishments or erecting and maintaining establishments pri- 
marily operated for the storage, sale and distribution of 
petroleum products, commonly known as filling stations or 
bulk stations.” 


We construe the language of section 76-413 to mean that the 
provision that “any alien or foreign corporation may purchase and 
acquire title to or lease as much real estate as may be necessary for 
the purpose of erecting and maintaining manufacturing establish- 
ments,” etc., applies to foreign corporations engaged in the manufacture 
of any product and not merely of petroleum products, and that only 
the last part of the sentence, relating to storage, sale and. , distribution, 
relates to petroleum products. Ordinarily the word “or” when used 
in a statute is used as a disjunctive conjunction, unless the context 
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clearly indicates otherwise, and when so used the various members of 
the sentence are to be taken separately. See 50 Am. Jur. 267, Statutes, 
sec. 281. 


We do not believe that the Legislature intended to confer special 
rights and privileges in this respect on foreign corporations engaged 
in manufacturing petroleum products only, but intended that all for- 
eign manufacturing companies might acquire title to land in Nebraska 
for the purpose of erecting and maintaining manufacturing establish- 
ments. This appears to be in harmony with the general policy of 
this state to encourage the establishment of manufacturing plants in 
this state and does not, in our opinion, conflict with the general pur- 
pose of section 76-402 which is, in general to prevent absentee land- 
lordism and the evils incident thereto. We believe, therefore, that 
a foreign corporation engaged in the manufacture of sugar would 
come within the exception provided by section 76-413. 


It should be noted that section 76-414, R. R. S. 1943, provides a 
further exception as to real estate lying within the corporate limits 
of cities and towns; and, also, that ordinarily only the State of Ne- 
braska can challenge the ownership of land in this state by an alien 
or foreign corporation. See Lord v. Schultz, 115 Neb. 33, 211 N. W. 210. 


November 13, 1950 
GAME, FORESTATION AND PARKS COMMISSION 


Jurisdiction of Game Wardens in Area Where Exclusive Jurisdiction 
Is Taken by Federal Government 


SUBJECT: Game and Fish—Federal areas—Jurisdiction of 
State Game Wardens. 


REQUESTED BY: Paul T. Gilbert, Executive Secretary, Game, For- 
estation and Parks Commission, Capitol Building, 
Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
QUESTION: Does a Nebraska Conservation Officer or Game 


Warden have authority to enter upon federal 
land areas within the state for the purpose of 
enforcing the Nebraska game laws: 


CONCLUSION: Nebraska game laws have no application to fed- 
eral areas over which the United States exercises 
exclusive jurisdiction; and as to other lands with- 
in the state which are federally owned, the state 
game laws do apply and may be enforced, to the 
extent that such application and enforcement are 
not inconsistent with the carrying out of the 
purpose of the federal acquisition of such lands. 


CONCLUSION: Nebraska game laws have no application to federal 
areas over which the United States exercises ex- 
clusive jurisdiction; and as to other lands within 
the state which are federally owned, the state 
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game laws do apply and may be enforced, to the 
extent that such application and enforcement are 
are not inconsistent with the carrying out of the 
purpose of the federal acquisition of such lands. 


ANALYSIS 


The question you submit is complex, and difficult to answer in 
general terms which would be of practical value to your department 
in carrying out its work. The scope of the problem is best illustrated 
by an opinion of this office dated May 14, 1943, and found on page 
179 of the 1943-44 published opinions. A copy of that opinion is en- 
closed for your convenience. The principles, conclusions, and author- 
ities set forth in that opinion are applicable in answer to your question, 
and in order to confine the present opinion to a practicable length, 
the reasoning and authorities cited in the earlier opinions will not 
be repeated here. 


The basic problem involved is whether or not the United States 
has acquired exclusive jurisdiction over the paricular area in question. 
If it has, then the state game laws have no application to the area. 
However, the state game laws do apply to any game birds or animals 
killed on such areas the moment they are removed beyond the bound- 
aries of such areas. That is, an individual who had exceeded his 
bag limit while hunting on territory over which the United States 
exercised exclusive jurisdiction, would become subject to the bag 
limit fixed by state law the moment that he proceeded beyond the 
boundary of such federal area with such excessive bag limit in his 
possession. 


In order to determine whether or not the United States has ex- 
clusive jurisdiction over a particular area, it would be necessary to 
have the complete history of the acquisition of that area; that is, we 
would need the date on which it was acquired, the manner in which 
it was acquired, the purpose for which it is used, and information 
as to what steps may have been taken by federal authorities for ob- 
taining exclusive jurisdiction. If after this opinion, you have some 
doubt concerning a particular area owned by the United States, it 
is suggested that you contact the County Attorney of the particular 
county involved, since in most cases he will have the necessary infor- 
mation and will be able to give you the status of the land involved. 


The following are federally-owned areas over which, for your 
purpose, the United States exercises exclusive jurisdiction, and al- 
though the list is not by any means complete, the information should 
be of assistance: Fort Robinson; Fort Crook (Offutt Field); Mead Ord- 
nance Depot; Naval Ammunition Depot at Hastings; Sidney Ordnance 
Depot. In general, the United States has exclusive jurisdiction over 
lands purchased by it “for the erection of forts, magazines, arsenals 
and other needful buildings.” (Art. I, Sec. 8, Cl. 17, Constitution of 
the United States; Secs. 72-601-603, R. S. Nebraska, 1943). 


The status of other lands owned by the United States, but over 
which the federal government does not exercise exclusive jurisdiction, 
is best illustrated by the state and congressional enactments relative 
to migratory bird reservations in Nebraska. Section 37-423, R. S. 
Nebraska, 1943, provides in part: 


“Consent of the State of Nebraska is given to the ac- 
quisition by the United States * * * of such areas of land or 
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water * * * as the United States may deem necessary for 
the establishment of migratory bird reservations * * * re- 
serving, however, to the State of Nebraska full and complete 
jurisdiction and authority over all such areas not incom- 
patible with the administration, maintenance, protection and 
control thereof by the United States * * *.” 


The above statute was adopted pursuant to the provisions of 
the Migratory Bird Conservation Act adopted by Congress on February 
18, 1929 (Title 16, U. S. C. A., Sec. 715, et seq.), which included these 
provisions: 


715g. “The jurisdiction of the State, both civil and crim- 
inal, over persons upon areas acquired (under the Migratory 
Bird Conservation Act) shall not be affected or changed by 
reason of their acquisition and administration by the United 
States as migratory-bird reservations, except so far as the 
punishment of offenses against the United States is concerned.” 


715h. “Nothing (in this act) is intended to interfere 
with the operation of the game laws of the several States 
applying to migratory game birds in so far as they do not 
permit what is forbidden by Federal law.” 


As a further example, let us assume that the United States has 
purchased a large land area within the state for the purpose of de- 
veloping an irrigation project, intending later to sell back smaller 
tracts to individual farmers and to retain title to only so much land 
as may be required for dams, reservoirs, etc. In the absence of other 
circumstances, the United States does not have exclusive jurisdiction 
over that land area, and the game laws of the state of Nebraska have 
full application to the entire area, and may be enforced to the extent 
that such enforcement does not interfere with the construction and 
operation of the irrigation project. And it is difficult to see how full 
enforcement of the game laws could interfere with such a project. 
The principle involved in this example is that ownership and use for 
public purposes by the United States of lands within a state, without 
more, do not withdraw the lands from the jurisdiction of the state. 


The foregoing may or may not be adequate for your purposes. 
As we have pointed out, any general rules on the matter may in par- 
ticular cases be subject to exceptions due to varying facts and cir- 
cumstances. However, it is felt that the above will provide your 
department with a general guide, and we stand ready to furnish 
you with an opinion covering any specific area where the problem of 
enforcement of game laws may arise. 


November 15, 1950 
BOARD OF EDUCATIONAL LANDS AND FUNDS 


Power of Board to Prescribe Bonds of Employees of 
Assistance Department 


SUBJECT: Public Officers—Bond-Powers of Board of Edu- 
cational Lands and Funds to prescribe bonds of 
officers and employees of the Department of As- 
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sistance and Child Welfare and of the Nebraska 
State Board of Agriculture. 


REQUESTED BY: Henry H. Bartling, Secretary, Board of Educa- 
tional Lands and Funds. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTION: Should the Board of Educational Lands and Funds, 


under L. B. 233, Session Laws 1945, prescribe 
bonds for the officers and employees of the De- 
partment of State Assistance and Child Welfare 
and of the Nebraska State Board of Agriculture? 


CONCLUSION: The Board of Educational Lands and Funds is not 
authorized by L. B. 233, Session Laws of 1945 
(Sec. 11-201 to 11-203, inc., C. S. Supp. 1949) to 
prescribe bonds for officers or employees of either 
the Department of Assistance and Child Welfare 
or the State Board of Agriculture. 


ANALYSIS 


Section 1 of L. B. 233, Laws of Nebraska, 1945 (Sec. 11-201, C. S. 
Supp. 1949) provides as follows: 


“Tt shall be the duty of the Board of Educational Lands 
and Funds: 


(1) To determine which officers and employees of the 
state should furnish bond, where bond is not required to be 
given by any specific statute; 


(2) To prescribe the amount, terms and conditions of any 
bond where the amount or terms are not fixed by any specific 
statute; 


(3) To pass upon the sufficiency of and approve the sur- 
ety on the bonds of all officers and employees of the state, 
where approval is not otherwise prescribed by any specific 
statute; and 


(4) To arrange for the writing of corporate surety bonds 
for all the officers and employees of the state who are re- 
quired to furnish bonds, whether such bonds are required to 
be given by a specific statute or by the Board of Educational 
Lands and Funds, and to order the payment of the premiums 
therefor out of state funds.” 


Section 68-309, R. R. S. 1943, provides: 


“The Board of Control shall be the sole agency of the State 
of Nebraska to supervise the administration of relief, blind 
assistance, old age assistance, aid to dependent children, crip- 
pled children, and child welfare activities in the State of 
Nebraska.” 


Section 83-128, R. R. S. 1943, provides: 


“An official bond, in a sum to be fixed by the Board of 
Control shall be required from each official and employ who 
is given the custody of funds or property belonging to the 
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State of Nebraska. The bond, when approved, shall be filed 
in the office of the board.” 


From a consideration of sections 68-309 and 83-128, it is our opinion 
that the personnel of the Department of Assistance and Child Welfare 
are officers and employees of the Board of Control and that it is the 
duty of the Board of Control, rather than of the Board of Educational 
Lands and Funds to prescribe the bonds of officers and employees 
of the Department of Assistance and Child Welfare. 


As to the Nebraska State Board of Agriculture, it was held by our 
Supreme Court in the case of Crete Mills v. Nebraska State Board of 
Agriculture, 132 Neb. 244, 271 N. W. 684, that the State Board of 
Agriculture is essentially a private corporation and not a govern- 
mental agency, even though it performs certain public functions. It 
is our opinion, therefore, that the Board of Educational Lands and 
Funds has no authority by virtue of L. B. 233, Session Laws of 1945, 
to prescribe bonds for the officers and employees of the State Board 
of Agriculture. 


November 15, 1950 
COUNTY SUPERINTENDENT OF SCHOOLS 


Assistant: Refusal by County Board to Grant Increase in Salary 
Authorized by Budget 


SUBJECT: County Superintendent of Schools—Assistant, 
salary, approval by County Board. 


REQUESTED BY: F. B. Decker, Director of Administration, De- 
partment of Public Instruction. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 
QUESTION: When the County Board has approved a budget 


which includes an item granting an increase in 
salary to the assistant of the County Superin- 
tendent of Schools may it thereafter refuse to 
pay such increased salary. to the assistant? 


CONCLUSION: Yes. The approval of the budget by the County 
Board is not tantamount to an approval of the 
salary as required by Section 23-1111, R..S. 1943. 


ANALYSIS 
Section 23-1111, R. S. 1943, provides: 


“The county officers in all counties shall have the neces- 
sary clerks and assistants for such periods and at such salaries 
as they may determine with the approval of the county 
board, whose salaries shall be paid out of the general fund 
of the county.” 


It is our opinion that, until the County Board has approved the 
increased salary of an assistant to the County Superintendent of 
Schools, as provided in Section 23-1111, it is not required to pay such 
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increased salary even though it has approved the county budget 
containing an item which provides for such increased salary. We 
do not regard the approval of the budget by the County Board as being 
tantamount to an approval of the salary such as is required by Section 


November 16, 1950 
REFERENDUM 


Effective Date of Laws Enacted Prior to Passage of 
L. B. 399 and 401, 61st Session 


SUBJECT: Effective date of referendum. 


REQUESTED BY: F. H. Klietsch, State Engineer, Department of 
Roads and Irrigation. 


OPINION BY: Clarence S. Beck, Attorney General; Walter E. 
Nolte, Deputy Attorney General. 
QUESTION: On what date do those laws which were in effect 


prior to the enactment of L. B. 399 and L. B. 401 
of the Sixty-first Session of the Legislature, 1949, 
again become effective? 


CONCLUSION: The sections involved become effective upon the 
day following proclamation by the Governor of 
the vote upon the referendum thereon. This proc- 
lamation should be issued within ten days after 
the state canvassing board makes the official 
canvass and return of the referendum results. 


ANALYSIS 


L. B. 401 amended and repealed sections 39-606, 60-311, 60-320, 60- 
329, 60-330, 60-337, and 60-338, Revised Statutes of Nebraska, 1943, 
original section 60-331, Revised Statutes Supplement, 1947, and original 
section 39-605, Revised Statutes of Nebraska, 1943, as amended by 
section 1, Lesgislative Bill 101, Sixty-first Session, Nebraska State 
Legislature, 1949. L. B. 399 amended and repealed sections 66-410 and 
66-428, Revised Statutes of Nebraska, 1943, and original sections 66- 
424.01 and 66-452, Revised Statutes Supplement, 1947. 


In the 1950 general election on November 7 a referendum was 
held upon the provisions of these two legislative bills, and it appears 
from newspaper reports that their provisions have been rejected. You 
inquire as to when the sections above enumerated, which were effective 
prior to the enactment of L. B. 399 and L. B. 401, will again become 
operative in the State of Nebraska. The true result of this election 
is not known until its canvass is completed according to law. 


Article III, section 4, reads in part as follows: 


“* * * The vote upon initiative and referendum measures 
shall be returned and canvassed in the manner prescribed 
for canvass of votes for President. * * *” 


Pursuant to the authority elsewhere in this section, the Legisla- 
ture enacted laws facilitating the operation of provisions of that 
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section. One is section 32-1811, R. S. 1943, which reads in part as 
follows: 


“The votes on iniative measures or constitutional amend- 
ments and on referred laws or parts of laws, shall be counted, 
canvassed, and returned by the regular boards of judges, 
clerks and officers, as votes for candidates are counted, can- 
vassed and returned, and the abstract made by the several 
county clerks of votes on measures shall be returned to the 
Secretary of State on separate abstract sheets, in the manner 
provided by law for abstracts of votes for state and county 
officers. It shall be the duty of the board of state canvassers 
to canvass the votes upon each iniative or referendum meas- 
ure in the same manner as is prescribed in the case of presi- 
dential electors. The Governor shall, within ten days of the 
completion of the canvass, issue his proclamation giving the 
whole number of votes cast in the state for and against each 
measure and question, and declaring such measures as are 
approved by the constitutional number or majority of those 
voting to be in full force and effect as the law of the State 
of Nebraska from the date of said proclamation. * * *” (Em- 
phasis supplied). 


The manner of canvassing the votes for President, Vice President 
and electors in the various counties is provided for in section 32-923, 
R. S. 1943. Following the canvass provided in such section within 
the counties there is provided for in section 32-924, R. S. 1943, the 
canvass by the state canvassing board. This section reads as follows: 


“The votes cast for President and Vice President, shall 
be canvassed by a board of canvassers, consisting of the 
Governor, Secretary of State, Auditor of Public Accounts, 
State Treasurer and Attorney General. Such canvass of the 
votes for candidates for President and Vice President of the 
United States and the return thereof shall be a canvass and 
return of the votes cast for the electors of the same party or 
group of petitioners respectively, and the certificate of such 
election made by the Governor shall be in accord with such 
return.” 


The time of canvassing and returning such votes has been by 
statute declared to be earlier than that provided for the canvassing 
of votes for United States Senators, Congressmen, all state officers 
and others enumerated in section 32-930, for the reason that in order 
for the electoral college to function in the election of the President 
and the Vice President an earlier return than that which would be 
possible with the state Legislature as the canvassing board was neces- 
sary. The Constitutional Convention and Legislature deemed it proper 
to include in those matters upon which the canvass would be returned 
earlier than the time of the legislative canvass, all laws or parts of 
laws referred to the people, except those matters involving constitu- 
tional amendments for which specific provision was made in section 
32-930, R. S. 1943. It is, therefore, our opinion that the former laws 
will become effective at midnight after the Governor’s proclamation, 
which proclamation should be made within ten days of the final report 
and return of the state board of canvassers. 


November 16, 1950 
SCHOOL RETIREMENT 


Determination of Method of Deduction for Retirement Fund 


SUBJECT: School Retirement—payroll deductions, how de- 


termined. 


REQUESTED BY: Glenn I. Anderson, Director of Retirement Sys- 


tems, State House, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 


Kyle, Assistant Attorney General. 


QUESTION: 1. Under the School Retirement Law is it cor- 


rect to require that five per cent of the first 
$2400 paid to the member after July 1st of each 
year as salary shall be deducted and remitted as 
the member’s contribution to the Retirement 
Fund? 


2. Can a school legally elect to use some other 
method? 


CONCLUSION: 1. Yes. 


2. No. 
ANALYSIS 


Section 79-1533, R. R. S. 1943, provides in part as follows: 


“Every employer shall deduct and withhold from the 
compensation, not exceeding twenty-four hundred dollars per 
annum, as a school employee of each member on each and 
every payroll period after such school employee becomes a 
member of the retirement system, five per cent of such com- 
pensation of such member. The employer, through its proper 
agents, the city or county superintendent, or secretary of the 
school board or board of education, shall transmit monthly, 
quarterly, or semiannually if the retirement board shall so 
direct, a copy of such payroll, in such form as shall be ap- 
proved by the retirement board, and a remittance payable 
to the order of the State Treasurer for all deductions from 
the compensation of members on such payroll. etc.” 


Section 79-1501, R. R. S. 1943, defines “fiscal year” for the purposes 
of the School Retirement Act, as follows: 


“(8) ‘fiscal year’ is any year beginning July 1 and ending 
June 30 next following.” 


Section 79-1508, R. R. S. 1943, requires the Retirement Board to 
make an annual report to the Governor containing a summary of the 
receipts and expenditures of the system for the fiscal year. 


Section 79-1531, R. R. S. 1943, provides: 


“Each member of the retirement system shall be required 
to make a deposit in the School Employees’ Savings Fund 
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equal to five per cent of all compensation not exceeding 
twenty-four hundred dollars per annum of such member for 
service as a school employee performed after becoming a 
member of the retirement system. All amounts deposited by 
or on behalf of any school employee shall be held for the 
benefit of the individual school employee in the School Em- 
ployees’ Savings Fund and shall be credited to his account in 
this fund for the purpose of providing an annuity or other 
benefit as provided in sections 79-1501 to 79-1553, except for 
the proporitionate share of administration expense that shall 
be deducted from each member’s account in the School Em- 
ployees’ Savings Fund, at the beginning of each fiscal year.” 


Section 79-1503, R. R. S. 1943, provides that the general administra- 
tion of the school retirement system is vested in the Board of Educa- 
tional Lands and Funds, and further provides that the Board may 
establish rules and regulations from time to time not inconsistent 
with the provisions of the School Retirement Act. Pursuant to such 
authority, the Board has adopted the following rules which are perti- 
nent to this discussion: 


“Five per cent (5%) of the first $2400.00 of a salary will 
be collected; it will be unnecessary to make any deduction 
from the remainder of the year’s salary.” 


“Deduction will be made monthly at the rate of five per 
cent (5%) of the entire monthly salary and remitted to the 
Retirement Board on the quarter of the calendar year. (Quar- 
ters ending September 30, December 31, March 31, and June 
30.)” 


It appears to be quite clear, from an examination of the provisions 
of the School Retirement Act, that the Legislature intended that, for 
the purposes of administration of the act, the year should begin on 
July 1 and end the following June 30, and that it is the duty of the 
employer or school district to transmit at the end of each quarter five 
per cent of all salaries paid to each employee during the quarter just 
ended, beginning with July 1 of each year, until 5% of $2400.00 has 
been transmitted for the fiscal year. 


A school district or employer has no authority under the law to 
deduct a flat rate of $10.00 per month from the salary of any member 
whose salary equals or exceeds $2400.00 a year, and the employer 
has no authority to set up any dates for the beginning and ending of 
the year, as far as the administration of this Act is concerned, than 
that established by the law itself, to wit: July 1 to the following 
June 30th. 


I would say, therefore, in answer to your questions; first, it is 
correct and in accordance with the School Retirement Law to require 
that five per cent of the first $2400.00 paid to the member after July 
1st of each year as salary shall be deducted and remitted to the School 
Retirement System of the State of Nebraska, and, second, that no 
school or employer can legally elect to use any other method than 
that set up by the Board of Educational Lands and Funds. 
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November 18, 1950 
LIQUOR LICENSES AND SALES 
Approval of Liquor-by-the-drink Licenses; Procedure 


SUBJECT: Liquors—License to sell by the drink, approval 
by local governing body. 


REQUESTED BY: Marcus L. Poteet, Chairman, Nebraska Liquor 
Control Commission, State House, Lincoln, Ne- 


braska. 

OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: The provisions of Section 53-132, R. S. Supp. 1949, 


and 53-133, R. S. 1943, relating to approval of 
licenses to sell liquor by the drink, appear to be 
in conflict. Which section governs? 


CONCLUSION: These statutes do not conflict. If a majority of 
the members-elect of the local governing body 
favor the issuance of a license, it is issued; if a 
majority oppose, it is not issued. In case of a tie 
vote, no license can be issued. 


ANALYSIS 


Section 53-132, R. S. Supp. 1949, provides the procedure for ob- 
taining a license to sell liquor at retail by the drink. It provides that 
the application for such license shall be filed originally with the muni- 
cipal clerk, and, after publication of notice thereof, a hearing shall 
be held before the local governing body. The statute goes on to say: 


“If, after such hearing, a majority of the members-elect 
of the local governing body shall favor the issuance of such 
retailer’s license to applicant, they shall * * * etc.” 


Section 53-133, R. S. 1943, which deals with the same subject, 
goes on to say: 


“Tf, after such hearing as required in Section 53-132, a 
majority of the members-elect of the local governing body 
shall oppose the issuance of a retailer’s license to sell by the 
drink alcoholic liquors, * * * they shall cause a resolution to 
this effect to be spread at large upon the minute record of 
their proceedings, * * * etc.” 


We find no discrepancy or conflict in these two statutes as long 
as a majority of the members-elect of the local governing body vote 
either one way or the other. Where a majority votes in favor of 
issuance of the license the procedure outlined in section 53-132 should 
be followed. Where the majority opposes the issuance of the license 
th procedure outlined in section 53-133 should be followed. 


In the event of a tie vote, or where, by reason of absence or 
refusal of all of those present to vote, there is no majority of the 
members-elect either way, no license can be issued, as an affirmative 
majority of the members-elect is required to authorize the issuance 
of a license. 
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November 18, 1950 
MUNICIPAL RETIREMENT SYSTEM 


Effect of Seperation and Subsequent Reemployment on 
Right to Benefits 


SUBJECT: Municipal Retirement System—Service credit, 
effect of withdrawing from employment and later 
re-entering employment of the municipality. 


REQUESTED BY: Glenn I. Anderson, Director of Retirement Sys- 


tems. 

OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: May a member of the Municipal Retirement Sys- 


tem who separates from the employment of the 
municipality for a time and later re-enters the 
the employment of the municipality retain his 
previous service credit provided he does not with- 
draw his original accumulated contribution and 
accept his separation benefit? 


CONCLUSION: Yes. 
ANALYSIS 


Section 19-2042, R. S. Supp. 1949, provides: 


“Any participant whose employment with all participat- 
ing municipalities has been terminated, regardless of cause, 
shall be entitled to a separation benefit upon application there. 
for; Provided, that on the date such application is received 
by the board, such participant would not immediately be 
entitled upon application to a retirement annuity hereunder. 
The amount of any separation benefit shall be the sum of the 
accumulated normal contributions and accumulated additional 
contributions of the participant as of the date of separation 
from services. Upon acceptance of a separation benefit, all 
existing accumulated normal contributions, accumulated ad- 
ditional contributions and accumulated prior service credits 
of the participant shall be terminated, and such credits shall 
not be reinstated upon subsequent participation of such par- 
ticipant in this system or for any other cause.” 


It will be noted that the language of section 19-2042 is that a par- 
ticipant whose employment is terminated “shall be entitled to a separ- 
ation benefit upon application therefor.’ It does not, however, re- 
quire the participant to apply for separation benefits upon termination 
of his employment. Such application is optional with the participant. 
If the participant elects to apply for a separation benefit and accepts 
such benefit he thereby terminates all accumulated prior service 
credits to which he is entitled up to that time even though he sub- 
sequently becomes again a participant in the Municipal Retirement 
System. 

However, the law does not provide for forfeiture or termination 
of prior service credits unless and until the participant terminates 
his employment and applies for separation benefits. It is our opinion, 
therefore, that the participant may terminate and later re-enter the 


—9IT6— 


employment of the municipality as often as he likes without terminat- 
ing or forfeiting his accumulated prior service credits, if he does not 
apply for and receive a separation benefit as provided in section 
19-2042. 


November 20, 1950 
CRIMINAL LAW AND PROCEDURE 


Prosecution of Unemployment-benefit Frauds Against 
Another State by Nebraska 


SUBJECT: Criminal Law—Prosecution in Nebraska of frauds 
against another state. 


REQUESTED BY: Donald P. Miller, Commissioner of Labor, State 


House. 
OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
QUESTION: Where a resident of Nebraska is eligible for un- 


employment insurance benefits from the State of 
Kansas by reason of former employment in Kan- 
sas, and the individual referred to files a fraudu- 
lent claim against Kansas, the claim being filed 
through an office of the Nebraska Division of 
Empolyment Security which acts as agent for 
the State of Kansas in receiving and forwarding 
claims for unemployment insurance, may such 
individual be prosecuted in Nebraska? 


CONCLUSION: Yes. 
ANALYSIS 


In your letter you point out that Nebraska has an arrangement 
with Kansas whereby an individual who was formerly employed in 
Kansas and who is now a resident of this state may file a claim for 
unemployment insurance benefits in this State against the State of 
Kansas, and if eligible, will be paid by Kansas. The particular ex- 
ample which you set out is the situation where the claimant for bene- 
fits actually receives such benefits from Kansas, and it is later dis- 
covered that he was employed while drawing benefits, and was 
therefore ineligible, although he had falsely represented in his claim 
that he was unemployed. Receipt of benefits while employed is a 
violation of both the Kansas and Nebraska unemployment insurance 
laws, and the question is whether he can be prosecuted in Nebraska. 
The answer is that he can be prosecuted in Nebraska, but of course 
not for violation of the Kansas law nor of the Nebraska criminal laws 
which deal specifically with offenses against the Nebraska Unemploy- 
ment insurance laws. The latter refer only to frauds against the 
Nebraska fund. 


The prosecution in such a case should be brought under Section 
28-1207, Revised Statutes of Nebraska, 1943, which provides in part 
as follows: 
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“Whoever by false pretense or pretenses, or by a promis- 
sory representation as to some future action to be taken by 
the person making the representation where made with the 
present intent that such future action would not be performed 
or carried out, shall obtain from any other person, corporation, 
association or partnership, any moneys with intent to cheat 
or defraud such person, corporation, association, or partner- 
ship of the same * * *, if the value of the property * * * 
fraudulently obtained or conveyed as aforesaid, shall be thirty- 
five dollars, or upwards, shall be imprisoned in the penitentiary 
not more than five years nor less than one year; but if the 
value of the property be less than thirty-five dollars, the 
person so offending shall be fined in any sum not exceeding 
one hundred dollars or be imprisoned in the jail of the county 
not exceeding thirty days, and be liable to the party injured 
in the amount of damage sustained.” 


It is clear that the term ‘person’ as used in the above section may 
include another state. (Sections 29-107 and 49-801, R. R. S. Nebraska, 
1943.) Under the circumstances, it is our conclusion that the individ- 
ual may be prosecuted in Nebraska, although the actual fraud may 
have been perpretrated against the State of Kansas. 


November 22. 1950 
LIQUOR LICENSES AND SALE 


Issuance of Duplicate License Where Ordinance Divorces 
Beer Sale from Liquor Sale 


SUBJECT: Liquor—Retail Licenses, Issuance of duplicate 
licenses where local ordinance requires beer and 
hard liquor to be sold in separate rooms. 


REQUESTED BY: Nebraska Liquor Control Commission. 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: Where a city ordinance requires that a licensee 
holding a retail liquor license to sell both beer 
and hard liquor by the package shall sell beer 
in a room separate from that in which the hard 
liquor is sold, may the Liquor Control Commis- 
sion issue a duplicate license so that the license 
may be displayed in both rooms? 


CONCLUSION: No. The law makes no provision for the issuance 
of duplicate licenses in such cases. The original 
license displayed in any part of the licensed 
premises is sufficient. 


ANALYSIS 
The holder of a class “C” or class “D” retail liquor license is per- 


mitted to sell both beer and other alcoholic liquors under the same 
license. 
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Certain cities and villages, however, have ordinances which re- 
quire that holders of such license shall sell beer in a room separate 
and distinct from the room or premises where they sell other alcoholic 
liquors. Our Supreme Court, in the recent case of Phelps Incorporated 
v. City of Hastings, 152 Neb. 651, upheld the validity of such an 
ordinance. 


Section 53-148, R. S. 1943, provides: 


“Every licensee shall cause his license or licenses to be 
framed and hung in plain view in a conspicuous place on the 
licensed premises.” 


It is manifestly impossible to display the same license in two 
separate rooms at the same time, and you inquire if the Commission 
should furnish a duplicate license in such cases so that a license may 
be displayed in each room where liquor, including beer, is sold. 


Section 53-129, R. S. 1943, requires that the retail license shall 
apply only to the premises described therein, and, therefore, if the 
licensee is permitted to sell both beer and other alcoholic liquors 
under the same license, it is necessary that the license contain a 
description of both rooms or premises in which beer and other alco- 
holic liquors are to be sold; in short, a description of all the premises 
covered by the license. 


The statutes make no provision for the issuance of a duplicate 
license except that Section 53-118 (3), R. S. Supp. 1949, provides 
for the issuance of duplicate licenses “in lieu of those lost or destroyed.” 


It will be noted, however, that Section 53-148, requires only that 
the license be “hung in plain view on the licensed premises.” It is 
our opinion that this law is satisfied if the license is framed and hung 
in plain view in either or any room included in the description of the 
licensed premises, and that the law does not require that the license 
be displayed in every room where liquor is sold under the same license. 


As far as appars from the information you have submitted, there 
is no city ordinance requiring that the license be displayed in each 
room. If there is such an ordinance, I believe it would be in conflict 
with the state law and invalid, as I do not believe the city can, by 
ordinance, compel the Commission to issue duplicate licenses in such 
cases, although it undoubtedly has wide regulatory powers over the 
licensee. 


I believe the Commission should not issue a duplicate license in 
the case you describe as such duplicate license is not provided for 
by law and is unnecessary. 


November 22, 1950 
SCHOOL TRANSPORTATION 


Determination of Allowance; Payment Where Child Attends 
School in Outside District 


SUBJECT: Schools; free transportation. 


REQUESTED BY: F. B. Decker, Director of Administration, De- 
partment of Public Instruction. 
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OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 


QUESTION: (1) Whether the transportation allowance which 
is provided for in section 79-490, R. R. S. 1943 
is to be paid for a trip to and a trip from the 
schoolhouse, i. e., one round trip, or for the dis- 
tance one way; 


(2) Whether the transportation allowance which 
is provided for in section 79-492, R. R. S. 1943 
may be claimed in a case where, although school 
is taught in its home district, a child, as a matter 
of convenience, attends school in another district; 
and, if so, whether payment may be made by the 
board without first obtaining the approval of the 
electors at an annual or special meeting? 


CONCLUSION: (1) Transportation allowance is paid for a trip 
to and a trip from the schoolhouse. The distance 
in excess of three miles is merely the measure 
of the amount which must be paid for each trip 
to and each trip from the schoolhouse. 


(2) Notwithstanding school is taught in the dis- 
trict where the child resides, the transportation 
allowance may be claimed where the child, as a 
matter of convenience, attends school in another 
district, provided that the child resides more 
than three miles from the school house in its 
own district. Payment of the allowance, where 
it is lawfully due, must be made by the board, the 
electors having nothing to say about the matter. 


ANALYSIS 


At page 6 of our opinion of January 30, 1950 to the Antelope 
County Attorney, as an incident to the principal matter upon which 
we gave our opinion, we set forth at length the basis for a conclusion 
that the resident district must pay for “the trips actually made to and 
from such school,’ and we said that “A trip to and a trip from the 
school house is what the district pays for; excess distance at the statu- 
tory rate determines how much is to be paid for each trip.” 


In respect of the transportation allowance authorized by section 
79-492 it is sufficient to point out that the statute grants a permission 
to the child to determine whether it will attend school in its own 
district or in another district in every case where the child lives more 
than three miles from its own schoolhouse. Thus, in such circum- 
stances, it is immaterial that the home district does maintain school. 


The obligation of the school board to pay the transportation al- 
lowance, where it is due as a matter of statutory right, is not subject 
to any action by the electors of the district. The language of the stat- 
ute is mandatory, is addressed to the board which is composed of 
public officers, involves the rights of private persons, and, in accord- 
ance with established rules for construction of statutes, section 49-802 
(1), R. S. Supp. 1949, State ex rel. Millsap v. Stoddard, 108 Neb. 712, 
189 N. W. 299, the school board has no discretion. The board merely 
carries out the expressed will of the Legislature, without reference 
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to the wishes of the district electors to whom the Legislature has 
given no voice if the case is one which rises under section 79-492. 


Section 79-492, R. R. S. 1943 is derived from section 79-1909, R. 
S. 1943. Pretty much all of section 79-490, R. R. S. 1943, except sub- 
division (2) thereof, is derived from section 79-1907, R. S. 1943. Both 
original sections, 79-1907 and 79-1909, are traced to Laws 1929, c. 92. 
It follows that exercise of the right granted by section 79-492, to 
attend another school, if more convenient, is subject to the limitation 
therein expressed, that “then the family of such child shall be paid 
the transportation rate in the amount and manner as provided in 
section 79-490,” and therefore the determination of the amount of the 
allowance is made by reference to the measure in subdivision (1), not 
subdivision (2), of section 79-490. 


Thus the allowance is payable only on the excess (of three miles) 
of the distance from the child’s residence to the schoolhouse in its 
own district and as though the child went to and from its own school- 
house for each day that it actually attends another school. Peterson v. 
School District, 124 Neb. 352, 246 N. W. 723. The Peterson case makes 
it obvious that tuition in such a case is not paid by the resident dis- 
treit but by the parent of the child. 


November 28, 1950 
MOTOR VEHICLES 
Waiver of Tax Imposed Upon Non-resident Motor Vehicle Carriers 
SUBJECT: Motor Vehicles—Trucks and Buses, Reciprocity. 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, Department of Roads and Irrigation. 


OPINION BY: Clarence S. Beck, Attorney General; Clarence A. 
H. Meyer, Assistant Attorney General. 
QUESTION: Are the provisions of Section 60-305.02, R. S. 


Supp., 1949, broad enough to permit waiver of 
the tax imposed upon nonresident motor vehicle 
carriers by Article 10, Chapter 77, R. R. S., 1943? 


CONCLUSION: No. 
ANALYSIS 


Section 77-1001, R. R. S. 1943, provides that “every firm, cor- 
poration, or individual operating motor vehicles carrying passengers 
or freight, as common carriers for hire, and not domiciled in Nebraska 
or being locally taxed in Nebraska” shall make a return to the State 
Board of Equalization and Assessment each year showing the number 
of miles such vehicle travelled in Nebraska in relation to the total mile- 
age, and also showing the kind, make, age, cost and other information 
concerning the vehicle. The following sections provide that the Board 
shall use that information in determining the taxable value of the 
vehicle, and shall make a levy against such valuation. The sections 
referred to provide for a tax against trucks of nonresidents only, and 
have no application to the manner in which trucks of residents are 
taxed. 
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Section 60-305.02, our reciprocity statute, provides: 


“Trucks or buses, from states other than Nebraska, en- 
tering Nebraska for the purpose of doing either an interstate 
or an intrastate business, shall be required to comply with 
all laws and regulations of any nature imposed on Nebraska 
trucks or buses, and to comply with all requirements as to 
payment of all license fees, permit fees, and fees of whatever 
character which owners of trucks or buses, owned and operated 
in Nebraska, are required to pay. unless the state or states, 
in which such trucks or buses are domiciled, grant reciprocity 
comparable to that extended by the laws of Nebraska.” 


The parts which have been underlined in the preceding quotation 
clearly indicate that the reciprocity section relates only to the waiver 
of fees which resident truckers must pay in Nebraska. Resident 
truckers are not taxed under Article 10, Chapter 77, the provisions of 
which have been outlined in the first paragraph. Therefore the re- 
ciprocity section could have no application. 


An additional factor which compels the conclusion that the re- 
ciprocity section is not broad enough to permit waiver of the tax 
imposed by Chapter 77 is the fact that Article 10 of such Chapter 77 
imposes a tax, whereas the reciprocity section deals only with the 
waiver of fees. 


November 30, 1950 
OCCUPATION TAX 


Applicability to Small Loan Companies, Incorporated Securities 
Brokers, and Other Security Issuers 


SUBJECT: Corporation; Occupation Taxes. 


REQUESTED BY: J. F. McLain, Director, Department of Banking, 
State Capitol, Lincoln, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether the exemption declared by section 21- 


321, R. S. 1948, from payment of a corporation 
occupation tax, as computed in accordance with 
section 21-303, R. S. Supp. 1949, of all banking, 
insurance and building and loan association cor- 
porations, and of all other corporations paying 
to the state an occupation tax under any other 
statute may be extended (1) to small loan com- 
panies, (2) incorporated securities brokers, and 
(3) other corporations which market securities 


as issuers. 
CONCLUSION: (1), (2) and (3). No. 
ANALYSIS 


The question rises because various statutory provisions, particu- 
larly sections 45-117 and 45-130, R. S. 1943, in respect of small loan 
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companies and sections 81-337 and 81-344, R. S. 1943 in respect of 
securities brokers and others, require that such corporations, being 
subject to examination or inspection and supervision by the Depart- 
ment of Banking, shall obtain and pay for a license and annually pay 
inspection or examination fees to that department. 


Section 21-321, R. S. 1943, provides, so much of it as is pertinent, 
as follows: x 


“All banking, insurance, and building and loan association 
corporations, paying fees and making reports to the Auditor 
of Public Accounts or the Director of Banking, and all other 
corporations paying an annual occupation tax to the state 
under any other statutory provisions than those of sections 
21-301 to 21-327, are exempt from the provisions of said 
sections; * * *” 


Sections 21-301 to 21-327, R. S. 1943, make it plain that the annual 
fee, the amount of which is to be determined in accordance with the 
provisions of section 21-303, R. S. Supp. 1949, is an occupation tax 
the proceeds of which are credited to the state general fund and are 
not earmarked for any specified use in connection with the corpora- 
tions from which the taxes are collected. On the other hand, the 
money received by the Department of Banking from the corporations 
herein considered, in the form of license, investigation and examina- 
tion fees, is kept segregated and earmarked for the use of the depart- 
ment in connection with the performance by it of its duties in respect 
of the business conducted by the corporations herein considered. See 
section 45-126, R. S. 1943 and section 81-344, R. R. S. 1943. 


The corporation occupation tax which is dealt with in sections 
21-301 to 21-327, is measured by the par value of the paid up capital 
stock, save in the case of domesticated corporations having stock of 
no par value, and the tax has been declared to be one which is levied 
for the privileges and advantages of corporate existence. We think 
the statute is a revenue producing measure and one which does not aim, 
immediately or remotely, at regulation or supervision of the corpora- 
tions paying the tax. 


“This tax, which the state seeks to impose, is in its nature 
a franchise or excise tax. It is not a tax upon the property 
of the corporation. Neither is it a tax upon its capital stock, 
nor a tax upon the business of the corporation. The state of 
Nebraska gave the plaintiff corporate life and permits it to 
live. Its powers are derived from the laws of the state. The 
amount and the manner of the issue of its stock, the liability 
of the holders thereof, and all other incidents in the creation, 
the growth and the development of this corporation, are all 
powers and privileges conferred upon it by the state. For 
all of these corporate benefits and advantages, the state seeks 
to levy a tax as the price of its corporate existence. If the 
corporation accepts the boon of corporate existence, it may 
well bear the burden. A state may tax a domestic corporation 
a franchise fee as it sees fit, and prescribe any mode of 
measurement for the fee it finds convenient. It may require 
the payment of a fee as a condition precedent to the granting 
of a charter to do business, and an annual fee each year for 
its continued exercise of rights and privileges of the franchise.” 
State ex rel. Beatrice Creamery Co. v. Marsh, 119 Neb. 197, 
227 N. W. 926. 
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It is obvious that exemption from libility to pay the corporation 
occupation tax is accorded in the case of all corporations other than 
banking, insurance and building and loan association corporations 
only where a corporation does in fact pay an annual occupation tax 
to the state under any other statutory provisions than those of sections 
21-301 to 21-327. 


We think it plain that corporations are not banking, insurance or 
building and loan association corporations unless they have been 
granted corporate charters under the provisions of specific statutes 
relating to such specific corporations. Where the case is, therefore, 
that a corporation cannot be demonstrated to be one which is specifical- 
ly organized under the provisions of a specific statute dealing with 
banking, insurance or building and loan association corporations, then 
it must, if it is to be granted the statutory exemption from the corpo- 
ration occupation tax, demonstrate that it pays an occupation tax 
under some statute other than those set forth in article 3 of ch. 21, 
R. S. 1943. 


The mere fact that a corporation which is not specifically engaged 
in the banking, insurance or building and loan association business 
under the appropriate specific statutory provisions relating thereto, 
is subject to examination, inspection and supervision by the Depart- 
ment of Banking, and that it must annually obtain and pay for a license 
to engage in its particular kind of business and annually pay a fee in 
an amount which is calculated to reimburse the state for the amount 
expended or the expense estimated to be, or to have been, entailed 
for examination, inspection and supervision by the Department of 
Banking, is not enough to equate payment of such fees to payment 
of a corporation occupation tax so as to bring the corporation within 
the ambit of the exemption clause. We think it obvious, in the light 
of State ex rel. Beatrice Creamery Co. v. Marsh, and Licking v. Hays 
Lumber Co., 146 Neb. 240, 19 N. W. 2d 148, that the corporation occupa- 
tion tax is one which is levied for revenue purposes and is not an 
exercise by the state of its power to police corporations. 


It is uniformly accepted where a statute provides that a person 
or a corporation engaged in a particular kind of business shall be 
subject to regulation, supervision and inspection in the interests of 
the public and there is imposed upon the person or corporation an 
obligation to obtain and pay for a license to engage in that business 
and to pay fees assessed annually to defray the cost of regulation, 
that the legislature in enacting such a law has been concerned not 
with an exercise of the power to tax nor with the public revenues, 
but rather with an exercise of the power to police certain businesses 
and to protect the public against injury or against loss and damage 
by fraud, deceit or extortionate practices. Cf. State ex rel. School 
District v. Boyd, 63 Neb. 829, 89 N. W. 417; Littlefield v. State, 42 
Neb. 223, 60 N. W. 724; State ex rel. Wyatt v. Ashbrooke, 154 Mo. 375, 
55 S. W. 627; 33 Am. Jur. 339, sec. 19; 51 Am. Jur. 46, sec. 13, and 
sections 68 and 70, infra. 


We are of the opinion that it cannot be demonstrated that cor- 
porations of the kind in question do pay an occupation tax under 
any statute other than section 21-301 to 21-327 and, therefore, such 
corporations are not exempt from the liability to pay the corporation 
occupation tax. 
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December 2, 1950 


MILK 
Sale of “Skimmed Milk” under Trade Name and with Milk Solids Added 
SUBJECT: Dairy Products: Sale of “skimmed milk” under 


trade name and with milk solids added. 


REQUESTED BY: Rufus M. Howard, Director, Department of Agri- 
culture and Inspection 


OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 


QUESTION: 1. A dairy company proposes to sell skimmed 
milk under the trade or brand name “Slim.” The 
container will also be labeled “skimmed milk.” 
May the product be sold under a trade name or 
brand name as proposed? 


2. The company also proposes to add approxi- 
mately two per cent of milk solids to the product, 
so that the milk solids will be in excess of the 
minimum prescribed by section 81-233 (4), R. R. 
S. 1943. Is this permissible? 


CONCLUSION: 1. Yes. However, the container must also be 
labeled “skimmed milk.” 


2. No. The addition of any product, however 
beneficial as a food, is a violation of section 81- 
233, R. R. S. 1943. 


ANALYSIS 
Section 81-233, R. R. S. 1943, contains the following provisions: 


_ “No person shall sell or deliver for consumption as 
milk, cream or cheese, or have in his possession with 
intent to sell or deliver for consumption: * * * 


“(3) Skimmed milk which has not been pasteurized 
or made from pasteruized milk, or which is not labeled 
‘skimmed milk’; 

(4) Skimmed milk to which water or any foreign 
substance has been added, or which does not contain at 
least 9.25 per cent of milk solids as determined by drying 
to constant weight at the temperature of boiling water;’” 
etc. 


I find no law which forbids the sale of skimmed milk under a 
trade or brand name provided the container is also labeled “skimmed 
milk” as required by section 81-233, subsection (3). In fact, the law 
relating to dairy products appears, by inference, to recognize the right 
of the seller of such products to sell under a brand or trade name, 
as section 81-258, R. R. S. 1943, subsection (10) provides that it shall 
be unlawful for anyone other than the true owner thereof to use any 
branded or registered milk can without the consent of the owner. 


It is our opinion, therefore, that this company may lawfully sell 
skimmed milk under the trade name “Slim” provided each container 
is also properly labeled “skimmed milk.” 
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In reply to your second question, we call attention to an opinion 
of this department given to you under date of September 9, 1948, in 
which the belief was expressed that the addition of such substances 
as vitamins “A” and “D” to milk would constitute a violation of section 
81-233, and that the addition of any product, however beneficial in 
itself as a food, to milk constituted a violation of this statute. 


We believe that our former opinion is correct and that the same 
reasons there expressed apply to the sale of skimmd milk. It seems 
clear to us that the legislature, realizing the importance of milk as 
a food, and the ease with which it may be contaminated or adulterated, 
intended to define strictly the standards for saleable milk and skimmed 
milk, and that the addition of milk solids, water, or any substance 
whatever to milk or skimmed milk constitutes a violation of section 
81-233. 


December 6, 1950 
INHERITANCE TAX 


Application of Section 77-2007, Where Property Received 
Ex Officio Treasurer of District 


SUBJECT: Inheritance Tax; Scopr of section 77-2007. 

REQUESTED BY: A. C. Plantz, Special County Attorney, Rushville, 
Nebraska. 

OPINION BY: Clarence ‘S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 

QUESTION: Does Section 77-2007, which exempts from in- 


heritance tax property received by deceased with- 
in five years of his death, apply when the prop- 
erty received was, at time of devise to him, 
exempt from taxation? 


CONCLUSION: Yes. 
ANALYSIS 


Your inquiry concerns a person recently deceased who, less than 
five years prior to his demise, received from his mother certain real 
estate which, at the time of its descent to his mother, was exempt 
from tax. It is now argued that such property, by virtue of Section 
77-2007, R. R. S. 1943 is not subject to inheritance tax. The contention 
is correct. 


Section 77-2007, R. R. S. 1943, provides: 


“If any estate includes property received by a deceased 
person by gift, devise, or inheritance from any other person 
who died within five years prior to the death of such deceased 
person first mentioned, such property shall be exempt from 
any inheritance tax and it shall not be subject thereto.” 


Your problem arises from an attempt to ascertain what the Legis- 
lature intended by the above enactment, and you very reasonably 
contend that the Legislature, in producing this statute, was motivated 
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by a desire to avoid excessive taxation of the same property rather 
than a desire to give material reward to those who die within five years 
after the expiration of their benefactors. The latter would seem 
rather an unreasonable enticement, but it does, nevertheless, exist. 
The courts have held: 


“The fundamental principle of statutory construction is to 
ascertain the intent of the Legislature, and to discover that 
intent from the language of the act itself. It is not the court’s 
duty, nor is it within its province, to read a meaning into a 
statute that is not warranted by the legislative language.” 
(Wessel v. City of Lincoln, 145 Neb. 316, 16 N. W. (2d) 477.) 


There is no question, the language of Section 77-2007 is clear, 
and we are unable to read into the statute another meaning. It seems 
likely that the Legislature, in enacting this statute, failed to foresee 
that on rare occasions property would, by virtue of the act, escape 
taxation. We are not, however, at liberty to assume what the law- 
makers may have overlooked. 


In State v. Dyson, 106 Neb. 277, 183 N. W. 298, the statute pro- 
vided for a method of removing the sheriff if he failed to do his duty. 
As the statute was clear and unambiguous the court said: 


“That the provision which denies the respondent the right 
to supersede the judgment may, in some instances, work an 
injustice is conceivable. This law is the creation of the legis- 
lature, however, and must be construed according to its ob- 
vious meaning, regardless of any contingency which the court 
may think the Legislature should have provided against.” 


In Owen v. Main, 92 Neb. 258, 138 N. W. 154 at page 157 of the 
Northwestern Reporter the court says: 


“Tt is a principle of statutory interpretation that, where 
the language of a statute is clear and unambiguous, it must 
be interpreted in its ordinary sense, even though it lead to 
mischief and injustice; * * *” 


It would be extremely difficult to point out any ambiguity in 
the language of this statute, and as the statute is clear we are unable 
to resort to extrinsic aids to determine the legislative intent. The 
latter device, if allowed, would, however, prove fruitless in that this 
act was presented on the legislative floor where it was immediately 
approved. Thus we have no record of committee hearings or other 
evidences which might determine the lawmakers’ intention. 


December 11, 1950 
SCHOOL DISTRICT 


Partial Payment of City Treasurer's Salary Who is 
Ex Officio Treasurer of District 


SUBJECT: Schools; Class III, salary of treasurer. 
REQUESTED BY: Mr. W. H. Line, County Attorney, Loup City. 
OPINION BY: Clarence S. Beck, Attorney General; William T. 


Gleeson, Assistant Attorney General. 
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QUESTION: Whether the board of education of a Class III 
school district may properly pay a portion of the 
salary of a city treasurer who is ex officio treas- 
urer of the school district? 


CONCLUSION: No. 
ANALYSIS 


It is settled that a public officer must perform all the duties of 
the office he holds for the salary or compensation fixed by statute, 
and if a statute provides no compensation for a particular service 
rendered, no matter how burdensome it may be, then the service is 
rendered as a gratuity. Johnson v. Johnson, 141 Neb. 239, 3 N. W. 
2d 414; Neisius v. Henry, 142 Neb. 29, 5 N. W. 2d 291. 


Neither section 79-809, R. R. S. 1943 nor any other section of the 
statutes relating to schools creates an obligation in a Class III district 
to pay compensation for services rendered by a city treasurer who is 
ex officio treasurer of the Class III school district. It is to be pre- 
sumed that the Legislature in fixing the salary of a treasurer of a city 
of the first or second class took into account the character of the 
services rendered by him as treasurer of a Class III school district. 


The obligation of a city to pay in full out of its own funds the 
statutory salary of its treasurer can not, even with the unlawful assent 
of a board of education of a Class III school district, be shifted to the 
pchioot oe Neisius v. Henry; State v. Meserve, 58 Neb. 451, 78 
N. W. 721. 


A city treasurer, if he is to claim and receive his salary in full, 
must look to the statutorily designated source for payment, Frasier 
v. Dundy County, 115 Neb. 372, 213 N. W. 371, and any understanding 
or agreement by a city treasurer to take less in salary from a city 
than the amount fixed by statute is contrary to public policy and void. 
Hansen v. Cheyenne County, 139 Neb. 484, 297 N. W. 902. 


Hence, a city treasurer can not lawfully take less in salary from 
a city than a statute requires it to pay and he can not lawfully accept 
from a Class III school district money which it is neither obligated nor 
authorized to pay to him. 


December 11, 1950 
SCHOOL BOARD 
Regulation of Student's Use of Motor Vehicles Driving School Hours 


SUBJECT: Schools; pupils’ use of motor vehicles during noon 
recess. 


REQUESTED BY: F. B. Decker, Director of Administration, De- 
partment of Public Instruction. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether the governing body of any school district 


may require of all students who drive motor 
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vehicles to school that the car keys shall be 
surrendered to a school official to be retained 
until school is dismissed so as effectively to en- 
force a rule that students should not operate 
motor vehicles during the noon recess? 


CONCLUSION: Yes. 
ANALYSIS 


A license issued by the state to operate a motor vehicle is a mere 
privilege. Smith v. State, 124 Neb. 587, 247 N. W. 421. If the license 
has not been suspended by the proper authorities designated by stat- 
ute, then the right to operate a motor vehicle is one which govern- 
mental subdivisions, by their governing bodies, may not by rule, 
regulation or ordinance take away or suspend. “It is a field over 
which the state has reserved exclusive control.” Gembler v. City of 
Seward, 136 Neb. 916, 288 N. W. 545. 


The question is, therefore, whether the foregoing general principle 
of law is enough to stop a school board from laying down a rule or 
regulation the ultimate effect of which is to regulate or suspend the 
right of a student to operate a motor vehicle for a certain period of 
each day that he is in attendance at school. 


“During school hours, however, general education and the control 
of pupils who attend public schools are in the hands of school boards, 
superintendents, principals and teachers. This control extends to 
health, proper surroundings, necessary discipline, promotion of moral- 
ity and other wholesome influences while parental authority is tem- 
porarily superseded.” Richardson v. Braham, 125 Neb. 142, 249 N. W. 
295. Thus, just as a parent or guardian may deny to a child, not- 
withstanding he is licensed by the state, the use of a motor vehicle 
during a specified period of the day or night, thereby more or less 
effectively suspending or regulating the child’s right to operate a 
motor vehicle, so, also, may a school board, by reason of its statutory 
power to govern the activities of students during school hours, deny 
to a student, or place reasonable restrictions upon, the use of a motor 
vehicle during the noon recess. Where a board, having provided for 
one session daily of school with a recess for the midday meal, de- 
termines, and finds as a fact, that the unregulated use of motor vehicles 
by students during the noon recess is detrimental to the maintenance 
of necessary discipline and to the good order and best interests of the 
school, then the board may regulate and prohibit, if it finds that step 
necessary, the use by students of motor vehicles during the noon 
recess. Richardson v. Braham. 


That the power of school authorities over pupils is not confined 
to the school rooms or grounds but does extend to all acts of pupils 
which are inextricably bound up with the maintenance of necessary 
school discipline, while parental authority is temporarily superseded, 
whether such acts are committed during school hours or while the 
pupil is on his way to or from school, or after he has returned home, 
is made plain by the decisions of courts in various states in a group 
of cases which are to be found at 41 A. L. R. 1312. 


If a school board has the power, as we think it does, to regulate 
and restrict the use of motor vehicles by students during the noon 
recess, upon a finding of good cause for such action, then we think 
that it may require that car keys be surrendered up as an incident 
thereto, where experience with regulations has demonstrated that such 
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an ancillary rule is necessary in particular circumstances so as to 
accomplish effective enforcement of prior existing regulations respect- 
ing the use of motor vehicles by students during school hours. 


December 11, 1950 
COUNTY BOARDS 
Effect of Section 33-128 of R. S. Supp. 1949, on Salaries 


SUBJECT: County Boards; salaries of members. 
REQUESTED BY: Bayard T. Clark, County Attorney, Falls City. 
OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether a member of a county board elected sub- 


sequent to August 27, 1949, the effective date of 
section 33-128, R. S. Supp. 1949, may claim the 
compensation provided by that section while other 
members of the board, elected prior to August 
27, 1949, may draw compensation only as pro- 
vided by section 33-128, R. S. Supp. 1947? 


CONCLUSION: Yes. 
ANALYSIS 


In Ramsey v. County of Gage, 153 Neb. 24, 43 N. W. 2d 593 the 
court expressly declared that the change in the compensation of county 
commissioners and supervisors provided in section 33-128, R. S. Supp. 
1949 should “become operative upon the beginning of the first future 
term of office of the officer affected by said section”. 


The court did not find it necessary to deal with the class legis- 
lation question which was considered, and pronounced upon, in State 
ex rel. Taylor v. Hall, 129 Neb. 669, 262 N. W. 835 which pronouncement 
was declared in State ex rel. Johnson v. Marsh, 149 Neb. 1, 29 N. W. 
2d 799 to be pure dictum. 


The effect of the decision in the Ramsey case is such that any 
person who was elected to a term of office as member of a board of 
county commissioners or supervisors prior to August 27, 1949, which 
term of office has not yet expired, can not during that term of office 
claim the compensation provided in section 33-128, R. S. Supp. 1949. 
Every commissioner or supervisor elected to a term of office com- 
mencing subsequent to August 27, 1949 must claim the compensation 
therein provided. 


The result is the creation of two classes. The one class is com- 
posed of all county commissioners and supervisors whose terms of 
office commenced prior to the effective day of section 33-128, R. S. 
Supp. 1949. The other class is composed of all county commissioners 
and supervisors who were elected to a term of office which commences 
subsequent to August 27, 1949. It is obvious that all officers in each 
class will be treated alike. 


It is beside the point that officers sitting on the same board may 
draw compensation at a different rate. Every county commissioner 
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and supervisor in the state may be considered, by virtue of various 
legislative acts, to belong to a species of public officer for the purpose 
of characterizing the kind of service he renders, and to belong to a 
certain group for the purpose of fixing the amount of compensation 
he shall receive for his services, but it is the Constitution, section 19 
of Article III, not a statute, section 33-128.01, R. S. Supp. 1949, which 
thrusts all county commissioners and supervisors into one or the 
other of two classes for the purpose of fixing a time when an increase 
in compensation may be claimed for services rendered. 


December 12, 1950 
COUNTY SUPERINTENDENT 
Election: Effect Where Candidate Resident of Adjacent County 


SUBJECT: Elections; county superintendent. 


REQUESTED BY: Honorable C. R. Lindgren, State Senator, Camp- 
bell, Nebraska. 


OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 


QUESTION: Whether a person who receives the greater num- 
ber of votes cast for him and another candidate 
in a general election for the office of county 
superintendent (1) may be declared to have been 
elected in a case where at the time of the election 
he was a resident of an adjacent county where 
in the same election he was the successful candi- 
date for election to the office of county superin- 
tendent of that county; (2) if not, may the other 
candidate be declared to have been elected? 


CONCLUSION: (1) and (2). No. 
ANALYSIS. 


Section 32-209, R. S. Supp. 1949, provides, so much of it as is 
pertinent, as follows: 


“In each county there shall be elected * * * in the year 
1946 and every fourth year thereafter * * * one County Super- 
intendent of Public Instruction, for the term of four years; 


‘ee 


Section 79-311 (1), R. R. S. 1943, provides: 


“There shall be a county superintendent in each organ- 
ized county whose term of service shall be four years and 
who shall be elected at the same time and in the same man- 
ner as other county officers on the non-political ballot.” 


Section 79-311 (8), R. R. S. 1943, provides: 


“A person may serve as county superintendent in more 
than one county if approved by the county boards of each 
of said counties.” 
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No provision of the Constitution or of any statute expressly re- 
quires that a county superintendent shall be a resident of the county 
in which he holds office, nor that residence in the county is required 
to make one eligible to election to that office. The question is, there- 
fore, whether section 79-311 (8) makes a person, notwithstanding he 
is not a resident of the county, eligible to election to the office of 
county superintendent. 


It is clear that a county superintendent is a public officer and, 
within the purview of the foregoing statutory provisions, a county 
officer, and thus is an officer who is subject to the provisions of 
section 4, article IX of the Constitution which provides: 


“The legislature shall provide by law for the election 
of each county and township officers as may be necessary.” 


Where the Constitution provides that the will of the people, 
expressed at an election, shall control, then it is doubtful whether it 
lies within the power of the legislature to provide that a county super- 
intendent of one county may be elected to the office of county super- 
intendent in another county upon condition that the county boards 
of the counties which are involved shall, prior or subsequent to the 
election, give approval to the holding of the two offices by the same 
person. State ex rel. O’Connor v. Tusa, 130 Neb. 528, 265 N. W. 524. 
If the office is necessary, and is provided for by the legislature, then 
the people ought to be entitled to elect an incumbent regardless of 
the opinion of the county board. 


However, if we apply the principle that where a statute is sus- 
ceptible of two constructions, under one of which it is clearly valid, 
while under the other its validity may be doubtful, that construction 
which imports validity will ordinarily be given, Appeal of Union 
Stockyards Co. v. Nebraska State Railway Commission, 103 Neb. 224, 
170 N. W. 908, then it must be the case that section 79-311 (8) ought 
not to be construed to vest in a county board a discretion to determine, 
by giving or withholding approval, that a person elected by the people 
shall or shall not be eligible to hold the office of county superintendent, 
but rather that the section is intended to deal with the situation which 
arises where there is a vacancy in the office which cannot be filled by 
the appointment of a qualified person who is a resident of a county. 


In State v. McMillen, 23 Neb. 385, 36 N. W. 587, the court in de- 
termining whether the plaintiff in that case, who had resided in the 
state less than six months prior to the election, was eligible to the 
office of county treasurer to which he had been elected said: 


“It cannot, therefore, be maintained that the relator was 
an elector, a qualified voter or a citizen, within the meaning 
of the laws of the state, at the date of his election. His resi- 
dence was continuous for five months only, at that date * * * 
It is assumed to be the law—the construction to be given to 
the constitution and statutes—though not expressed literally, 
that a necessary qualification of an incumbent of an elective 
office is that of an elector; that as the highest authority rests 
wholly with the electors, the delegated authority was in- 
tended to be conferred only on electors; that if it was intended 
to impart political rights and official privileges to aliens, 
strangers, and non-residents, this intention would have been 
expressed clearly and not left to be gathered from general 
words, or from incidents which do not imply it. The clear 
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and manifest authority of law alone could empower and 
sanction it.” 


The court in denying that the plaintiff was eligible to election to 
the office of county treasurer rested its decision on the point of that 
section 1 of article VII of the Constitution, now section 1 of article VI 
of the present Constitution, and what is now section 32-1002 (2), R. S. 
1943, are necessarily controlling, and, therefore, held, in brief, that 
the residence requirements set forth in the cited constitutional pro- 
visions, which define an elector, is a qualification which must be 
satisfied if one is to be eligible to election to a county office. 


In State v. Quibble, 86 Neb. 417, 125 N. W. 619, the court dis- 
tinguished State v. McMillen and, in holding that a woman was eligible 
to election to the office of county treasurer, said that a female person 
who had all the qualifications of an elector, other than that of sex, 
women not havirig..been at that time entitled to vote, was qualified to 
hold, and was eligible to election to, an administrative county office. 


In State ex rel. Brazda v. Marsh, 141 Neb. 17, 5 N. W. 2d 206, in 
an opinion by a single justice who reviewed proceedings had before 
the Secretary of State in respect of objections to the candidacy of a 
person for the office of Secretary of State, that he was not a resident 
of the state, it was affirmed, after a finding that the person was a 
resident, that 


“Tt is also true that ‘In the absence of a_ constitutional 
or statutory provision residence within the district over which 
the jurisdiction of the office extends is unnecessary to eli- 
gibility.’ 46 C. J. 938. See, also, State v. Payne, 57 Nev. 286, 
63 Pac. (2d) 921. Further, ‘All persons are equally eligible to 
office who are not excluded by some constitutional or legal 
dieduanpeation: People v. McCormick, 261 Ill. 413, 103 N. 
E. 1053.” 


Notwithstanding the foregoing quoted principle, which must be 
considered to be dictum, it has been universally accepted in Nebraska 
since the McMillen decision, save in those instances where any pro- 
vision of the federal or state Constitution, or a specific period of time 
in residence as a qualification, that the residence requirement set 
forth in section 1 of article VI of the Constitution and in section 32- 
102, R. S. 1943 has been the test of eligibility to election to a county 
office where a statute which provides for the office or the qualifications 
of the incumbent of that office makes no mention of residence. 


If section 79-311 (8) expressly provided, without qualification or 
condition, that a county superintendent of one county was eligible to 
election to the office of county superintendent in another county, then 
there would be no doubt that the foregoing rule respecting residence, 
which is drawn from State v. McMillen, could not be invoked. But 
the legislature has not expressly so declared and, as pointed out here- 
inbefore, where it determines that the office is necessary, it cannot 
constitutionally condition the right of the person, elected to the office 
by the people, to hold the office by requiring that such person shall 
first obtain the approval of a county board. 


It would appear to follow, necessarily, that a person who has not 
the qualification of residence required of an elector of a particular 
county at the time of a general election is not eligible to election to 
the office of county superintendent of that county. 
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If the candidate receiving the plurality of votes cast for an office 
is ineligible for election to that office at the time of the election, then 
the person receiving the next highest number of votes cast is not 
elected. The election, in respect of that office, is void. Gardner v. 
Bock, 61 Neb. 554, 85 N. W. 541; State ex rel. Thayer v. Boyd, 31 Neb. 
682, 48 N. W. 739; Sections 32-220 and 32-1035, R. S. 1943. Thus in the 
anstant case neither of the candidates is entitled to a certificate of 
election. 


December 12, 1950 
CERTIFICATE OF TITLE 
Motor Vehicles, Recording of Mortgage by County Clerk on Certificate 


SUBJECT: Motor Vehicles; Certificate of Title. 

REQUESTED BY: Firmin Q. Feltz, County Attorney, Keith County. 

OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 

QUESTION: Whether county clerk must accept and record, 


on certificate of title, mortgage where mortgagor 
is the assignee of the rights and title to the 
vehicle but has never acquired the certificate of 
title in his name? 


CONCLUSION: No, the certificate was properly refused. 
ANALYSIS 


Your inquiry concerns an automobile vehicle owner who delivered, 
along with executed power of attorney to assign it, his certificate of 
title, to H, who then assigned the certificate of title to himself and, 
without ever applying for a new certificate of title, mortgaged the 
automobile to B. H is now deceased and B has tendered to the county 
clerk the mortgage, power of attorney, and certificate of title and has 
requested the clerk to make a notation of his lien thereon. The county 
clerk has refused to note the lien on this particular certificate of 
title and you ask advice as to the legal propriety of the clerk’s action. 
We feel the procedure here followed by the county clerk was, by 
virtue of the Certificate of Title Act (60-101 to 60-117, R. S. 1943) 
exceedingly proper. 


First, in view of our inability to determine the station attributed 
to the county clerk here principally involved, we wish to mention that 
if the mortgagor has bestowed his papers on the clerk of Keith County 
he is in the wrong courthouse, for Sec. 60-110, R. S. 1943, as far as is 
pertinent, declares: 


“The holder of a chattel mortgage, trust receipt, conditional 
sales contract or similar instrument, upon presentation of 
such instrument to the clerk of the county where such certi- 
ficate of title was issued together with the certificate of title 
and the fee prescribed by this act, may have a notation of 
such lien made on the face of such certificate of title * * *.” 


In this instance the certificate of title was issued by the county 
clerk of Deuel County and B must, as his first requisite, make appli- 
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cation to that particular clerk. Assuming that B approached the 
proper clerk, we feel the clerk’s negative response was authorized 
by statute. 


Sec. 60-111, R. S. Supp. 1949, determines the method of obtaining 
a new certificate of title “in the event of the transfer of ownership of 
a motor vehicle by operation of law * * *.” Kruse v. Carey, 259 
Mich. 157, 242 N. W. 873, affirms a fundamental legal proposition that 
ownership is transferred upon delivery of a properly executed assign- 
ment of title. And the Nebraska Attorney General, in R. A. G., 1939- 
42, p. 175, says: 


“The assignee would be considered the owner of the motor 
vehicle for purposes of making application for a duplicate 
certificate supported by the affidavit by his assignor.” 


But H, the assignee, didn’t heed the statutes. He didn’t, as he 
should, make application for a new certificate. And the law says: 


60-106. Certificate of Title; application for; evidence nec- 
essary; duties of county clerk. * * * If a certificate of title 
has previously been issued for such motor vehicle in this 
state, it shall be accompanied by such certificate of title duly 
assigned, unless otherwise provided for in the act. * * * In 
all cases of transfers of motor vehicles, the application for 
certificates of title shall be filed within three days after the 
delivery of such motor vehicle; 


H’s neglect to acquire, upon gaining title to the automobile, a new 
certificate of title was an omission not in accordance with the pro- 
yeone of the Certificate of Title Act. Section 60-105, R. S. Supp. 

, Says: 


60-105. Certificate of title; purchaser must procure; sole 
evidence of title; county clerk, assign number, when; affix 
to motor or trailer. * * * No court in any case at law or in 
equity shall recognize the right, title, claim or interest of 
any person in or to any motor vehicle, commercial trailer, 
semitrailer or cabin trailer sold or disposed of, or mortgaged 
or encumbered, unless evidenced by a certificate of title or 
manufacturer’s or importer’s certificate duly issued, in ac- 
cordance with the provisions of this act. 


The legislature, in requiring space on back of the certificate of 
title for assignment of vehicles, attempted to convenience those trans- 
feree’s of automobiles in securing a new certificate of title. They did 
not intend this convenience to be abused in the manner contemplated 
by H and B. 


The procedures attendant upon the recording of title certificates 
and motor vehicle liens will assist in affirming this legislative intent 
by illustrating the impracticability of recording such a lien as the one 
here involved. 


Sec. 60-107, R. S. Supp. 1949, provides that the county clerk shall 
issue the certificate of title in triplicate. One copy he keeps; one is 
sent to the Department of Roads and Irrigation; and the original 
certificate is sent to the owner or, if there is an outstanding lien, to 
the lienholder. Of importance is the content of the duplicate copies 
of this certificate: the one remaining with the clerk and the one 
transmitted to the Department of Roads and Irrigation. They are 
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virtually identical to the original certificate of title; except that there 
is no provision for marking, on the back of the certificate, the assign- 
ment of the right, title and interest in the vehicle. Thus, though the 
original certificate provides room on back, as shown in sec. 60-114, 
R. S. 1948, for assignment of the certificate of title, the copies remain- 
ing with the county clerk and with the Department of Roads and 
Irrigation are unable to show this legal proceeding. The result is 
obvious. Were the county clerk to accept and record the mortgage 
proffered by B, returning to him the certificate of title and notifying 
the Department of Roads and Irrigation of such lien, the lien would 
appear, according to the records of the county clerk and Department 
of Roads and Irrigation, to be against the original owner of the vehicle. 
There would be no evidence that the ownership of the automobile 
had changed. To permit such a procedure would frustrate the in- 
tention of the legislature for their thought, in enacting the Certificate 
of Title Act, was to produce a law adequate for the protection of 
lienholders and innocent purchasers for value. Securities Credit Cor- 
poration v. Pindell, 153 Neb. 298. Surely it is not a well protected 
lien which appears, in the Clerk’s office and in the office of Roads and 
Irrigation and thus to the public, to attach to the automobile of a 
fellow who hasn’t had a right or interest in that vehicle for several 
years. 


B, the mortgagor, may complain that he should not be made to 
suffer for H’s laches, but this is of no avail for he also has neglected 
a well-defined duty. In Securities Credit Corp. v. Pindell, supra, the 
Nebraska Supreme Court said: 


“A holder of a mortgage lien on an automobile owes a 
duty to see that the mortgagor has complied with the Certi- 
ficate of Title Act in order to protect such lien, as well as 
innocent purchasers of automobiles. A chattel mortgage lien 
cannot be asserted against an automobile unless disclosed by 
a valid title certificate regularly issued by the county clerk, 
though previously filed in the county clerk’s office as provided 
by other chattel mortgage registration statutes.” 


The solution, of course, rests with the executor or heirs of H’s 
estate. Whoever has gained title to this car through the process of 
inheritance should submit the existing certificate of title, along with 
the power of attorney, to the county clerk of Deuel County and, upon 
the presentation of an application for a new certificate of title and 
upon the payment of the fee prescribed by the act, he will be issued 
a new certificate of title. B may then have recorded, on the new 
certificate of title, his mortgage lien. 


December 12, 1950 
MOTOR VEHICLE LICENSES AND REGISTRATION 


Registration Fees, Crediting of Paid Portion Where 
Registration Changed 


SUBJECT: Motor Vehicles; registration fees. 


REQUESTED BY: Owen J. Boyles, Assistant Director, Motor Vehicle 
Division, Department of Roads and _ Irrigation, 
Capitol. 
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OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 


QUESTION: Whether any portion of a fee paid for motor ve- 
hicle registration may be credited against the 
amount of a fee for another registration in a case 


(1) where the registrant disposes of one vehicle 
and the fee for registration of another vehicle 
is in excess of the amount of the fee paid on the 
first vehicle; and (2) where the registrant changes 
the kind of registration for the same vehicle, for 
example, (a) from a passenger registration to a 
commercial registration, or (b) from a local or 
farm registration to a commercial registration? 


CONCLUSION: (1) Yes, depending upon the period of the year 
when the event occurs, and subject to the qualifi- 
cation that no refund is authorized upon sur- 
render of the registration certificate of a local or 
farm truck. 


(2) (a) Yes. (2) (b) No. 
ANALYSIS 


Whatever may be the exact nature of the tax paid in the form of 
a registration fee for the use of public highways by motor vehicles, 
the court in Rocky Mountain Lines v. Cochran, 140 Neb. 378, 299 N. 
W. 596 declared: 


«* * * The two sources of state taxation from which the 
necessary public funds are derived to carry on this work are, 
first, the law which provides for registration of motor vehicles 
with fees therefor graduated according to carrying capacity and 
weight. A small part of this fee so charged is used for the 
administration of the law. The larger part of it is used ex- 
clusively to aid in improving and maintaining hard-surfaced 
highways. The total amount of these fees deducted for en- 
forcement purposes constitutes an exceedingly small part of 
the total expended by the state in improving and maintaining 
its highways. This tax was upheld by this court in Peterson 
v. Department of Public Works, 120 Neb. 517, 234 N. W. 95, 
both as to interstate and intrastate commerce. 


“The second source of state tax revenue is the law which 
provides for the motor vehicle fuel tax, which is commonly 
referred to as the ‘gasoline tax’ * * *.” 


To refund public money which has been received as taxes paid 
is something that a public officer can not do without statutory authority. 
To allow a credit of any portion of a fee paid for registration of an- 
other vehicle or for a change in the kind of registration of the same 
vehicle constitutes, as a matter of law, a refund of money paid as 
a tax. That the device of a credit is employed rather than the actual 
handling of cash does not conceal the true nature of the transaction. 
Hence, only if a statute authorizes a county treasurer to grant a refund 
of a portion of a registration fee, may he so allow a credit. 


Section 60-315, R. S. Supp. 1949 authorizes, upon payment of 
$1.00, a transfer or exchange of the same registration from one vehicle 
to another upon disposition or change of ownership of the vehicle 
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first régistered, which registration would otherwise expire, but nothing 
in that section contemplates an exchange of one registration for an- 
other registration without payment of the statutory fee for the second 
registration. 


Section 60-315 authorizes a refund of a portion of a motor vehicle 
registration fee upon surrender of the registration certificate and 
number plates, the amount of the refund being determined by the 
amount of time elapsed from the beginning of the registration year, 
the amount of the refund being computed by reference to section 
60-341, R. S. 1943. 


The pertinent language, relating to the question presented in 
section 60-315 reads as follows: 


“* * * In case of the transfer of a motor vehicle or in 
case of loss of possession due to fire, theft, dismantlement, 
or junking, the registered owner may by returning the regis- 
tration certificate and number plates and after making an 
affidavit to the county treasurer of such transfer or loss, 
receive a refund of that part of the unused fee based on quar- 
terly fees on commercial vehicles and that part of the unused 
fee based on one half year’s fees on passenger vehicles, based 
on fees as provided in sections 60-329 to 60-342 * * *.” (Em- 
phasis supplied) - 


It is to be noted that a refund of the tax paid as a registration 
fee is not authorized in the case of the surrender of the registration 
certificate of a local or farm truck, as those vehicles are identified in 
section 60-311 (1) (2), R. S. Supp. 1947. (The 1949 amendment of 
section 60-311 was a part of L. B. 410, Session Laws 1949 and was 
rejected by referendum at the election November 7, 1950.) 


It follows, necessarily, that a county treasurer may make no 
refund on a surrendered registration of a local or farm truck, nor 
may he allow any credit for any portion of the fee paid upon such 
registration against the amount of the fee on another registration. 


Where a fee paid in the first instance for registration of a motor 
vehicle has been credited to the proper fund and distributed by a 
county treasurer in accordance with statute, and as a matter of long 
standing administrative practice, acquiesced in by the Department 
of Roads and Irrigation, he has upon surrender of a registration cer- 
tificate of one vehicle exchanged that registration for another regis- 
tration without actually refunding whatever statutory amount was 
due on the surrendered registration but has credited that amount 
against the amount of the fee for the other registration, then such a 
bookkeeping transaction is a practical, administrative solution of a 
fiscal problem and may fairly be said to be an action which is within 
the scope of section 60-316, R. S. Supp. 1949. The Legislature, which 
is presumed to have knowledge of how such refunds have actually 
been handled over a period of years, has not seen fit to prescribe 
some other method of accomplishing the result. The applicable rule of 
law, therefore, is that the Legislature is presumed to have approved 
an administrative practice based on a construction of the statute by 
the governmental agency, the Department of Roads and Irrigation, 
which is charged with administration of the law. State ex rel. Vil- 
lage of Dakota City v. Bryan, 112 Neb. 692, 200 N. W. 870. 
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December 12, 1950 


ASSISTANCE 
Old Age Assistance, Establishment of Legal Settlement 

SUBJECT: Old Age Assistance—Legal Settlement, when 
established. 

REQUESTED BY: S. W. Moger, County Attorney, Clay Center, Ne- 
braska. 

OPINION BY: Clarence S. Beck, Attorney General; Homer L. 
Kyle, Assistant Attorney General. 

QUESTION: A resident of a county adjoining Clay County, 


and who has been receiving relief from such 
county, removes to Clay County when he reaches 
age 62, but continues to receive relief from ad- 
joining county. At age 65, after having resided in 
Clay County three years but all of that time re- 
ceiving aid from the adjoining county, he becomes 
eligible to receive old age assistance and makes 
application to Clay County for such assistance. 
Must he remain a resident of Clay County for at 
least one year without receiving relief from the 
adjoining county before he can receive old age 
assistance from Clay County? 


CONCLUSIONS: No. His legal settlement is established, for pur- 
poses of Old Age Assistance, when he has resided 
in Clay County for one year, even though he 
has been receiving county relief from an adjoining 
county during the year. The provisions of section 
68-228, R. R. S. 1943 govern such cases and not 
those of section 68-115. 


ANALYSIS 


Section 68-228, R. R. S. 1943 provides that, for the purposes of 
the Old Age Assistance law a legal settlement shall be acquired after 
one year’s residence in a given county of the state. It appears that 
this applicant for Old Age assistance has resided in Clay County for 
the past three years. He would therefore be eligible to receive such 
assistance from Clay County. 


The fact that this applicant for Old Age Assistance has been 
receiving relief from an adjoining county during the period that he 
has been a resident of Clay County does not affect his eligibility to 
receive Old Age Assistance from Clay County. Legal settlement for 
the purposes of administering county relief is governed by the pro- 
visions of Section 68-115, R. R. S. 1943. While this applicant would 
not be entitled to apply to Clay County for county relief until one 
year had elapsed since he ceased to receive relief from the poor fund 
of the adjoining county, as provided in Section 68-115, he is not pre- 
cluded from applying to Clay County for Old Age Assistance after 
one year’s residence in Clay County even though he has been during 
that entire year receiving county relief from the adjoining county. 


The point is that county relief and Old Age Assistance are two 
separate and distinct forms of relief, and are governed by separate 
and distinct statutes. The establishment of a legal settlement for 


—999— 


purposes of county relief is governed by Section 68-115 whereas the 
establishment of a legal settlement for purposes of Old Age Assistance 
is governed by Section 68-228. In the case which you present, the 
latter section governs. 


December 13, 1950 
SCHOOL BOARDS 
Erection of Well on Non-school Land; Subject to Private Use 


SUBJECT: Schools; validity of school board action. 

REQUESTED BY: James R. Kelly, County Attorney, Broken Bow, 
Nebraska. 

OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 

QUESTION: Whether the act of a rural school board in erecting 


a well on adjacent land, thus allowing the ad- 
jacent landowner to water his stock, is a valid act? 


CONCLUSION: No, there is no statutory authority for such act. 
ANALYSIS 


Your inquiry concerns the validity of an act of your school board 
who, when authorized at the annual school meeting to put down a 
well to furnish water for the school, constructed the well, through 
use of school funds, on the property of the adjacent land owner. Said 
well, located across the road and one hundred yards from the school, 
is used. BY the school and also by the adjacent land owner to water 

is stock. 


In Schofield v. School District, 184 P. 480, 105 Kan. 348, the Kansas 
Supreme Court determined a water well to be an appendage. This is 
affirmed by the Nebraska court who, in Craeger v. Wright School-Dist. 
No. 9, 28 N. W. 794, said: 


“The word ‘appendage,’ as used in our school statutes, 
does not mean simply the school apparatus to be used inside 
the building; nor do I think it can be limited to such articles 
as brooms, pails, cups, etc., but must be construed in a broader 
sense, as it has in other courts, to include fuel, fences and 
necessary out-houses. 


If the items of fuel, fences, wells, and out-houses do not 
come properly within the term ‘appendages,’ then the district 
has no power, under the statute, to impose a tax to purchase 
or erect them.” 


Thus determining a water well to constitute an appendage we 
refer to the particular statute involved. Sec. 79-440, R. S. Supp. 1949, 
reads as follows: 


“The school board or board of education shall (1) provide 
the necessary appendages for the schoolhouse, (2) keep the 
same in good condition and repair during the time school 
shall be taught in the school house, and (3) keep an accurate 
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account of all expenses incurred. Such account shall be 
prepared by the secretary, audited by the president and 
treasurer, and, on their written order, shall be paid out of 
the general school fund.” 


The general school fund consists of moneys raised through a 
school tax on the property of the people of that district. Such a fund 
is raised by taxation for a specified purpose and there was no intention 
that this tax be levied to raise money for a private purpose or use. In 
R. A. G. 1939-42, p. 703, the Nebraska Attorney General was presented 
with the following question: 


“Can funds raised by taxation for school purposes be 
used for the purpose of purchasing ice cream or other food 
to be used at an annual picnic held by a school district?” 


He answered as follows: 


“T am of the opinion that there is no warrant of law in 
Nebraska for the use of funds raised by taxation for school 
purposes in the purchase of ice cream or other food to be used 
at an annual picnic held by the school district.” 


Smith v. Holovtchiner, 101 Neb. 248, 162 N. W. 630, stands for the 
proposition that school funds are held to be trust funds for educational 
purposes which the courts will not permit to be diverted to other 
even though closely kindred uses, no matter how meritorious the 
project may appear to be in practical, ethical, or sentimental aspects. 
And in affirmation of this proposition the Supreme Court of Massa- 
chusetts held: 


“School committees, in the expenditure of moneys raised 
by taxation, can vote the disbursement of funds only for 
public use, and may not devote any part thereof to private 
purposes, however meritorious the project from a practical, 
ethical, or sentimental standpoint.” Whitaker v. City of 
Salem, 104 N. E. 359.” 


In elaboration, they said: 


“But they (school committees) must keep within the 
broad principles which govern all public boards of officers. 
They are charged with the expenditure of moneys raised by 
taxation. They can have power to vote it only for public 
uses. They have no right to devote it to private purposes. 
However meritorious the project may appear to be either in 
its practical, or ethical, or sentimental aspects, if it is in 
essence the emolument of an individual rather than furthering 
the public interest, money raised by taxation cannot be ap- 
propriated for it. These principles often have been declared 
respecting a great variety of subjects and cannot be doubted.” 


In Luchini v. Police Jury, 53 So. 68, the court said: 
“The school board acts under express delegated powers. 
The funds it receives are to be expended for school purposes. 
* * * These funds are not to be diverted to the payment of 
any other expense.” 


It is inconceivable that the legislature ever intended that money 
raised under a school tax should be, as it is here, diverted to a private 
use, and we can see no authority, either direct or implied, which would 
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permit this school board—assuming their location of the well to be 
a matter of choice and not necessity—to locate a well on foreign 
property. We were not, in reaching this determination, unmindful 
of the benefit derived from this well by the school children. However, 
the dangers incumbent in this location—possibility of ownership change 
in adjacent land, probability, with accompanying expense, of eventual 
law suits determining ownership of the well, dangers involved in 
small school children crossing a road to reach the well, problem of 
responsibility, or trespass, in effecting repair of the well—make the 
public school benefit appear quite pale beside the illuminating private 
gain. With these thoughts in mind we must affirm that the use of 
this well, paid for by all the taxpayers of this school district, by a 
private interest presents a situation completely out of harmony with 
the intention of the legislature. 


December 20, 1950 
COUNTY CLERK 


Destruction of Records 


SUBJECT: County Clerk; destruction of records. 

REQUESTED BY: Fred C. Kiechel, County Attorney, Auburn, Ne- 
braska. 

OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 

QUESTION: What is the scope attributed to the words “list 


setting forth, either by title, proper indexing, or 
descriptions, etc.” as they appear in section 23- 
356, R. S. Supp. 1949? 


CONCLUSION: By these words the Legislature intended that 
records, before qualifying for destruction by court 
order, be separately itemized for presentation to 
the court. 


ANALYSIS 


Section 23-356, R. S. Supp. 1949, provides means whereby old and 
superfiuous records may be destroyed. The statute requires, however, 
that before rendering destruction on these rcords the official desiring 
to do so must obtain a court order. In order to obtain this order “the 
officer * * * shall be required to present a list setting forth, either 
by title, proper indexing, or descriptions, the said files, records and 
miscellaneous papers sought to be destroyed and the age thereof.” 


You inquire whether the following would qualify under the above 
quoted portion of the statute: 


“All chattel mortgages bearing dates prior to January 1, 
1925, more specifically described as Files A to Z inclusive and 
Files 1 to 10399, inclusive dates March 9, 1891 to November 11, 
1924.” 


We are of the opinion that the Legislature did not intend that 
such descriptions, indices, or titles be submitted in such general terms; 
therefore, the answer to your inquiry is no. 
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The purpose of the over-all act, 23-356, is obvious. The Legislature 
desired to allow certain unnecessary and miscellaneous papers to be 
destroyed. As a precautionary measure they inserted the provision 
requiring, as requisite to destruction, a court order, and thus they 
guarded against the obliteration of papers still necessary to impart 
notice to the public. In providing this protective procedure the Legis- 
lature demanded that “a list” be presented to the court. Webster has 
defined list as “a roll or catalogue, as of names of items; a register.” 
And in Baldridge v. Flothow, 123 Neb. 218, 242 N. W. 414, the Nebraska 
Supreme Court followed Webster by saying “list” has been defined as 
“entering or enrolling in a list; to enter in an official list or schedule; 
as, “f list property for taxation; to put into a list or catalogue; register; 
enroll.” 


From these lexicographic authorities and from our general usage 
of the word “list” we feel that it connotes a group of separate items. 
We can recall of no instance where one sentence was allowed to con- 
stitute a list, and it is our belief that the Nebraska Legislature, in 
demanding presentation of a “list” as prerequisite to issuance of a 
court order, had in mind something more than a mere sentence. These 
speculations, however, needn’t be accepted as conclusive, for we have 
other aids to substantiate these thoughts. 


In McConnell v. McCook Nat. Bank of McCook, 6 N. W. 2d 599, 
142 Neb. 451, the court expresses a fundamental rule: 


“When the legislative intent is left in doubt by failure 
clearly to express it in an act, resort may be had to the title 
of the act as an aid to discovery of such intent.” 


Since this problem itself evidences an ambiguity in a certain por- 
tion of this act we turn to the title provision. It reads: 


“AN ACT relating to counties and county government; 
to authorize the destruction of certain specified files, records 
and miscellaneous papers which have been filed, made or 
deposited in the office of any county clerk, county treasurer 
or county assessor for the prescribed times under certain 
conditions and the procedure therefor.” 


The emphasized words of the above title are significant, and they 
gain additional importance by the fact that they were furnished by a 
special amendment. 


In Bishop v. Chicago Rys. Co., 135 N. E. 439, 303 Ill. 273, the court 
determined that “the term ‘specified’ indicates a particular and not 
a general class of cases, * * *” And in Page v. Ordway, 40 N. H. 253, 
the court said: 

“ ‘Specified,’ as used in a statute * * * means, according 
to Webster, ‘specially named.’ ” 


The term “specified,” of course, comes from the word specific 
which, according to Smith v. McCoole, 46 P. 988, means the very 
oppositie of the word general. In Peters v. Banta, 23 N. E. 84, the 
court declared: 

“ ‘Specific’ is defined to mean ‘tending to specify or make 
particular, definite, limited, or precise, as a specific statement.’ ” 


In enacting section 23-356 the Legislature authorized “the des- 
truction of certain specified files, records and miscellaneous papers.” 
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Yet in your instance the court is asked to permit destruction of records 
by virtue of a very brief and very general statement as to what is to 
be destroyed. To permit such an action would be to violate the in- 
tention of our Legislature. By providing the particular language of 
this title the Legislature indicated a desire that the items to be des- 
troyed be specially named. 


Of significance, also, is the meaning generally attached to the 
words, “title,” “indexing,” and “descriptions.” The word “title” has 
been defined by the Shorter Oxford English Dictionary, Vol. II, as 
“the formal heading of a legal document.” The application of that 
definition to the facts evident here would determine each chattel 
mortgage—as each surely is a separate document—to require a formal 
heading: And each separate title must be “listed” and presented to the 
court. 


The word description has been determined by the courts to mean: 


“* * * it must be complete enough to convey an intelligible 
idea of the scope and import of proposed law, and it ought 
not to be clouded by undue detail, nor yet so abbreviated as 
not to be readily comprehensible.” Opinion of the Justices, 
34 N. E, (2d) 527. 


Corpus Juris Secundum, in defining description, says it means, 


“a fair portrayal of the chief features of a proposed law, 
or measure, in words of plain meaning so that it can be under- 
stood by those entitled to act thereon.” 


Of particular note in the statute is the plural form of this word. 
Thus there must be a portrayal of the chief features of each chattel 
mortgage. Such a portrayal is not present in the proposed list men- 
tioned in your letter. 


“Index,” according to Perkins v. Strong, 36 N. W. 292, 22 Neb. 
725, is in ordinary use a table of references pointing out the page 
of a book where a certain article or subject may be found. It seems 
likely that was the use accorded to the word in the enactment of this 
law. But the list suggested in this instance contains no such process 
of “indexing.” 


The preceding facts and authorities, we feel, indicate the Legis- 
lature intended, for presentment to the court, a more illuminating list 
of the records desired to be destroyed. 


December 21, 1950 
COUNTY BOARD 
Payment of Blue Cross Premiums for Employees 


SUBJECT: County Board; authority to pay half of Blue 
Cross premium. 


REQUESTED BY: George D. McArthur, County Attorney, Hastings. 


OPINION BY: Clarence S. Beck, Attorney General; Dean G. 
Kratz, Assistant Attorney General. 
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QUESTION: Is the County Board authorized by law to pay 
Blue Cross and Blue Shield insurance premiums 
for their employees? 


CONCLUSION: No. 
ANALYSIS 


Your inquiry concerns the validity of a proposed plan which 
would allow payment by the county—through authority of the County 
Board of Supervisors—of one half of the Blue Cross and Blue Shield 
insurance premiums for all elected, hired, and appointed county 
employees. In answer we affirm that neither the elected or appointed 
officials, whose salaries are fixed by statute, nor those hired employees, 
wnose selaties are fixed by their employer, are entitled to such con- 
sideration. 


The statutes provide that the powers of the county shall be exer- 
cised by the county board, Section 23-103, R. S. 1943, which board 
may make all contracts and do all other acts in relation to the prop- 
erty and concerns of the county necessary to the exercise of its cor- 
porate powers, Section 23-104, R. S. 1943; and further, that the county 
board shall manage the county funds and county business except as 
otherwise specifically provided, Section 23-106, R. S. 1943; and shall 
have power to examine and settle all accounts against the county and 
accounts concerning receipts and expenditures of the county, Section 
23-109, R. S. 1943; and shall have power as a board, or as individuals, 
to perform such other duties as may from time to time be imposed by 
general law, Section 23-116.02, R. S. 1943. 


These pertinent provisions, in addition to other miscellaneous 
statutes throughout Chapter 23, define the boundaries within which 
the County Boards are expressly authorized to operate. The following 
two cases deny any elasticity to these boundaries: 


“Counties and county boards can exercise only such powers 
as are expressly conferred upon them by statute, and such 
grant of powers must be strictly construed.” Morton v. Carlin, 
51 Neb. 202, 70 N. W. 966. 


“It is well settled in this state that counties have no in- 
herent power, and that their commissioners, or agents, acting 
for them, have only such powers, generally, as are especially 
granted to them by statute, or such as are incidentally neces- 
sary to carry into effect those which are granted. And the 
grant of power must be strictly construed.” State v. Lincoln 
Co., 25 N. W. 91, 18 Neb. 283. 


And the fundamental rule exhibited in Bullington v. Lowe, 221 
P. 502, 94 Okl. 234, determines the action contemplated by your board 
as definitely not within the confines of this statutory boundary: 


“Strict construction is that which refuses to extend the 
law by implications or equitable considerations, and confines 
its operations to cases clearly within the letter of the statute, 
as well as within its spirit or reason.” 


We find no statute which expressly authorizes county payment of 
employee insurance premiums and though Berryman v. Schalander, 
85 Neb. 281, 122 N. W. 990, determines there to be an implied grant of 
power, it requires, as prerequisite to its application, that it be necessary 
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to the official discharge of their duties, and by necessarily utilizing 
the legal tool supplied—strict construction—we find no statutory duties 
which would allow county payment of employee insurance premiums 
as necessary to the official discharge of these duties. 


A close and appropriate analogy can be drawn from another level 
of local government, a municipal corporation. A situation similar to 
ours arose when city officials, by ordinance, attempted to pay 75% 
of their employees’ insurance. premiums. A conscientious taxpayer 
sought to enjoin such action and the court determined that the city 
was “without power, either express or implied, to pass an ordinance 
providing for an insurance plan and pension fund for its employees, 
and was without power to incur any liability under such ordinance 
for premiums upon policies issued thereunder to any of its employees. 
These powers were neither expressly conferred, nor were they among 
those ‘necessarily or fairly implied in or incident to the powers ex- 
pressly granted.’ * * *.” Frisbee v. O’Connor, 7 P. 2d 316. 


The course proposed by your county board would, in effect, in- 
crease the salaries of all county employees. Yet the Legislature has, 
via sections 23-1101 to 23-1112 and 33-128, R. S. Supp. 1949, already 
determined the maximum salary allotted to most county officials. 
Your plan, with regard to officials whose salaries are fixed by statute, 
would violate the intention of the Legislature. 


In Board of Com’rs of Marshall County v. Cummings, 36 P. 2d 
332, 140 Kan. 256, the Kansas court held: 


“Ordinarily members of county boards are entitled to 
no other allowance or emolument whatever outside that fixed 
by law, and they cannot get indirectly what they are not 
entitled to receive directly.” 


Thus, in our case, the plan you propose would allow indirectly 
to county employees that which they are not entitled to receive 
cirectly= find in Outagamie County v. Zuehlke, 161 N. W. 6, the 
court said: 


“A public officer takes his office cum onere. He is entitled 
to no salary or fees except what the statute provides.” 


In Otoe County v. Stroble, 71 Neb. 415, the Nebraska Supreme 
Court registered legal disapproval of the county boards attempt to 
grant an additional salary. They said: 


“In allowing salaries fixed by statute, the board acts 
ministerially and is without any discretion. The compensation 
of county commissioners is fixed at $3 a day and mileage. 
There is no claim of any warrant in the statute for any ad- 
ditional allowance for the chairman of the board.” 


Thus, for those county officers receiving a statutorily specified 
salary there is, in addition to complete absence of statutory authority 
allowing payment of employer insurance premiums, statutory authority 
which denies it; for by setting a maximum salary for certain county 
officials the Legislature intended that those officers be paid that 
amount and nothing more. As for those employees—clerks, janitors, 
typists, laborers, etc—whose salaries are not specifically fixed by 
statute, we find no express or implied statory authority which would 
authorize or empower the county to pay their insurance premiums. 
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December 23, 1950 
CORPORATIONS 
Foreign: Acquisition of Real Estate in Nebraska 
Mr. Lloyd H. Jordan, County Attorney, Gordon, Nebraska: 


Under date of November 13, 1940 we gave you an opinion respect- 
ing the Tight of a foreign corporation engaged in manufacturing sugar 
to acquire real estate in Nebraska for manufacturing purposes. 


It has been called to our attention that your letter referred to beet 
dumps and also to an experimental farm. Our opinion did not refer 
to real estate used for these particular purposes, and, while we think 
our opinion was correct, we doubt if it answered the specific question 
you had in mind. 


After giving the matter further thought, we believe that foreign 
corporations engaged in the manufacture of sugar may acquire real 
estate in this state for the purpose of building and maintaining beet 
dumps, where beets may be gathered and loaded into railroad cars for 
shipment to the sugar factory, as this is an essential step in the manu- 
facture of sugar from beets, and beet dumps are not used ordinarily 
for any purpose except to transfer sugar beets to freight cars. In Hayes 
v. Barras (La.) 6 So. 2d 66, it was held that a manufacturer’s employee 
who is engaged in delivering a farm product to his employer’s factory 
for conversion into a manufactured product is employed in the “manu- 
facturing business”. We believe that our statutes should be given 
a liberal construction, and that it could properly be said that land 
used for the building and maintenance of beet dumps by a sugar manu- 
facturing company would come within the exception noted in Section 
76-413, R. R. S. 1943. 


As to the operation of an experimental farm, however, we are in 
doubt as to whether such land could be said to be necessary for the 
maintenance of a manufacturing establishment. 


We are writing this as a supplement to our opinion to you of 
November 13, 1950. 


December 29, 1950 
ELECTIONS 


Status of An Elective Officer Defeated as Candidate 
for Another Elective Office 


SUBJECT: Elections; incumbent of one elective office a can- 
didate for another elective office. 


REQUESTED BY: Cyril P. Shaughnessy, County Attorney, St. Paul, 


Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; William T. 
Gleeson, Assistant Attorney General. 
QUESTION: Whether an incumbent of one elective office, a 


director of a public power and irrigation district, 
who was not elected to another elective office for 
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which he was a candidate (1) may hold over upon 
failure to elect a successor or failure of an elected 
successor to qualify; (2) may be eligible to appoint- 
ment to the same office thereafter? 


CONCLUSION: (1) No. 
(2) Yes. 
ANALYSIS 


Section 70-611, R. R. S, 1943, provides, so much of it as is pertinent, 
in respect of the term of office of a director of a public power and 
irrigation district, as follows: 


“* * * the term of each member of the board thus elected 
shall be six years and until his successor is elected and quali- 
fied.” 


Section 70-610, R. R. S. 1943 provides, so much of it as is pertinent, 
as follows: 


“After the selection of the original board of directors * * * 
their sucessors * * * shall be nominated and elected and shall 
take office, subject to the provisions under section 70-601 to 
70-609, in the same method and after the same manner, as near- 
ly as may be, as by law provided for the nomination and elec- 
tion of judges of the district court * * *” 


Section 32-220, R. S. 1943,provides, in part, as follows: 


“Every officer elected or appointed for a fixed term shall 
hold office until his successor is elected or appointed, and 
qualified, unless the statute under which he is elected or 
appointed expressly declares the contrary. This section shall 
not be construed in any way to prevent the removal or sus- 
pension of such officer during or after his term in cases pro- 
vided by law; * * *” 


Section 32-1106, R. S. Supp. 1949 provides, so much of it as is 
pertinent: 


“All candidates for elective offices, except those expressly 
exempted by the provisions of sections 32-1101 to 32-1179, 
shall be nominated; (1) By a primary * * * If the candidate 
for an elected office is the incumbent of another elective 
office, the filing of the requisite nomination papers * * * shall 
create a vacancy in the elective office which said candidate 
then holds os of the date of commencement of the term of the 
office for which he filed * * * and candidates may file for 
the unexpired term of the office which becomes vacant, as 
aforesaid.” 


The foregoing section expressly declares (1) that a vacancy in an 
elective office shall commence on a future day certain, and (2) per- 
sons may be candidates for the unexpired term beginning on that 
day, in the case of all offices properly within the scope of the section. 


The preliminary question is whether a director of a public power 
and irrigation district is an incumbent of an elective office which is 
subject to the provisions of section 32-1106. The command of section 
70-610 has been respected by requiring that all candidates for the office 
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of director comply with the provisions of section 32-1201, R. S. Supp. 
1949. We find nothing in that section or elsewhere which shields an 
incumbent of the office of director from the application of the force 
exerted by section 32-1106. The office of director, unlike that of a 
judge of the district court, is created by the Legislature rather than 
by the Constitution, and the Legislature may prescribe not only the 
manner and method of the nomination and election of a director but 
also the terms and conditions upon which he shall hold the office. We 
think it plain, therefore, that the office of director is within the scope 
of section 32-1106. 


We think the legislative intention manifested is that there shall 
attach to the incumbent of an elective office a disability to hold his 
office beyond the day of the commencement of the term of the other 
elective office to which he sought election, in every case properly 
rising under this section. Such an incumbent cannot hold over be- 
yond the day certain upon which the vacancy, so specified, comes into 
existence. In substance, what is accomplished is a resignation by 
legislative fiat, effective on the day certain. 


Such an incumbent disables himself from holding over by an 
action which is pretty much similar to that by which he disables him- 
self, under the provisions of section 32-1107, R. S. Supp. 1949 or 32-1124, 
R. S. 1943, from being a candidate for an office in the general election 
after he has been defeated in the primary as a candidate for another 
office. State v. Swanson, 127 Neb. 715, 256 N. W. 872. An incumbent 
of an elective office when he becomes a candidate for election to an- 
other elective office is bound to accept the consequences which a 
statute, if applicable to his office, prescribes. He must vacate his 
office on the day certain. He must surrender up the office which, 
by filing or accepting a filing, he signified a willingness to give up 
if by the chance of an election he could gain some other office. That 
the one elective office which the incumbent holds and the other elec- 
tive office which he seeks are not incompatible and might be held 
by the same person at the same time, otherwise, is a matter which 
the Legislature did not consider and make allowance for. 


If the elected successor, for any reason, does not or cannot qualify, 
or if no successor is elected, then the vacancy which comes into exis- 
tence on the day certain is one which must be filled by appointment 
by the appropriate officer or board, as the particular governing statu- 
tory provision may require. In the instant case, the appointment is 
by the board of directors of the power district. Section 70-615, R. R. S. 
1943. 


We find no statute which forbids the selection by the appropriate 
appointing officer or board of a former incumbent as an appointee to 
fill such a vacancy until a successor is elected at the next regular 
election and qualifies. We are of the opinion, therefore, that the per- 
sonal disability of the incumbent to hold over in such cases is not a 
disability which continues so as to bar an appointment to hold the 
office in those instances where the vacancy has not been filled by the 
electors or where the elected succssor fails to qualify or where he 
qualifies and thereafter resigns. 
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December 30, 1950 


VENUE 
Prosecution for Refusal to Pay Child Support 
SUBJECT: Venue—Prosecution for refusal to pay child sup- 
port. 
REQUESTED BY: Richard E. Person, County Attorney, Holdrege, 
Nebraska. 
OPINION BY: Clarence S. Beck, Attorney General; Bert L. Over- 
cash, Assistant Attorney General. 
QUESTION: Can one be prosecuted, under section 28-450, R. 


S. Nebr. 1943, in a county other than the one in 
which the divorce decree was rendered and sup- 
port payments were to be made. 


CONCLUSION: No. 
ANALYSIS 


The facts are as follows. A received an absolute divorce from B 
and was awarded custody of the minor children by the District Court 
of Lincoln County, Nebraska. B was to pay $65 per month for their 
support, payments to be made to the Clerk of the District Court of 
Lincoln County. A moved to Phelps County, where she now resides, 
but has received no payments from B through the Lincoln County 
Clerk. The question is now presented whether a complaint can be 
Tiled in Phelps County, under section 28-450. 


Section 28-450, R. S. 1943, provides for the prosecution of one re- 
fusing to pay child support where such has been provided by a court 
decree. Upon conviction he is subject to a maximum imprisonment of 
one year in the penitentiary. This definitely establishes the present 
case as one of criminal prosecution. 


Article I, Section 11, Nebraska Constitution, provides that in all 
criminal prosecutions the accused shall have the right to a trial by 
an impartial jury of the county or district in which the offense is 
alleged to have been committed. In the well reasoned case of Olive 
v. The State, 11 Neb. 1, the court stated that district and county were 
to be taken in a similar sense, district pertaining to unorganized 
counties. The court held that a district court while sitting in one 
county has no jurisdiction over crimes committed in other organized 
counties and reversed the case as the crime committed in Custer 
County was being prosecuted in Adams County. 


Section 29-1301, R. S. 1943, states that all criminal cases shall be 
tried in the county where the offense was committed. The one ex- 
ception pertains to the granting of a change of venue, not applicable 
here. 


In the fact situation given, B at all times has apparently resided 
in Lincoln County, the support decree was awarded there, and all 
payments were to be made to the District Court of Lincoln County. 
His refusal to pay the Lincoln County Clerk in view of the above 
facts would necessarily constitute the commission of the offense in 
Lincoln County. Applying this in conjunction with the above stat- 
ute and constitutional provision, we see that sole jurisdiction is dele- 
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gated to a competent court sitting in Lincoln County and excludes all 
possibility of a Phelps County court attaining jurisdiction. 


This position is further strengthened by Fussell v. State, 102 Neb. 
117, a case dealing with a refusal to pay child support. The court 
there held that prosecution was properly brought in the district court 
of the county in which the divorce decree and child support decree 
were awarded. Application of that case to the present fact situation 
clearly indicates that jurisdiction is within the powers of a competent 
court in Lincoln County. 


—1011— 


INDEX 


A 
ADOPTION— 
Necessity of guardian’s warrant prior to entering decree of 


adoption, necessity to appoint guardian 
Procedure necessary to place an illegitimate child in an 


adoption home in another state 


AERONAUTICS— 
Approval of proposed bond issue by voters binds city of- 
ficers to act —... nee 
Tort, liability of school district, “aeronautics course involving 
“air experience” 282 


AGRICULTURE AND INSPECTION DEPARTMENT— 


Compensation insurance on agricultural labor 
Issuance by Department of Agriculture and Inspection ‘of 
duplicate gasoline purchase invoices for tax refunds 


ogi (= Ls « ea ato ce Ie Re EEE 


APARTMENT HOUSES— 


Definition of; when permit required 2 


APPROPRIATIONS— 
Constitutionality of L. B. 210, 1949 Session, appropriation 
for assistance of three specified school districts is 
ASSESSMENTS— 
Assessment of fleet of vehicles—taxes thereon to be paid 
in lump sum -. 
Authority to includ y 
Delivery of assessment blanks, notice of availability suf- 


11 [1121 | nee en eR GTO DO ny ONO CRE OR Eee 


Determining value for assessment purposes of retail stock 
of liquor 

Motor vehicle tax assessed according to model thereof . 

Notice of assessment of motor vehicle __ 

Recovery or credit of excess paid on partially Void assess- 
ment — pda 


School bonds as held by individuals exempt under per- 


sonal tax assessments —_. ae 
Tangible property removed from state, ‘valuation not 

changed = 
Taxability of both | “mortgaged “grain ‘and “money “there- 

from in hands of mortgagor 


Time for county Board of Equalization to hear complaints 


ASSISTANCE—County and State— 
Assistance lien as taking priority over other claims against 
the estate 
Assistance lien does not attach to fire insurance money 
Assistance lien, release by county where collection of 
claim would be defeated ___. = 
Assistance lien—Transfer from ‘old res 
dence in case where recipient exchanges property 


—1013— 


963 
476 


94 
92 


275 


54 


714 


95 


232 
233 


349 
195 
717 
267 
240 
379 
942 


148 
258 


392 
277 


387 
251 


Application granting a receipt of old age assistance ac- 

companied by filing a lien terminates joint tenancy __. . 533 
Authority of county board to make restitution to a re- 

cipient of assistance of property taken under assist- 

ANC, HORT aie sg ee 
Authority of county to levy in excess of five-tenths mill 

for old age and dependent children assistance - 
Conservator may receive as guardian —._.__. 
Constitutionality of amendment to L. B. 23, 1949 Session, 

investigation of ability of relatives to support applicant. _ 66 
Denial of assistance for investigation discloses adequate 


OUPSIC EIN COMMC: ant reas aera ct ee . 582 
Duty of county attorney to istance officers and agents ies ae 404 
Effect of statute of limitations on administration of estates 

to recover old age assistance payments ___ .. 183 
Effective date of laws (L. B. 4 and 5, 1949 Session) “grant- 

ing increased assistance payments = _. 292 
Examination of relatives financial condition; ‘confidential — 

proceedings —_..--_-.. cee. MEL 
Five-mill constitutional ‘limitation | for county ‘assistance; 

power of legislature to compel counties to Ivy tax _ 144 
Interpretation of L. B. 23, 1949 Session - as . 172 
Lien in cases of joint tenancy aes 282 
Liens for as against homestead Tig! ts of heirs _ 764 


Medical care, liability of the county after recipient has” 
remained one year in the nursing home __.... 
Old age assistance, establishment of legal settlement 
Old age assistance lien, attachment to inherited real estate 
Old Age Assistance liens, attach after September 7, 1947 812 
Priority over levies for all other county purposes of a 
special levy not exceeding five-tenths of a mill, pro- 


ceeds thereof to be known as County Assistance fund _ 259 
Procedure for collection of the assistance liens against 
insolvents of states __ _. 552 


Regulations affecting selection of doctor or dentist ‘by Te-_ 


cipient of old age assistance 200 
Regulation of Board of Control requ: ing payments ‘in. 

excess of participation of Federal Government, val- 

ROU cc nt el 358 
Right of county “board to. ‘delegate ‘power to contract for 

medical services on behalf of old age recipients - 480 
Reimbursement to state where county assistance commit- 

tee has made an improper expenditure of state as- 

sistance funds 475 


Validity of county’s claim against ‘estate for reimburse- 
ment of old age assistance payments 
What constitutes legal settlement of a pauper - 


ATTORNEY GENERAL— 


Licensing of nurses; duty of enforcing law; penalty for 
violations 
Unexpired term, right of individual filing to have name 
ma: eG ra 841 


AUDITOR OF PUBLIC ACCOUNTS— 


Oath on state voucher, necessity..< of Esienatures in presence 
of officer with seal — Pea ng eens, © “AD 


—1014— 


B 
BALLOTS— 


Limiting power of school board in use of tax levy pro- 
ceeds by specific wording of ballot _ 


BANKS AND BANKING— 
Loans between credit unions unauthorized 
BIDS—- 
Contracting by counties for supplies and equipment pub 
lication of notice for bids = 
County road contracts, when bid soli ing “necessary - = 
County roads divided into three districts, determination 
Of: low: bid 2-2 a 
Legality of purchase ‘contract binding county “to” pay 
stallments affecting subsequent budgets and tax levies; 
applicability of statute requiring competitive bids 


BLIND— 
Conservator, payments of blind assistance to 


BOARD OF CONTROL— 
Authority of juvenile court to order change in custody of 
juvenile delinquent who has reached age eighteen 
Authority to lease institutions to private association - 
Convict labor, employment of 
Court costs in transferring occupants of training schools to 
Beatrice State Home —_- 
Final authority determining | need of “dependent “children 
for state aid, eligibility according to “available re- 
sources” _. : ees 
Maintenance of “manufacture 
of motor vehicle license plates pores nein 
Payment of tuition to schools of district where home for 
children situated 
Purchasing Department, available to Board of Vocational 
Education 
Regulations affecting selection of doctor or dentist by re- 
cipient of old age assistance 
Regulation of Board of Control requi ing “payments in 
excess of participation of Federal Government, validity 
Regulation of prisoners working outside prison walls - = 
Transfer of children from Home for Children to training 
schools é 


BOARD OF EDUCATIONAL LANDS AND FUNDS— 

Authority of Board of Educational Lands and Funds to ex- 
tend school land sale contract as 

Authority to invest various trust funds in ‘public. power 
and irrigation district bonds 

Bonding state employees with a mutual ‘company = 

Powers of board to prescribe bonds of emiployess of assist- 
ance department as 2 

Power to make rules in re municipal retirement | 


BOARD OF EQUALIZATION— 


Authority of Board of Equalization to levy for school dis- 
trict when school district files its certificate for tax 
levy after board has met and set levy — 


—1015— 


121 


880 


300 
866 
861 
207 


700 


297 
692 


BOARD OF PARDONS— 
Constitutionality of L. B. 41, 1949 Session; right of Legis- 
lature to abrogate certain powers of Board of Pardons ._ 100 


BOARD OF REGENTS— 


Authority to charge counties for expense of indigent pati- 
ent at University Hospital - 80 


Genoa State Farm Buildings, boa: 736 
BOARD OF VOCATIONAL EDUCATION— 
Purchases for State Trade School; deposiling << of neuer: 
received on production sales eet TGs 
BONDS— 
Authority of Board of Educational Lands and Funds to 
THVOSE; C0: snte 45 
Provision by drainage district that bonds shall be payable 


elsewhere than the office of county treasurer —___ waz 516 


BONDS OF INDEBTEDNESS— 
Approval of proposed bond issue by voters binds city of- 
HCOns TO SCC 25 _ 94 
Authority of city of first class to submit to electors ques- 
tion of financing repavement of streets abutting county 


property . 209 
Bond election, school ‘district, “submission of two. ‘petitions | 

for bond issues a —= SIL 
Bond issue by telephone company to improve own plant — 

facilities and supply funds to other corporations aa” 20 
Community hospital owned by non-profit corporation; is- 

suance of city bonds to aid building _ 828 
Financing improvements for addition to and equipment of 

acquired. county hospital: snc cc. pee eee 42 
Interest after maturity and retirement of school district 

refunding bonds _.. 185 


Issuance and negotiation ‘of bonds of rural “high school — 
district succeed LOB! 
Possibility of purchasing» road ‘machinery from ‘proceeds | 


of bonds voted for “Internal Improvements” _--. 205 
Registration of bonds issued by School District No. 9, 
Seward County, Nebraska —__. 247 


Validity of bonds where examination, ‘of bond hi: ory y dis- 
closes only question is whether school district is law- 
fully entitled to function as Article 6 school 


“Water bonds” issued by second class cities and villages 288 
BONDS OF INDEMNITY— 

Bond of motor vehicle dealer, restrictions of liability _ 353 

Bonding of drivers transporting school children _ _ 45 

Bonding state employees with a mutual company - - 23 

Filing indemnity bond for lost transfer of warrant 566 

Licensed motor vehicle dealer’s bond covers other dealers 835 


BRAND COMMITTEE— 
Authority of brand committee to fix the date for holding 
cattle sales 
Purchase of equipment; “authority of Purchasing Agent 


—1016— 


BRAND LAWS— 
Failure to have brand Inspeetion \« of cattle sold—liabilities 
of seller and buyer —. awe a 
BRIDGES— 
Improvement of county roads includes bridges ——..........-. 


BUILDINGS— 


Joint city and county buildings, only in primary cities 
Obligation of public warehouseman to obtain separate 
license on each building used as warehouse 


Cc 


CANDIDATE— 
Ineligibility for primary as affecting eligibility for general 
Filing by petition, not permissible for members of school 
board in Class II district pects 
CATTLE— 
Sale dates, authority to fix not in Brand Committee __ 
Situs for assessment purposes — 
CEMETERY DISTRICTS (RURAL)— 
Inclusion of village within district authorized 


CERTIFICATE OF TITLE— 

Extent of authority conferred upon Motor Vehicle Divi- 
sion to effect transfer of title to motor vehicles by 
operation of law 

Joint ownership procedure for transfer of title during life- 


time of co-owners and after death of one 


Motor vehicles, recording: of moresee, by: county clerk 


on certificate: 2c, spastic etegiaes 


CHATTEL MORTGAGES— 
Duty of the county clerk to maintain records of mortgagors 
classified according to length of time the mortgage held 
CHILDREN— 


Determination of residence and responsibility for care and 
maintenance of children born out of wedlock - 


Transfer by Eoard of Control from Home for Children to _ 


training schools _.... ira 


Transferred from training schools or Home for ‘Children 


to Beatrice State Home—age limitation 
CIDER AND VINEGAR— 


Not improper to blend grain vinegar and sugar vinegar 


CITIES AND VILLAGES— 
Approval of proposed bond issue by voters binds city of- 


ficers to act eee ee ee ne erent 


Authority of city of first class to submit to electors ques- 
tion of financing repavement of streets abutting county 
property 

Authority of fire chiefs beyond corporate limits 


—1017— 


24 


818 


749 
584 


840 
726 


352 
337 


914 


158 
122 
994 


460 


425 
888 
10 


218 


94 


209 
218 


City of second class, issuance of bonds to aid corperetion 
building community hospital _ .. 828 
Constitutionality of L. B. 339, 1949 
certificate before body interred or removed from lo- 
cality; precedence of state law over city home-rule 
charter 
Continuation of municipal ‘employment after’ age “10 
Election and appointment of officers under city manager 
form of government —_ samee an a. 
Inhabitants of incorporated cities and villages always ex- 
empt from poll tax provided in Section 77-1611, R. S. 


Supp. 1947 ___. 
Jurisdiction over sale of firework = 
Legal obligation of township to maintain village streets 190 
Legality of proposed legislation, 1949 Session, in re city 
housing authority member, term, qualifications 49 
Liability of county for special assessments, etc. . Were Yd 
Limit on levy by second class cities and villages _ sso BOG 
Metropolitan city, liable for bonded indebtedness of an 
annexed district ae rey) 
Nomination of officers in first class cities . 103 
Prohibition of minors in beer halls, power to regulate . ecewictercneaa, “SOL 
Purchase of supplies in excess of $100 without bids, power 
of city council to amend charter . 53 
Right of city electors to participate in ‘township | meetings - — 106 
Right of holder of liquor license to be a member of a city 
council or village board ... 268 
Second class city as testamentary — ‘trustee is beneficial 
owner of portion only of trust res - be ee ern 
Water Bonds issued by second class cities and villages - _ 288 
CLAIMS— 
Tax claim against deceased’s estate, effect of late filing — 792 
COMMITMENTS— 
Duties of County Board of Mental Health when patient 
voluntarily seeks admission to state hospital ____ & 319 
COMMON CARRIER— 
Depot service denied bus ine, 3 Railway Commission has 
power to regulate Ee ee oe 780 
CONSERVATOR— 
Guardian for purposes of old age assistance 216 
CONTRACTS— 
Conditional sales contract superior to tax liens of prior 
years, inferior to those for subsequent years ____ 109 
Contracting by counties for supplies and equipment— 
publication of notice for bids _ 300 
Enforcement of a listing agreement without such | expira- 
ton date’ <2 ei 


Member of Legislature interested in contract with State 
Validity of teacher’s contract - coe roar parictaecs “OT 


COOPERATIVE CREDIT ASSOCIATIONS— 


Issuing of share certificates, making loans, and tolerating 
overdrafts 


CORPORATIONS— 


Acquisition of real estate by foreign corporations under 
‘Manufacturing’ exemption —___ ~ 
Administrative construction of “The General Non-Profit 
Corporation Law” _. ote 
Eligibility for wholesale or retail license of a “corporation 
none of whose stockholders live in Nebraska . 
Foreign; acquisition of real estate in Nebraska - 
Foreign; qualifications of doing business in Nebraska 
Revival where dissolution has been filed 
Right of stockholders of corporation to form a credi 
right of stockholders of a cooperative corporation to 
form a credit union 
Statutory election on groups ‘eligible to organize as credit 
unions; definitions; requirement as to contents of the 


by-laws Redepabigisiean ete i . LSE Se en 


COSMETOLOG Y— 


Home wave kits, constitutionality of tax on sales and li- 
cense fee for dealers, L. B. 525, 1949 Session 


COUNTIES— 
Abolishment of county road districts and office of road 
overseer 
Acquisition of county community hospital where lease 
still in effect 


Constitutionality of amendment to L. B. 475, 1949 Session, aa 
extending terms of present Douglas County officers ____ 


Contracting for supplies and equipment—publication of 
notice for bids 
County budget act; contracting of indebtedness and issu- 
ing of warrants prior to the adopting of the budget 
Discretion of county board in refusing or accepting prof- 
fered gift for use in establishing county hospital _ 2 
Extension work, applicability of new census to appropri- 
ations for —... 
Liability for care of “dependent “children—residence same 
as that of parents .... 
Liability for indigent patient ‘at ‘University Hospital 
Liability for special assessments against county property 
for sewer system constructed by village —.......... 
Liability of county for cost of maintaining resident ‘inmate 


Medical care, liability of the county after recipient has = 


remained one year in the nursing home - = 
Obligation of county to clear roads and ditches; assump- 
tion of duties of a road overseer in his absence - zt 


COUNTY AGRICULTURAL SOCIETY— 


Refinancing mortgages by the association 2. 


COUNTY ASSESSOR— 

Authority of county board to contract for appraisal of all 
county real estate for assessment purposes .. 

Constitutionality of statutes creating tax appraisal “boar 

Election dependent on county population 

Failure of delivery of personal property tax schedules, 
50% addition on valuation aipete HONEEY, with assessor. 

Failure to file tax list on time — = 


—1019— 


965 
89 
175 


. 1007 


675 
925 


570 


166 


141 
952 
120 
300 
544 
117 
881 


28 
803 


17 
962 


588 
445 


627 


176 
146 
887 


756 
431 


Notice to landowner, only when valuation and not basis 
for, changed 

Publication of a 
stituting delivery of blanks 

Responsibility of installing unit tax ledger system in 
county and of preparing and computing same —....._»_-__._ 208 


COUNTY ATTORNEYS— 
Duty of county attorney to assistance officers and agents ____ 
Duty to represent county board, county high school district. 
Legal representation required, as to county and its officers. 
COUNTY BOARD—Commissioners and Supervisors— 
Approval of board not necessary for all expenditures by 
Soldiers’ Relief Commission ....... - 193 
Authority of the county commissioner to exercise “general 
discretion of the control over matters pertaining to 


county road policy by blanket authorization _. 419 
Authority of county board to annex township to one ad- 
FOUN sane See ease orate pin ewes anaes 39 


Authority of county ‘board to contract for appraisal of all 

county real estate for assessment purposes —..___. 
Authority of the county board of mileage expenses in- 

curred by officials traveling to conventions 657 
Authority of the county board to direct county treasurer 

to invest money of tax foreclosure fund in registered 

county warrants 
Auto gates, power of county board to authorize __ 
Contract letting for roads where county is three 

determination of low bid 
County board member as highway commissioner; scope of 

$1500.00 limitation on total expenses of office 284 
County extension work, determination of population for 


appropriation thereof 881 
County superintendent of schools assistant; refusal by 

county board to grant increase in salary authorized 

by budget — Pecan 970 
Determination of county’s population as affects county 

offices 


Determination of pop’ , purp 
Direction of road work, continuance of separate compen- 
sation = 
Discretion of county board in refusing or accepting prof- 
fered gift for use in establishing county hospital - 
Duty of county attorney to represent county board _ 
Duty to act on annual report of county treasurer; duty to 
provide clerks to county treasurer 334 
Effect of irregular issuance on legal status of | newspaper; 
publication of county board proceedings; deseneton 


of official county newspaper -... . 162 
Effect of section 33-128, R. S. Supp. 1949, ‘on salaries _. 990 
Effective date of change in compensation of county com- 

missioners 280 


Erection on new site within boundaries of “county “seat, 
necessity of submission to electors -. oe 
Expenditure of all road funds in single commissioner 


district - 413 
Financing improvements for addition to and equipment of 
acquired county hospital ... 32 


—1020— 


Highway improvements, authority of board in reference 


thereto 787 
Jurisdiction of the county board to determine situs of per- 
sonal property; authority of the state board of equal- 
ization to determine situs so _. 590 
Tanbality far) labor and use of equipment by member of 
Card .... ee 


Payment of Blue Cross. premiums for. ‘employees 
Per diem compensation and mileage; relation of highway 

commissioner to county board members —... 124 
Power to contract for appraisal in connection of the assess- 


ment of real estate —.. 454 
Power to contract for expert appraisal ‘services in ‘connec- 

tion with the assessment of real estate pea Seneenve ne (| 
Prohibitions on drawing of salary by members nae 937 
Relocation of new courthouse within limits of village ee |) 
Right of county board to delegate power to contract for 

medical services on behalf of old age recipients 430 
Rights of employees to accomplish group insurance; sub- 

sequent obligations of county board 960 
Road improvement, bid solicitation 866 
Tax levy for funds requested by County Service Commit- 

tee for aid to indigent veterans aos 108 
Unprecedented blizzard, emergency appropriation “for road 

clearance; authority of county board to get “tempor- 

ary loan” — a, 56 
Whether county board or “county ‘board of “equalization 

makes county tax levy — . 273 

COUNTY BOARD OF EQUALIZATION— 

Increases in valuation of property not within powers - 766 
Time for hearing complaints 258 


Whether county board or county board of equalization 
makes county tax levy — 273 


COUNTY BUDGET— 
Authority of county board to contract for appraisal of all 
county real estate for assessment purposes . oa 176 
Constitutionality of L. B. 133, 1949 Session, t ig 
moneys from special county road fund to general 
TOnd ‘PULMOSES —.- 48 
Issuance of warrants on levy and non-levy funds, question 
of road-dragging fund - 
Legality of purchase contract binding “county ‘to pay “in- 
stallments affecting subsequent budgets and tax levies; 
applicability of statute requiring competitive bids __. 207 
Unprecedented blizzard, emergency appropriation for road 
clearance; authority | of counts board to get , HeEPGr: 
ary loan” a Re eer cei AS eee 56 


COUNTY CLERK— 


Authority to include omitted property for taxation — 233 
Deputy clerk, when raise in salary available - . 386 
Destruction of records — 1002 
Duty of the county clerk to maintain records of mort- 

gagors classified according to length of time the mort- 

gage held 460 
Extra pay for services performed in assisting county as- 

BEIT pcx catia egestas laa STE 296 


Placement of names on ballot to fill vacancy, result of 
clerk’s refusal to accept primary filing — = 

Responsibility of installing unit tax ledger system in 
county and of preparing and computing same __. ee 


COUNTY COMMISSIONERS— 
Re-establishment of abolished road districts without notice 


COUNTY EMPLOYEES— 


Rights of employees to accomplish group insurance; sub- 
sequent obligations of county board 


COUNTY FAIR— 


Approved and qualified when maintained by county agri- 
cultural society where county maintains no fair 


COUNTY HIGH SCHOOL— 
Tax levy when other school districts avemDt withdrawal 
from a county high school district a r 


COUNTY HOSPITAL— 
Discretion of county board in refusing or accepting prof- 
fered gift for use in establishing county hospital i 
Financing improvements for addition to and equipment 
of acquired county hospital _ i Sones ects aa naintts . 


COUNTY JAIL— 


Construction from funds authorized by vote for both court- 
house and jail allowed aa an Macao gee zens 


COUNTY JUDGE— 
Appointment of conservator, no fee allowed - eax 
Compensation while in military reserve or national “guard 
service —_ 
Custodian of dockets and files of only county Justice of 
Peace where office left vacant 3 
Disposition of appraiser’s fee collected by county judge 
Fees in determination of inheritance tax matters - ': 
Procedure to be followed where county board “supposes 
vacancy in office exists, incumbent being elteged to 
be of unsound mind _ pice aie Sie raise Scie 


COUNTY LIBRARIES— 
Establishment, elimination of townships without libraries; 
substitution of precinct for township __ 


COUNTY MAIL ROUTE ROADS— 
Gravel contracting procedure in county under township 
system where all mail route roads are improved and 
to be resurfaced ain isa ‘ 
Improvement of, explanation of. progressive ‘numbering - 
Rental of equipment for maintenance purposes wns 
Use of funds for re-graveling limited iaptinsialai sass 


COUNTY OFFICERS— 

Constitutionality of proposed legislation 1949 Session to 
raise salaries of county officers during instant term - 

Salary changes due to population change, when effective. 


—1022— 


955 
203 


855 


960 


348 


330 


117 
32 


774 


895 
106 
192 


278 
336 


243 


871 


256 
768 
136 
893 


58 
872 


COUNTY POLITICAL CONVENTIONS— 
Delegates thereto elected at state primary elections 


COUNTY POOR FARM— 


Proceeds of sale not useable for construction of p county: SHOP a 


Use of funds derived from sale of poor farm - 


COUNTY ROADS— 


Use of federal matching 4 funds for E gercrel a road U DUEDOSES 
allowed oe a 


COUNTY SHERIFF— 
County direct relief director, sheriff eligible for appoint- 
men’ 
Duty to lodge in county jail prisoners taken ‘by ‘members 

of Nebraska Safety Patrol _ fae 
Expenses incurred by sheriff in 


tion are ‘taxable 2s: COStS ces 2 


Fees for transportation of prisoners must be paid to county 
treasurer __.. = ae — 

Legality of county’s” ‘furnishing ‘compensation in place “of 
living quarters to sheriff __ papnation 

Tax foreclosure sale brought by county, sheriff and d deputy 


COUNTY SUPERINTENDENT— 
Assistant; refusal by county board to grant increase in 
salary authorized by budget _.__ oe 
Election; effect where candidate resident of ‘adjacent: coun- 


ty : ais 
Eligibility as candidate for general | election as affected. “by 


ineligibility at primary 
Necessary qualifications under L. B. 427, 6lst Session 
Qualifications for nomination by write-in vote __ 
Reimbursement to county of free high school tuition mis- 

takenly paid 


Revocation of school transfer ‘gran’ ed under - misrepresent a- 


tion; payment to former district of tax moneys col- 
lected “s egos 
Statutory requirement ‘of certifi ate, what satisfies 
Withdrawal of names from petition to attach territory ‘to 
another district — eS 
Write-in candidate at primary as affected ‘by teacher’s 
certificate requirement —. 
Validity of appointment of unqu: 


are: no qnalified applicants: ott, a eran 


COUNTY SURVEYOR— 

Duties and powers with reference to highway improve- 
ments... 

Official duties and compensation 


COUNTY TREASURER— 
County Community Hospital funds, charged with responsi- 


bility oe 
County treasurer may accept and receipt for general ‘taxes 


even though special assessments are unpaid 


—1023— 


794 


876 
377 


734 


795 
140 
312 
712 
154 


790 
143 


970 
991 
840 
245 
910 

80 
126 
847 

18 
898 
189 


787 
64 


906 
224 


Deputy treasurer, when raise in salary available — 386 
Duty to file annual report of unocllectible delinquent per- 


sonal taxes if no previous report was ever filed _______. . 334 
Indian land, notice of transfer by county treasurer to white 

man’s land; back interest and advertising charges ____ + 167 
Procedure for distribution of a fund accumulated from 

partial payments on distress warrant __ _... 308 
Right of county treasurer to demand 1948 motor vehicle 

registration fee as condition precedent to 1949 renewal... 87 
Right of county treasurer to withhold tax money from 

using agency pending action on application for refund 157 
Tax foreclosure sale brought by county, precluded from 

purchasing ___. _. 790 
Tax sale certificates, issuance of “duplicates: ‘and reimburse- 

ment of holders 916 


Uncollectible delinquent personal ‘taxes—Duty ‘of “county 
treasurer to report, where county board has failed to 
strike from tax list a es 

COUNTY WELFARE— 

Emergency; inheritance tax funds _Aegel supplement to 

welfare funds po scp ies ii cnsgenmeterapt neni eeent ee 715 
COURT COSTS— 

Analysis of blood in drunken driving prosecution not 

chargeable Bl cg Nyt Sean Sega at haa 915 
COURTS— 


Authority of deputy clerk of the district court to act with 
reference to the board of mental health in the absence 


of the clerk -_... —_. 390 
Authority of juvenile “court to order. change in custody “of 
juvenile delinquent who has reached age eighteen _____ 297 
COURTHOUSE— 
Erection on new site within boundaries of county seat, 
necessity of submission to electors 175 
Relocation of new courthouse within limits of village 188 
Sufficient vote required to levy the tax for erection of 
the building 5 
Use of the county c p. Dp 
and other private business by county officials 632 
CREDIT UNIONS— 
Loans between unions, unauthorized —0 2 880 
Statutory election on groups eligible to organize as credit 
unions; definitions, Pequarementsty as to contents of the 
by- laws ic, pa dbacswesdindvaudi " astm ka eae gol 570 
CREAMERIES— 


Cream sales; authority of the director of the department 
of agriculture to adopt a negation establishing the 
so-called “Four Day Plan” Sepia ta _ 617 


CRIMINAL LAW AND PROCEDURE— 


Authority of juvenile court to order change in custody of 
juvenile delinquent who has reached age eightecn 
Concurrent and consecutive sentences ae 
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297 
654 


Prosecution of unemployment—brought frauds against an- 


other state by Nebraska —.... come O17 
Violation of Probation, | laws governing ‘revocation or ex- 
tension <_< SRR FO a ee 79 
CULVERTS— 
Improvement of county roads includes culverts — 818 
CUSTODIAN— 
Authority of custodian to purchase electrice energy at a 
flat rate for capitol building and executive mansion 
from University — ee ne 360 


D 


DEATH CERTIFICATES— 
Constitutionality of L. B. 339, 1949 Session, filing of death 
certificate before body interred or removed from lo- 
cality; precedence of state law over city home-rule 
charter —_. = as — 115 


DELINQUENT TAXES— 
Uncollectible delinquent personal taxes—Duty of county 
treasurer to report, where county board has failed to 
strike from tax list - aera aie - 241 
Unconfirmed sale under tax foreclosure brought ‘by “county 
as it affects tax sale certificate and treasurer’s deed of 


prior delinquent taxes ___ NUTS 9d ANE 236 
DELEGATES— 
Selection of delegates to conventions, effect of L. B. 167 ...._ 798 
To county political party conventions, election at state pri- 
mary SePre Seeee oe Sate ents : 794 


DEPARTMENT OF HEALTH— 
Licensing of nurses; duty of enforcing law; penalty for 


vidlations: ol 238 
Resumation of operation of sewage pisparet: Plent, de- 
partment can’t require it — severe 810 


DEPARTMENT OF ROADS AND IRRIGATION— 
Maintenance of prison inmates engaged in manufacture of 
motor vehicle license plates _. = < 138 


Qualifications of head of departme: 212 
DEPENDENT CHILDREN— 
Eligibility according to “available resources”, final au- 
thority rests with Board of Control we 71 
Residence of children same as that of Parents—liability o ‘of 
county for care ___ oa a ORR nA 28 


DISTRESS WARRANTS— 
Procedure for distribution of a fund accumulates from 
partial payments on distress warrant — 303 


DISTRICT COURT— 
Jurisdiction over custody of one committed as sexual 
BY CHODOED, (opener ee 858 


DISTRICT COURT CLERK— 


Authority of deputy clerk of the district court to act with 
reference to the board of mental health in the absence 
Of the let: 2s te epee he 2 
When office exists, census mere evidence 


DRAINAGE DISTRICTS— 


Taxation of lands taken by eminent domain proceedings —__. 


E 


ELECTIONS— 


Bond election, school district, submission of two petitions 
for bond issues —....2-222-2----- ey 


Candidate for member of school board in a Class II district 


cannot file by petition 
County Board of Regents, 
nomination 
County Superintendent, effect where can idate resident of — 
adjacent county 
Disposition of duplicate poll book 
Disqualification of high vote getter, nullification of elec- 
tion 
Duties of county election commissioner in regard to school 
board elections, provisions for charging expenses _ 


Erection on new site within boundaries of county § seat, 


necessity of submission to electors 
Filling vacancy of county judge 


General elections, not invalidated by failure of statutory 


notice by publication 
Nomination of officers in first class cities 
Pre-primary law, constitutionality; definition of employ- 
ment under L. B. 167, 61st Session; disqualification of 


delegates elected prior to its enactment aL ene 


Proper application of amendments to the primary law 
enacted by the 61st Session of the Nebraska Legisla- 
ture = . 

Referendum, publication requirements “of notice 


390 
874 


897 


311 
726 
884 


991 
933 


908 
115 


175 
678 


791 
103 


_. 557 


School district bond elections, designation by school board 


of polling place 
Special election in conjunction with general election, rules 
applicable 


Status of an elective officer defeated as candidate for an- _ 


other elective office See 
Sufficient vote required to levy “the tax for erection of 
COUT Th GUSE ois ate ee 


EMINENT DOMAIN— 
Condemnation of private property for airport facilities 
ENGINEERS AND ARCHITECTS— 


Filing of annual report of Nebraska State Board of Exam- 
iners for Professional Engineers and Architects —__ 


ESTATES— 
Disposition of avails from action for wrongful death, Ne- 
braska law applies — a - 
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_ 1007 
5 


— 101 


853 


Effect of statute of limitations on administration of estates 
to recover old age assistance payments ~ 
Liability of widow for inheritance tax of s' 


due from sire and children .. 


EXECUTIVE MANSION— 
Use of appropriated funds to purchase already existing 
MORIN ass gs es Bay cscs a ae ghee eae accent 
EXPLOSIVES— 


Constitutionality of amendment to L. B. 357, 1949 Session, 
removing obstructions from water courses by use of 
explosives watt sates 


Er 


FAIR ASSOCIATIONS— 


Tax levy for maintenance, in addition to state funds 


Tax levy for maintenance of county fair associations; right 
to tax funds in addition to funds from State Racing 
Commission . sae 


FEEBLE-MINDED— 


Court costs in transferring occupants of training schools to 
Beatrice State Home -..... 


Transferred from training schools or Home for Children _ 


to Beatrice State Home—age limitation —.. 


FEES— 
County Judge appointment of conservator, none allowed 


County Judge’determination of inheritance tax matters _.._ 


County Sheriff's fees for tranporting prisoners accounted 
pis ie hos 12 ge as © 5 ee D 
Expenses incurred by sheriff in executing writ of restitu- 
tion: ere taxable 9s: codte! tn te 
Legislative power to appropriate hunting and fishing 
cense fees _ 
Motor vehicle re; f 
ceeds of collection in municipalities 
Proper fee for marginal release of a mortgag 
Refund of fees paid by registered nurse applicants from 
other states ——________.. 
Registration fee of corn sheller “operated by one ‘who shells 
CODER. 208 - : UUBTENGSS a 
Registration fee of truck tractors of the form of com- 
mercial vehicle ————_—____ 


Registration fees of foreign ‘trucks doing “a “commercial 


interstate business -. 
Registration fees of fou 
hauled by a farm tractor —_.. 
Registration of bridge bone what fund used for “pay- 
Ment, sna 


FINES— 


Remission of assessed neers assessment below statutory: 
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183 
179 
74 


503 


91 


346 


346 


83 

10 
895 
336 
712 
312 
164 


315 
409 


406 
564 
506 
456 
558 
735 


729 


FIRE DEPARTMENT— 


Liabilities of firemen to rural fireowner for mogheent 


ONS eset areca 


FIRE PROTECTION DISTRICTS (RURAL) — 
Authority of the county board to change the boundaries 
of the district after publication or upon their own 
motion or petition — 


Can include land from two or more “townships, “director — 


from each not required; not a voting precinct — 
Contract with municipality: liability among parties | 


Members not entitled to exemptions given members of fire : 
companies _....... sane Se 


Percentage of petitioners required “for organization “di 
trict in two counties - 


Purchase or construction of fire barn to house fire equip- 


ment used jointly by village and rural fire district — 
Withdrawal of territory from district pOnery, to recom- 
mendation of board of directors _. Sicoas 
FIREWORKS— 
Jurisdiction over sale of fireworks - 


FLOOD CONTROL— 
Distribution of funds held by State Treasurer for Flood 


Control; effective date — tt. 


FOODS— 
Ice milk served in public pisces as an ingredient in food 
or drink - 
Not improper to blend ‘grain vinegar and sugar vinegar 


FRANCHISE TAX— 
Inter-city bus lines and taxicab companies are not subject 
to tax; intra-city bus lines and R. E. A. districts are 
subject to tax 22000 nscaeatae 


FUNDS— 


Authority of the county board to direct county treasurer 
to invest money of tax foreclosure fund in registered 
DOUETS: WERT ANITA seacsecscpienecrge sto ai eniinenrnen 

County funds, transfer between special | funds not proper 
without statutory authority -._. 


Expenditure of all road funds in single commissioner 


district 


Grazing Act Funds; distribution by “Superintendent “of 
Public Instruction effective law to be complied with - 


Mail route road fund, use for re-graveling limited _ 
Motor Vehicle License Fees, not available to retail buyers 
in civil actions —__ 


Nebraska State Racing Commission, ‘distribution of “surplus : 


funds ___ 

Reimbursement to state where. county assistance committee 
has made an improper expenditure of state assistance 
funds __... 


School districts, “investment in warrants by r county | treas- 


urer —..-—.. 


807 


495 


741 
807 


718 
707 
302 
384 


312 


380 


36 
218 


721 


528 
749 
413 


514 
893 


353 
542 


475 
673 


School employee’s savings, effect of reemployment of 


member after retirement - ... 682 
Shortage in county welfare may be supplemented in 

emergencies by inheritance tax fund . 715 
To match federal funds, use for general road purposes 

permitted 734 
Transfer from general county fund to ai 

allowed __.. 774 


Transfer of funds from general fund to building | fund “by 
Class III school district 
Use of funds appropriated for Governor’s mansion to be 
used to purchase already existing home 503 


G 


GAME, FORESTATION AND PARKS COMMISSION— 
Carrying seining vendor permit; assisting in seining oper- 
ations without a permit. Sale of fish taken by one 
without a seining vendor permit _ a _ 647 
Confiscation of devices, jurisdiction of Missouri 
finition of legal seine, shooting “rough” fish, baiting 
with game fish, shooting from highway, residence 


determination __ os _ 468 
Determination of when legal devices are used illegally 

and when such devices confiscated 468 
Disposition and confiscation of nonresidents’ guns; hear- 

ing eae ia, “OOO 
Jurisdiction of game wardens in areas where exclusive 

jurisdiction is taken by federal government — 966 
Lease of state owned land by Game, Forestation and Parks 

Commission to persons engaged in drilling for oil 587 
Legislative power to appropriate hunting and fishing li- 

eénse' fees! 2 = 164 
Nebraska statutes qualify state for federal aid “to Fisher- 

ies Act 926 
Permits for servicemen, resident and nonresident 934 
Public power and irrigation district reservoirs, hunting 

and fishing rights _— 129 
Reducing deer herds in cases of. “damage ‘to orchards or 

CLODS, bs zi 47 
Resale of fish, when ‘license. ‘required 701 

GASOLINE TAX— 

Issuance by Department of Agriculture and Inspection of 

duplicate gasoline Purchase 3 invoices for tax refunds 

to dealers Praeprae vetoes phonrine 54 

GOVERNOR— 

Appointment to fill vacancy in Legislature, necessity for 

confirmation —.. 39 


Report of the Nebraska Railway Commission to the gover- 
nor for 1948; material properly eliminated from report 
in the light ‘of budget limitations and printing cost — 427 


GRAIN WAREHOUSE— 
Construction of L. B. 431, 1949 Session—handling and 
Storage: Of Sra ss ee 289 


Effective date of license fees b. Paeseribed. Pua L. B. 430, 
1949 Session _.. casey a 


H 


HEALTH DEPARTMENT— 


Home wave kits, constitutionality of tax on sales and li- 
cense fee for dealers, L. B. 525, 1949 Session __- 


HEARINGS— 
Confiscation of nonresidents’ guns _.. 


HIGHWAY COMMISSIONER— 

Compensation to county commissioners for road work; 
relation of highway commissioner to county board 
members .... - 

County board member as highway commissioner; scope 
of $1500.00 limitation on total expenses of office ‘ 


HIGHWAYS— 
Definition of parked motor vehicles’ flares; when flares 
are displayed 
Title or interest of state in abandoned highweys; how de- 
termined - Se Eke San SE a Patons 


HOSPITALS AND NURSING HOMES— 


Classification of Hospital Service Corporation as charita- 
ble and benevolent for the purposes of tax exemptions ___ 

County community, disbursement of funds by board 
through county treasurer __. 

County Community Hospital, acquisition and management 
of where lease in effect 


Parole of a sexual psychopath, | power “vested in district 


COULE 23s. 


HOUSING AND RENT— 

Act of 1949, P. L. 31, applicability in view of termination of 
rent control in Nebraska, power of municipality to 
accomplish decontrol by independent action, without 
referendum petition _. sth = 

Legality of proposed legislation, 1949, “Session, “in re city 
housing authority member, term, qualifications __... 


I 


INCOME TAX— 
Constitutionality of L. B. 300, 1949 Session, impos: 
collection of state income tax __. 
Constitutionality of proposed income tax bi. 
INHERITANCE TAX— 
Adopted child, status as relative _ 


Application of section 77- 2007, where » property | ‘received 


exempt from taxation — ai 
Bequests to nonresident charitable organizations, “estates 
being administered in Nebraska - 
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286 


166 


690 


124 
284 


595 
339 


411 
906 
952 
858 


332 
49 


142 
60 


911 
986 


Disposition of appraiser’s fee collected by county judge... 278 
Independent determination of validity of inheritance tax 

claims against an estate by the county treasurer; after 

taxes paid to United States government as constituting 

claim which may entitle the executor of the estate to 


a refund . a 490 
Inheritance tax; exemption from inheritance tax of re- 

motely possible charitable bequest 608 
Inheritance tax on property owned in joint tenancy i‘ 87 
Inheritance tax; tax of the widow’s share as fee simple or 

life estate _ 610 
Joint property, Pp 

in money’s worth ete, “OLS: 
Liability of widow for inheritance tax of surviving chil- 

dren _ 179 
Nontaxability of proceeds under life insurance policy 2 70 
Personal property located in more than one county. De- 

termination of a county bearing the expense of ap- 

praisal: 0226 ee 479 
Property subject to property held in joint tenancy 293 
Responsibility for county court fees when no tax found 

due; exemptions allowed in case of joint tenancy deed __. 27 
Valuation of widow’s life estate, assessing inheritance tax 

due from widow and children — 74 

INSURANCE— 

Assistance lien does not attach to fire insurance money —..._ 277 
Authority to insure children against playground accidents 

out of school district funds ... 409 
Compensation insurance on agricultural labor . 275 
Constitutionality of L. B. 283 placing certain kinds of 

foreign insurance companies in certain classifications 

for administrative purposes 436 
Nontaxability of proceeds under 70 


y 
Payroll deductions; sufficiency of notice to Rthocien e- 
ductions, obligations to make deductions for insurance _. 383 
Premium tax laws, retaliatory tax paid by foreign insur- 
ance company doing business in Nebraska ~ 34 
Treatment of alien insurance companies as foreign ‘com- 
panies in the administration of L. B. 283, 61st Session _ 483 


INSURANCE COMPANIES— 
Constitutionality of L. B. 269, 1949 Session, “Unauthorized 


Insurers Process Act” _. 110 
Foreign, required to furnish list of Nebraska stockowners 
to tax commissioner 732 
Right to restrict liability under Safety-Responsibility Act 805 
INTANGIBLE PROPERTY TAX— 
Taxation of intangible property owned Ry Peron, living 
on government reservations é 21 
INTOXICATION— 
Drunken driving, establishing prima facie case where sub- 
sequent alcoholism test shows specific concentration of 
alcohol in body fluids, L. B. 88, 1949 Session «19 
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Financial responsibility after drunken driving conviction; 
right of Motor Vehicle Division to hold license after 
court suspension terminated . eee 


IRRIGATION— 


Imposition of limitations on volume and diversion of water 
Responsibility for contracting and mnamntaining pridges over 


ditches and canals _... ES eee 


J 


JOINT TENANCY— 


Assistance lien in cases of joint tenancy __ 
Inheritance tax on property owned in joint ‘tenancy 


Inheritance tax upon property held in joint tenancy; tax- : 


ability of widow’s statutory share; liability of property 
for debts - 
Property subject to inheritance tax when held in joint 
tenancy —— 
Registration of livestock brand in names of two persons, 
not conclusive determination of survivorship - 
Reassignment of registration number of motor vehicles 


JUSTICE OF PEACE— 


Disposition of dockets and papers after death _. 


L 


LABOR— 
Applicability of state labor laws to University of Nebraska — 


Compensation insurance on agricultural labor _ 


Constitutionality of L. B. 415, 1949 Session, mass picketing, - 


power of legislature to repeal act approved by refer- 
endum ——______. “eres 
What constitutes “peaceful ‘and unlawful ‘picketing - 


LAND— 


mags land, assessment of after riparian owner files 
at - 
tissue of state owned land ‘by Game, -Forestation and Parks 

Commission to persons engaged in drilling for oil __ 
Remedy of school district land situated in district is er- 

roneously assessed in another district — S ns 
River and accretion land taxable to riparian owner - 
Right of county to own accretion land - beapcacaens 


LEASES— 
Authority to lease institutions to private association —______ 


Constitutionality of amendment to L. B. 474, 1949 Session, 
granting special preferences to leaseholder in purchase 
of school lands —_. 


Lease of state owned land by Game, Forestation and Parks 


Commission to persons engaged in drilling for oil - 


Member of legislature interested in contract with state __ 


Payment of one-half of the consideration where lessee has 
contracted to sign his lease —... LeveScasheah coon - 
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Recovery of school land rentals not subject to statute of 
limitations or doctrine of laches —___. 

Right of lessee of school lands to operate a trailer camp 
on such land _. 

School land leases; power of nonresident to create Ne- 
braska corporation, purpose of which is to hold school 
land leases ieee Sata 


LEGISLATURE— 


Appointment to fill vacancy, necessity for confirmation 
Approval of initiative petition to amend Sections 6 and 7, 
Article III, Constitution of Nebraska _ eats 
Constitutionality of L. B. 41, 1949 Session; right of legis- 
lature to abrogate certain powers of Board of Pardons... 
Constitutionality of L. B. 415, 1949 Session; mass picketing, 
power of legislature to repeal act approved by refer- 
endum __..... 3 
Eligibility of member of legislature for another office 
during term of election oe 
Five-mill constitutional limitation for county assistance; 
power of legislature to compel counties to levy tax __. 
Legality of proposed initiative petition to amend Secs. 6 
and 7 of Article III, Constitution of Nebraska _. asa 
Legislative power to appropriate hunting and fishing 1 
cense fees __ 
Member interested in contract with state 


LEGISLATIVE ACTS (OR BILLS)— 
Constitutionality of amendment to L. B. 23, 1949 session, 
investigation of ability of relatives to support applicant... 
Constitutionality of amendment to L. B. 474, 1949 session, 
granting special preference to leaseholder in purchase 
of school lands _.. ¥ 
Constitutionality of amendment to L. B. “475, “1949 session, 
extending terms of present Douglas County officers _.. 
Constitutionality of L. B. 41, 1949 session; right of legis- 
ture to abrogate certain powers of Board of Pardons _.. 
Constitutionality of L. B. 133, 1949 session, transferring 
moneys from special county road fund to general road 
purposes __ 
Constitutionality | ‘of L. B. 210, 1949 ‘session, appropriation 
for assistance of three specified school districts _.. 
Constitutidnality of L. B. 269, 1949 session, “Unauthorized 
Insurers Process Act” 
Constitutionality of L. B. 300, 1949 session, imposition and 
collection of state income tax —__ a = 
Constitutionality of L. B. 330, 1949 session, ‘requiring Tail- 
roads to offer usable salvage material for sale before 
destroying 
Constitutionality of L. B. 339, 1949 session, filing of death 
certificate before body interred or removed from lo- 
eality; precedence of state law over city home-rule 
charter 
Constitutionality of L. 
advancement of children’ in public schools 
Constitutionality of L. B. 402, 1949 session, issuance and | 
sale of highway use stamps eet Cry inert Ae eee 
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325 


277 
100 


137 
363 
144 
253 


164 
220 


Constitutionality of L. B. 415, 1949 session, mass picketing, 
power of legislature to repeal act approved by refer- 


endum 137 
Construction of L. B. 431, 1949 session—handling “and stor- 

age of grain ss 289 
Constitutionality of L. B. 517, “1949 session, separate ‘classi- 

fication of grain dealers ‘tor purpose of taxation 133 
Constitutionality of proposed income tax bill, 1949 session Ss‘ 60 
Constitutionality of proposed legislation, 1949 session, to 

raise salaries of county officers during instant term 58 
Constitutionality of Sec. 79-106, R. S. 1943, relating to de- 

tachment of land from one district and attachment to 

another __. ee ; 269 
Drunken driving, establishing ‘prima “facie case where sub- 

sequent alcoholism test shows specific concentration 

of alcohol in body fluids, L. B. 88, 1949 session —____ 169 
Effective date of bills passed with emergency clause - 948 
Effective date of laws (L. B. 4 & 5, 1949 session) granting 

increased assistance payments _ - 292 
Effective date of public warehouse license fees prescribed 

by L. B. 430, 1949 session acs 286 
Home wave kits, constitutionality | ‘of tax on sales and 1 

cense fee for dealers, L. B. 525, 1949 session cheesy 166 
Interpretation of L. B. 23, 1949 session Seca NS 
Legality of proposed legislation, 1949 city 

housing authority member, term, qualifications ee ee 49 
Necessary qualifications of county superintendent under 

L. B. 427, 1949 session - 245 
Proposed legislative bill, 1949 ‘session, for taxation of live- 

stock feeders __.________ an ed 62 

LICENSES— 


Effective date of public warehouse license fees prescribed 
by L. B. 430, 1949 session 
Examination for license to practice embalming, require- 


ments 653 
Legislative pow 

cense fees ae 164 
Marriage, period during which validity continues 746 
Obligation of public warehouseman to obtain separate li- 

cense on each building used as warehouse 584 
Registration of nurserymen’s trucks —_ 660 
Roadhouses; non-profit closed membership, “requirement 

OL oa = — 694 
Sale of fish, “when license required . ann eee " 701 

LIENS— 

Assistance lien as taking priority over other claims aaa 

the estate =a aoa * 392 
Assistance lien does not attach to fire insurance money . 277 
Assistance lien in cases of joint tenancy Seton _.. 282 
Assistance lien, release by county where collection of 

claim would be defeated stead 387 


Application granting a receipt of “old age “assistance accom- 
pandied by filing a lien terminates joint tenancy 533. 
Authority of county board to make restitution to a re- 
cipient of assistance of property i taken under assistance 
NON! ee ae s 
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Conditional sales contract superior to tax liens of prior 
years, inferior to those for subsequent years 109 
Effect of statute of limitations on administration of estates 


to recover old age asistance payments __ area 183 
Old Age Assistance liens, attach after September %, 1947 812 
Old age assistance lien, attachment to inherited real es- 

tate _. = 870 
Old Age Assistance, “hom 

Bhatile nee ae Se ere —. 764 
Old age assistance—transfer from one property ‘to another 

in case of exchange 251 
Procedure for collection of the assistance liens ‘against in- 

solvents of states _ . 552 
Validity of county’s cl 

ment of old age assistance payments — 182 

LIQUOR CONTROL COMMISSION— 
Appeal from city council on protest petition, correct pro- 

cedure _ Eee seen 2 ee feesy TDL 
Denial of off sale beer license recommended | ‘by city, no 

appeal __ ee aay 922 
Issuance of licenses for sale of liquor by drink ‘without an 

election —__.. . 708 
Legality of wholesalers’ furnis ing sign and displays to 

retailers ___. eae ec. 206 
Non-beverage alcohol, | no ‘regulation as to how. ‘long ‘record 

must be kept - . 899 
Petitions protesting liquor license, not binding | ‘on Com- 

mission when not filed with village board __ ace _ 87 
Regulation of liquor sale to satisfy a judgment _ iis, OOS 

LIQUOR ELECTIONS— 
Permissive or mandatory; when held —_________ 708 
LIQUOR LICENSES & SALES— 
Approval of liquor-by-the-drink licenses; procedures 975 
Club manager convicted of felony, license denied —___. 822 


Delivery of liquor after closing hours, where sale made be- 

fore closing hour —_. pees neces seteaassaietecce: Waal 
Distributor’s right to bottle liquor imported in bulk and 

export for consumption outstate, claiming gallonage 


tax exemption —__ _. Il 
Eligibility for wholesale ‘or retail license of a corporation 

none of whose stockholders live in Nebraska °.--- 175 
Enforcement of mortgage against liquor inventory re- 

quirements of sale .. 883 
Issuance of duplicate license where ordinance divorces beer 

sale from liquor sale sie isan heehee a 978 
Legality of wholesalers’ furnishing signs and displays ‘to 

retailers —___. oz a . 206 
License prohibited ‘within 1 e Peoples y -.. 801 
Protest petition, effect of filing with city council 751 
Right of clubs to serve drinks from bottle of member; 

sale of cards entitling holder to liquor purchased by 

club itself — ate? _. 359 
Right of holder of liquor ‘license ‘to. ‘be. a “member ‘of | 2 city 

council or village board — 68 
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LIQUOR TAX— 
Determining value for assessment purposes of retail stock of 
liquor 
LIVESTOCK— 


Brand registration in names of two persons, joint tenancy 
not presumed 


Failure to have brand inspection of cattle sold—liabilities 


of seller and buyer 
Permit for hauling cattle - 
Proposed legislative bill, 
livestock feeders _ 


LOANS— 


Unprecedented blizzard, emergency appropriation for road 
clearance; authority of couniy board to > get “tempor- 


1949 Session, for taxation of 


rl ea dil) 002) 2 Kha a eles IE OOS a 5 mE i 


LOTTERIES— 
Musical Tune-O as a lottery 
Suit Club an illegal lottery 
True and false quizzs not con: Yy 
Trying for prize when drawing is made outside 


as constituting a lottery — 


M 


MEDICAL SERVICES— 


Eligibility of osteopaths to receive.payment for medical 
services under Nebraska Workmen’s Compensation 
Cb: sec caret a re Seana 


MENTAL HEALTH— 


Duties of County Board of Mental Health when patient 
voluntarily seeks admission to state hospital 
Effective date of provisions changing the maximum amount 
payable for the care of mental patients 


MERIT SYSTEM— 
Employment of aliens lawful 


Exemption of a private secretary to the superintendent ‘of 


the state institution as being the private secretary to 
the head: of 'an ‘agency: a is 


MILK— 
Sale of “skimmed milk” under trade name and with milk 
solids added _. eee ena es 
MILEAGE— 
Right of Department of Vocational Education to reim- 
burse schools for mileage paid to instructors __ 
Traveling expenses of sheriff in transporting prisoners _ 
MINERAL RIGHTS— 


Reservation by state of oil and mineral rights on sale of 
state-owned lands 
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522 
515 
540 


261 


319 


441 


905 


481 


985 


MINORS— 


Prohibition in beer halls, regulation by city —. 


MORTGAGES— 


Proper fee for marginal releases _ z —_ 

Refinancing mortgages by the county ‘agricultural ‘society - 

Release of chattel  mnoregages by commnedity credit  corpora~ 
tion? a oa 


MOTOR VEHICLE DIVISION— 

Authority to pay membership dues in National Associa- 
tion from funds in budget _ = ‘ 

Division can’t require a showing ‘of use as taxi on title 
certificate = = 

Extent of authority conferred upon, ‘Motor Vehicle Division 
to effect transfer of title to motor vehicles by opera- 
tion of law - = ae = 

Financial responsibility | after drunken driving conviction; 
right of Motor Vehicle Division to hold license after 
court suspension terminated = 


MOTOR VEHICLE FUELS— 

Failure to meet specifications as affecting sale and tax- 
ability _____ is nae 

Issuance by Department “of. ‘Agriculture and Inspection of 
duplicate gasoline purchase invoices for tax refunds to 
dealers —__ 

Right to sell product | as tractor fuel where it fails to meet 
specifications —___ Sa C59 eee 


MOTOR VEHICLE INSURANCE— 


Safety responsibility act, satuiery provisions as to vio 
tion, ‘Of policy 2 tee aa ee, 


MOTOR VEHICLE LICENSES AND REGISTRATIONS— 
Authority of prospective buyer to operate dealer’s truck 
tractor on public highway oe 
Basis of apportionment of fees received among “municipal- 
ities in the county - eves 
Farmer’s trailers, requirement “of commercial trailer 
cense; overloading psa 
Fees, county share must be credited to ‘County ‘Road Fund - 
License revocation hearing, evidence not admissible in sub- 
sequent trial __ an 
Maintenance of prison ‘inmates “engaged jn manufacture of 
motor vehicle license plates ___. 
Motor dealer license; obligation of Asst Director of 
Motor Vehicle Division to conduct hearing with refer- 
ence to grant or revocation of such licenses in absence 
of administrator a 
Motor dealers bond, liability of bonding company | “as 
limited by face of bond ... : 
Motor vehicle registration fees, “proper allocation of ‘pro- 
ceeds of collection in municipalities — 
Registration fee for vehicle hauling object which requires 
special permission of Deparunent of Roads and Ir- 
cH: 1) | ee ei See ene OS et aaei Lue shana eae 


891 
409 
627 
576 


399 


836 


158 


30 


374 


54 
389 


73 


Registration fee of corn sheller operated by one who shells 


corn as a business 564 
Registration fees, credi’ 

tration changed 996 
Registration of a farm wagon and a “trailer; applicability of 

overhaul length limitation in respect to farm tractors 

towing another tractor —__. an 554 
Registration vehicles classified as commercial trucks 676 
Revocation or grant of license, board or administrator con- 

ducts hearing - 328 
Right of county treasurer to demand 1948 motor vehicle 

registration fee as condition precedent to 1949 renewal 87 
Taxes and registration fee on proceeds of original automo- 

bile furnished to disabled veteran ___ 61 
Vehicle held in joint tenancy, reassignment to of registra- 

tion number * asieca DLS 
Well-diggers trucks, farm license not applicable. ‘to all — 747 

MOTOR VEHICLES— 

Admissibility of certificate of title —_ — AT 
Assessment of fleet of vehicles—taxes thereon to be paid 

in lump sum _ “5 232 
Certificate of title, recording ‘of mortgage by county clerk — 994 
Dealer’s license, necessity of dealer’s carrying all repairs 

and supplies in stock —..___ — etanmey?. foe 
Definition of parked motor vehicle ‘flares; when flares are 

displayed ees 595 


Drunken driving, establishing prima facie case where sub- 

sequent alcoholism test shows specific concentration 

of alcohol in body fluids, L. B. 88, 1949 session _.......—-:169 
Extent of authority conferred upon Motor Vehicle Division 

to effect transfer of title to motor vehicles by opera- 

tion of law - 
Interpretation of ex mption i in section 75 224, R. S. Neb. 


1943, as amended __ i _- 928 
Joint ownership procedure for transfer of title. during: life- 

time of co-owners and after death of one __ 122 
License dealer’s bond, covers other dealers SS ss«8BS 
_Limitation of school children on bus 678 


Maximum weight load that may be carried on “pul c 
highways in accordance with Sec. 39-722, R. S. SUPP: 
ab eens . 253 


Notice of, assessment of - 267 

Permit for hauling cattle rs a. 156 

Registration fee of truck tractors of the form of com- 
mercial vehicle _. 506 


Registration fees of - ‘oreign “trucks ‘doing ; a commercial 
interstate business —__.. .. 456 
Registration fees of four- wheel | ‘pneumatic- tire “wagon 


hauled by a farm tractor __ 458 
Speed limit reductions, administrative declarations - 864 
Tax assessed according to model - TTT 


Waiver of tax imposed upon nonresident motor vehicle 
carriers ——___.. 7 io tiennincinee eas teen "SOUL 
MOTOR VEHICLE TAXES— 
Conditional sales contract superior to tax liens of prior 
years, inferior to those for subsequent years 109 
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Constitutionality of substituting flat fee for personal prop- 
erty assessment of automobiles __ 
Notice of assessment of motor vehicle 
Taxation of automobiles of army personnel seeing Ne- 
braska Jicense ss ge ee 


MUNICIPAL RETIREMENT SYSTEM— 


Annuity “benefits” where amount thereof under twenty 
dollars per month; power of Board of Educational 
Lands and Funds to set rules 

Continuation of municipal employment after age 70 - 


Effect of separation and subsequent re-employment on _ 


right to benefits 
Eligibility of employees receiving benefits from other 
employment to receive municipal retirement benefits 
Right of employee to disability benefits 0... 
Validity of municipal ordinance fixing retirement. “age 7 


MUNICIPALITIES— 


Act of 1949, P. L. 31, applicability in view of termination 
of rent control in Nebraska, power of municipality to 
accomplish decontrol by andepeadent action, without 
referendum petition pes 


Approval of proposed bond issue “by” ‘voters binds city 


officers to act 
Authority of city o: class to s TS q 

tion of financing repavement of streets abutting county 

property eats = 
Authority of fire chiefs beyond ‘corporate limits 


Constitutionality of L. B. 339, 1949 Session, filing of death : 


certificate before body interred or removed from lo- 
cality; precedence of state law over city home-rule 
charter E 
Continuation 


age 70 . 


Election and appointment of officers under city manager i 


form of government _. 
Inhabitants of incorporated cities and "villages: “always 

exempt from poll tax provided in Section 77-1611, 

R. S. Supp. 1947 é 
Jurisdiction over sale of fireworks - 


Legality of proposed legislation, 1949 Session, in re city _ 


housing authority member, term, qualifications 


Not liable to rural landowners for negligent acts. of its 


firemen __.. ies 
Purchase of supplies ir in excess of “$100. ‘without. ‘bids, power 
of city council to amend charter - 


Right of holder of liquor license to be a member of city a 


council or village board - ~ 
Second class city as testamentary “trustee is beneficial 
owner of portion only of trust res _.. = 
Submission to referendum of contract for installation, use, 
and purchase of parking meters 


Tax levy for recreation programs in first and ‘second class 


cities, villages, and school districts __. 


“Water bonds” issued by second class cities and villages 
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NEBRASKA LIQUOR CONTROL COMMISSION— 


Authority to assess and collect costs and PL EApENBES incident 
to: Hearings 2.2 a ek ib ntsc gh sesStsae pac in 


NEBRASKA STATE HISTORICAL SOCIETY— 
Expenditure of funds for historical building — 0. 


NEBRASKA STATE RACING COMMISSION— 
Distribution of surplus funds —_ 


NEBRASKA STATE RAILWAY COMMISSION— 


Bond issue by telephone company to improve own plant 
facilities and supply funds to other corporations _. 
Certificate of public convenience and necessity, hearing 
required for transfer of - —_ 
Depot service refused to bus" ‘line, “jurisdiction ‘of Com- 
mission to regulate ee 
Election to fill vacancy—time incumbent ‘appointee turns 
office over to elected candidate __. eotom Z 
Jurisdiction of the Nebraska State Rai way “Commission 
to approve loans under the Federal R. E. A. Act 
Power to authorize sale of tractors based on a test of a 
basic model - pees se as 2 
Regulation of electric fences - 


NEWSPAPERS— 

Effect of irregular issuance on legal status; publication of 
county board proceedings; designation of official 
county newspaper _... = oe 

Legal status of newspaper issuing eleventh issue supple- 
ment under irregular circumstances —____ = 

Legal status of newspaper printed outside county “except 
for small supplement inserted at time of mailing 


NOTARY PUBLIC— 


Oath on state voucher, necessity of signatuyes in presence 
of officer with seal - fod 23 


NOXIOUS WEED SEED— 
Tolerance of primary noxious weed seeds 
Tolerance permitted of primary noxious weed seed in 
agricultural or vegetable seeds 0 


NURSES— 
Employment of a graduate nurse of a foreign county to 
work as practical nurse in Nebraska - 
Licensing of; duty of enforcing law; penalty ‘for violations 
Refund of fees paid by Feesstered nurse ) eppueants. 4 from 


other states _ E Lee beets 


fe) 


OCCUPATION TAX— 


Applicability to small loan companies, incorporated secur- 
ities brokers, and other security issuers 200 
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982 


Industrial Loan and Investment Companies and _ trust 


companies not subject to 2 = sctcr EEG: 
OSTEOPATHS— 
Eligibility of osteopaths to receive payment for medical 
services under Nebraska Workmen’s Compensation Act... 261 
P 
PENITENTIARY— 


Employment of prisoners outside walls, affect on good- 


time credit __ fae eee eee eae _ 102 
Maintenance of prison ‘inmates. ‘engaged in manufacture of 

motor vehicle license plates _______. ener . 138 
Use of facilities and labor in the penit ry pr’ ng 

shop for meeting the printing needs for the Depart- 

ment. of Assistance — 623 

PERJURY ACTION— 

Admissibility of certificate of title 00 : 417 


PERSONAL PROPERTY— 


Located on United States land lease, taxed where the land 
situated : a sss 196 


PERSONAL TAXES— 

Personal property of individuals located within boundaries 

of federal ordnance plant, availability for taxation 

by State _____.. Eee ees sreceetlnnde AE 
Pickup trucks as personal “property connected with farm 

when owner resides elsewhere ___ 
Situs for taxation of personal property 
Taxation of automobiles of army personnel seeking Ne- 


braska_license roasts SER 
Uncollected delinquent personal HABE, auty, to file and act 

‘ON, PEDONE: Of SAS anda dens reat Scere ad eReaieaecieis| SO 

PETITIONS— 

Approval of initiative petition to amend Sections 6 and 7, 

Article III, Constitution of Nebraska sine QUE 
Legality of proposed initiative petition to amend Secs. 6 

and 7 of Article III, Constitution of Nebraska 258 
Reclamation Districts— change in boundaries of districts 

by amendment of petition, extension of district bound- 

ary by petition to Board of Directors _.. 577 
Rural Fire Districts—Sufficiency of petition signed by 60% 

of the taxpayers to authorize the organization of dis- 

trict: 2-- = 461 
Signature of voter, “revocable until pe itio! le 737 
Signatures required on referendum petition in order to 

suspend the taking effect of a law _ 314 
Withdrawal of name, signing of a remonstrance - 891 


Withdrawal of signatures subsequent to filing; attacking i 
Validity (Of Petition. 2 Se a 936 
POLICE MAGISTRATE— 


Power to commit juvenile offenders for non-payment of 
fine 


POLL TAXES— 


Inhabitants of incorporated cities and villages always ex-. 
empt from pou tax e cpreyided in Section 77-1611, R. S. 


Supp. 1947 - eae iS EPL nA Ker etd 


PRISONERS— 
Effect on good time allowance where sentence two years 


Peat (by: Had cf) iene aceeane te ee ROR AS SO RE a HR OLE Slur Soe eter - 


Refusal of warden to receive, nature of offense not stated 
in commitment _ 
Violation of parole; eff 


PROSECUTIONS— 
Wilful failure to deliver taxable ABrOperty list, EROS re- 
quired wares : een 
PUBLIC BUILDINGS— 
Use of the county courthouse for private. prscuce of law 
and other private business by county officials _ : 
PUBLIC POWER AND IRRIGATION DISTRICTS— 


Amendments approved by Department of Roads and Ir- 
rigation effective immediately _. 


Authority of Board of Educational ‘Lands and Funds to | 


invest, ele. <i... 


Constitutionality of amendment to L. B. “357, 1 1949 “Session, _ 


removing obstructions from water courses by use of 
explosives = 
Electric transmission line, interference to a ground ‘return 
RETO IOMG DEO WE eset cae aa ee secant ccc eerina 
Inclusion of fractional part of voting precinct, only elec- 
tors in this part qualified to vote 
Office of director, within statute pro! 


on ballot: more than once 2 


Public power and irrigation district reservoirs, hunting 
QI: SHUG PCOS eet pwede Merce sees 
PUBLIC PROPERTY— 


No authority granted to state using agency to offer used 
equipment on exeHEnES basis when new | Property 
PUTCHASCE! Aicjccape tise Seis - 


PUBLIC WAREHOUSEMAN— 


Obligation of public warehouseman to obtain separate 


license on each building used as warehouse _. 


R 


RAILROADS— 
Constitutionality of L. B. 330, 1949 Session, requiring 
railroads to offer usable salvage 1 material for sale be- 
fore destroying os pes cSt Esees, 


RAILWAY COMMISSION— 


Construction of L. B. 431, 1949 Session—handling and 
SUOTEGE OL STAI eos set a ae 
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107 


951 


949 
702 


791 


632 


821 
45 


91 
arate 
877 
856 
129 


187 


584 


145 


REAL ESTATE COMMISSION— 

Authority of the commission to formulate rule requiring 
all listing agreements to show a definite date of ex- 
piration; enforcement of a listing agreement without 
such expiration date 6 a Seeeres 


REAL ESTATE TAXES— 


Second class city as testamentary trustee is beneficial 
owner of portion only of trust res 


Unconfirmed sale under tax foreclosure brought by county _ 


as it affects tax sale certificate and treasurer’s deed of 


prior delinquent taxes eran enna 


RECLAMATION DISTRICTS— 
Change in boundaries of districts by amendment of peti- 


tion; extension of the district Reangeey. by Penton to 


the Board of Directors 


REFERENDUM— 


Effective date of laws enacted prior to passage of L. B. 
399 and 401, 61st Session __ 
Publication requirements of notice 


REGISTER OF DEEDS— 


Effective date of increase in salary for the office of Register 
of Deeds 


Office based on population, — census and not official an- 


nouncement of, controlling — 


RESIDENCE— 
Determination of status for game permits __ 


Removal from school district for a year, loss of vote and 
night: to: hold office: 25s ena mae! 


Residence of children same as that of Barents—ab 
county for care _. 
Residence of government housing. projec . ‘vo ing status 
Soldiers’ and Sailors’ Home, acquisition of Hall County 
residence 
What constitutes legal settlement of a pauper _ 
What is residence of individuals BRINE Hs on lands leased 
from U. S. government —__ BS +: ee, ae 


RETIREMENT— 


Safety patrolmen’s retirement pyetern benefits, how de- 
termined we =A 


ROADS— 
Abolishment of county road districts and office of road 
overseer 
Auto gates, power of county board to authorize 
Compensation to county commissioners for road work; re- 
lation of highway commissioner to county board mem- 
bers _ 


Constitutionality ‘of L. B. “133, 1949 “Session, “transferring — 7 


moneys from special county road fund to general 
road purposes _. a. 
Constitutionality of L. 
sale of highway use stamps Se RES, AE ORE 
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464 


227 


236 


577 


973 
716 


400 
875 


468 
744 

28 
829 


902 
305 


598 
618 
141 
322 


124 


County road improvement, includes bridges and culverts; 
contract letting mandatory - rr 
Districts, abolishment and re- established ‘by ‘county ‘com- 
missioners without notice —_ 
Expenditure of all road funds in single ‘commissioner dis- 
trict: See 
Gravel contracting procedure | in ‘county under “township 
system where all mail route roads are improved and 
to be resurfaced - 2 ee ieern te a 
Issuance of warrants on “levy and non- -levy_ ‘funds, ques ion 
of road dragging fund 
Legal obligation of township to maintain village streets 
Liability of private construction company for unusual 
damage to county roads by heavy equipment a 
Maximum weight load that may be carried on public high- 
ways in accordance with Sec. 39-722, R. S. Supp. 1947 
Obligation of land owner to clear trees and willows from 
the road and from ditches along the side of the road - 
Petition to vacate, withdrawal of name - 
Possibility of purchasing road machinery ‘from ‘Proceeds 
of bonds voted for “Internal Improvements” 
Purchase of road machinery by township 


ROADS AND IRRIGATION DEPARTMENT— 
Diversion of flowing water from one watershed to another 
Reduction of speed limit by Bepersment, formal declara- 
tion not required z _ Z 


RURAL FIRE DISTRICTS— 
Sufficiency of petition signed by 60% of the taxpayers: to 
authorize the organization of district 


s 
SAFETY PATROL— 
Duty to lodge in county jail prisoners taken by members 
of Nebraska Safety Patrol - cee ccada 
Safety patrolmen’s retirement system ‘benefits, how de- 
termined mbes - 


SAFETY RESPONSIBILITY ACT— 
Financial responsibility after drunken driving conviction; 
right of Motor Vehicle Division to hold license after 
court suspension terminated _.. _ 
Repeal,of 1945 act by a similar 1949 act, “effect on inter- 
vening cases _.. 
Right of insurance company “to restrict liability ‘thereunde 
Statutory provisions as to violation of insurance policy _ 


SALARIES— 
Effective date of increase in salary for the office of Register 
of Deeds 
Members of County Board, prohibitions on. drawing salary 
When is salary available to deputies wiyel 
SANITARY AND IMPROVEMENT DISTRICTS— 
Constitutionality of L. B. 267, Sec. 12 (1949 Session), au- 
thorizing sanitary and improvement district to enter 


upon or cross public. 4 lands without t paying comes 
tion eee ss 
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818 
855 
413 


256 


51 
190 


344 
253 


445 
891 


205 
149 


22 
834 


461 


140 
618 


30 


785 
805 
73 


400 
937 
386 


195 


SCHOOL BOARD— 
Authority to require compulsory vaccination; exception, 


based on religion _- 900 
Board of Regents election, write-in 

nomination —__. _. 884 
Children under five years, ‘admission to. kindergarten ‘upon 

demonstration of ability required _____. eee 354 
Erection of well on non-school land; subject to private use 1000 


Failure to give notice, doesn’t affect termination of teach- 
YS: CONUAGH, = 220 ee es 

Notice of termination of teacher’s contract - 

Regulation of student’s use of motor vehicles during school 


OUTER 22. 988 
Requirement of kindergarten “trai 
first grade enrollment - 938 


School district bond elections, “designa’ ion by school board 
of polling place 
Two schools in district, power to close one in board - 
Validity of contract made prior to obtaining proper teach- 
ing certificate 317 


SCHOOL BONDS— 


School bonds as held by individuals exempt under per- 
Sonal ‘fast assessments 2 oe ee 379 


SCHOOL BUILDINGS— 


Reversion of non-used school land, disposition and use 
of building _ 
Special tax voted, construction contingent on collection _ 838 


SCHOOL DISTRICTS— 
Annexation by metropolitan city, not subject to vote of 


electors __ 825 
Audit of financial affairs, ‘state auditor not “required “or 
authorized to make 799 


Authority of Board of Equalization to levy for school dis- 
trict when school district files its certificate for tax 
levy after board has met and set levy 

Authority of district in village less than 1000 inhabitants 
to purchase house for superintendent of schools _______ 407 

Authority to insure children against playground accidents 


out of school district funds ___ Oe _ 409 
Bond election, school district, submission of two petitions 

for bond issues ____ 311 
Bonding of drivers transporting school children 45 


Class III district, no city; treasurer chosen by board of 
education 
Consolidation o: 
ing a high school; requirements as to legal voters; 
location of school district in another county as ef- 
fecting high school district; secession of district for 
convenience in consolidation : 364 
Constitutionality of L. B. 210, 1949 Session, appropriation 
for assistance of three specified school districts 95 
Constitutionality of Sec. 79-106, R. S. 1943, relating to de- 
tachment of land from one district and attachment 
to another _ 
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Definition of “children of school age”; permanency of 
boundary changes _ 
Distribution of funds h 


control; effective date __ 380 
District schocls closed by boar lowance of transporta- 

tion to another district, limitations _.___ — 19 
Duty of county attorney to represent county ‘high “school 

district on “ee 


Effect of vote by electors | “empowering ‘board to contract 
with another district for instruction - 3 
Elementary transfer, effect on high school privileges 2 
Filing indemnity bond for lost transfer of warrant - 
Formation of rural high school district by two or 
non-adjoining school districts already members of 
county high school district a 3 
Interest after maturity and retirement of school “district 


refunding bonds __ 7 —.. 185 
Issuance and negotiation “of bonds of rural high school 

district =. 108 
Limiting power of school board in use of tax levy ‘proceeds 

by specific wording of ballot sows 121 
Merger of rural elementary districts; effect on high school 

and voting districts — 847 


Merger, liability of merged ‘districts for bonds voted by 
one of merged districts 
Nonresidence for a year, vote and right to hold office lost. 
Notice of termination of teacher’s contract 210 
Obligation of district to furnish education to children 
from another county residing in a foster home in the 


district _ 367 
Obligation of school district to have kindergarten 443 
Obligation of school district to maintain school for the 

BUAPCOTY. ETI OD  cceeenteseeesic tessa nap cette een octet ee 459 


Partial payment of city treasurer’s salary who is ex officio 
treasurer of district semper 
Payment of interest on unpaid ‘building fund warrants __ 


Payment of transportation allowances where school closed ___ 770 
Procedure for concluding the exercise of the district when 

discontinued Screen, O46 
Registration of bond: vy rict No. 9, 

Seward County, Nebraska —.._. . 247 
Reorganization; election of county committee; when done; 

division of counties as bearing on election of com- 

mittee ___ reese “ 397 
Residence requirements ‘for county ‘committee for reor- 

ganization of school districts 580 


Reversion of non-used school land, rights as as to - pbuilding: 7 
situated thereon _____ _. 860 
Revision of estimate after levy ‘of taxes” by “county board 


of equalization . 484 
Revocation of school transfer granted ‘upon misrepresen- 

tation; payment to former district of tax moneys col- 

lected _. 126 
Right of member of the ‘Legislature ‘to be a member of a 

county committee for reorganization of school districts - 575 


Right of school district to remove injured pupil to a hos- 
pital or to call a physician, with or without parents 
consent and to use money derived from school taxes 
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to pay the expenses incurred — 465 
Rural high school district, annexation of another district 


by petition. +, ete 778 
Special levy funds, investment in warrants by “county 

treasurer _... 673 
Tax levy for recreation ‘programs ‘in first and second class 

cities, villages, and school districts _. 291 
Tax levy when other school districts attempt withdrawal 

from a county high school district - 2 330 


Tort, liability of school district, aeronautics } course “involving 


“air experience” _.. 93 
Tort liability of school district, injuries ‘incurred. by paying 

public at athletic events — sted 92 
Tuition of children of a member of the armed forces 519 


Validity of bonds where examination of bond history dis- 
closes only question is whether school district is law- 
fully entitled to function as Article 6 school 

When school district can change classification _. = 

When school district required to pay transportation of 


pupils to another district 55 
Withdrawal of names from b petition to attach geste to 
another district - eS eee See oe je 3 18 
SCHOOL ELECTIONS— 
Counting of ballots by town board unauthorized = 772 
Designation by school board of polling place at a bond 
election 597 


Duties of county election mmissioner in regard to school 
board elections, provisions for charging expenses —.. . 115 
Issuance and negotiations: ¢ of bonds of rural b bigh school 


193 
poner of ballot — 121 
Merger of districts, eligi ty ‘to vote - 847 
Qualification of voters moving from one school district to 
another _ 324 
Registration of voters 663 
Reorganization; election of county committee; when done; 
division of counties as bearing on election of com- 
PS «a te 397 
School district bond elections, designation by school board 
of polling place _.__ 382 


Validity of election where ballots marked for less than 
full number of members to be elected were disregard- 
ed; legality of election held after B Geperation: 0 of stat- 
utory period - ‘ a chien = 580 


SCHOOL LAND— 

Authority of Board of Educational Lands and Funds to 
extend school land sale contract — 

Constitutionality of amendment to L. n, 
granting special preference to leaseholder in purchase 
of school lands _ 83 

Constitutionality of ceahi: i 267, “Sec. 12— “(1949 “ Session), 
authorizing sanitary and improvement district to enter 
upon or cross Public’ lands without t paying CORD EREE 7a 
OR so enoestestanec = 5 
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537 


Leases; power of nonresident to create Nebraska corpor- 

ation, purpose of which is to hold school land leases ....... 325 
Member of Legislature interested in contract with state _ 220 
Original government survey as controlling with reference 

to boundaries of school sections insofar as school lands 


are concerned __ 530 
Payment of one-half of the consideration where lessee has 

contracted to sign his lease 463 
Recovery of school land rentals not subject to statute of 

limitations or doctrine of laches - . 67 
Reservation by State of oil and mineral | rights” on sale of 

statesowned lands: 22. oe ee 2 235 
Right of lessee of school lands to operate a trailer camp on 

such land 499 
Tax on refund to purchaser by county board 685 

SCHOOL RETIREMENT SYSTEM— 

Date of retirement is date of retirement application 740 
Determination of method of deduction for retirement fund 973 
Eligibility of employees of boys and girls training schools _.._ 786 
Procedure for maintaining equality between contributions 

by members and contributions by the state 586 
Qualifying for prior service and receiving military service 

credit as determined by “date of discharge” __ 81 
Reemployment of member after retirement, effect 682 

SCHOOLS— 

Admission to kindergarten by testing procedures permis- 

sible eats a ac . 182 
Children under five years, admission to kindergarten ‘upon 

demonstration of ability 354 
Closed; payment of teachers as per contract and of trans- 

portation allowances 770 


Constitutionality of L. B. 381, 1949 Session, admission and 
advancement of children in public schools 99 
Payment of school tuition by resident district; payment of 
transportation expenses 
Status of Article III school illegally maintaining a high 
school; exclusion of nonresident contract pupils from 
count — ses 451 
Status of Article III school under L. B. 1 where school 
has illegally maintained a high school; exclusion of 
nonresident contract pupils in court to ‘determine en- 


638 


rollment esr ieee: OOD. 
Transfer of funds from eoneral fund to building fund by 
class III school district - ote (O04 
SCHOOL TAXES— 
Authority of Board of Equalization to levy for school dis- 
trict when school district files its certificate for tax 
levy after Board has met and set levy _ ae S96 


Blanket Mill Tax Levy Act. Definition of “elementary 
school districts”; classifications of school districts em- 
braced by the act; tax independent of aggregate school 
tax levy limitation 

Liability of personal property on individuals residing on 
State-owned alr fields 551 


Proposed special annual school tax, manner of submission 
to voters 
Situs of cattle for assessment purpose 


Tax levy when other school districts attempt withdrawal ? 


from a county high school district —--____ 


SCHOOL TEACHERS— 


Certificate erroneously issued—power to revoke - 
Notice of termination of teacher’s contract 
Qualification for one-year Third Grade Elementary 
tificate under L. B. 55, 1949 Session 
Qualification for one-year Third Grade Elementary Cer- 
tificate under L. B. 55, 1949 Session. (Supplement to 
opinion of April 11, 1949) boa teat ees 


Right of Department of Vocational Education to reimburse 
schools for mileage paid to instructors ——_______ 
Validity of contract made prior to p chrenung proper teach- 


ing certificate 7 SS ee Ai 
SCHOOL TRANSFERS— 


Revocation of school transfer granted upon misrepresen- 
tation; payment to former district of tax moneys col- 
Ieeted) a2 as, = ae 


Transfer of elementary districts, high schools not affected ___ 


SCHOOL TRANSPORTATION— 
Bonding of drivers transporting school children _____ 


Determination of allowance; Payment where child attends _ 


school in outside district _ a eacige oS 
District schools closed by board owance of transpor- 
tation to another district, limitations 


Liability of school district for mileage traveled by parents - 


Obligation of resident district to provide transportation of 
kindergarten pupils ~~ __ 
Payment of transportation expenses 
Provision for transportation where a county road impas- 
sable; payment of tuition incurred by inability to use 
road __ 
When school district required to pay 


SCHOOL TUITION— 


Admission of pupils of accredited high school district 
into rural high school without tuition __ 
Board of Control not liable to schools of district where 
home for children situated = 
Children of military personnel not living on eovemment 
reservation 


Payment of school tuition by resident district 
Payment of tuition incurred by inability to use impassable 


road ___. 
Payment of tuition of children of migratory Indians, who 
are wards of the federal government ___. 


Reimbursement to county of free high school tuition mis- -_ 


takenly paid 


SECRETARY OF STATE— 


Administrative construction of “The General Non-Profit 
Corporation Law” 
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838 
337 


330 
217 
210 
196 


202 
283 
317 


126 
894 


45 
979 


19 
391 


605 
638 


959 
55 


563 
724 


947 
638 


959 
613 


89 


Filing of annual report of Nebraska State Board of Exam- 


iners for Professional Engineers and Architects 191 
SENTENCE OF IMPRISONMENT— 
Two years and a day, effect of day on good time allowance 951 


SEXUAL PSYCHOPATH— 
Determination of legal settlement of sexual T Peychopatns: 


when committed to a state hospital ____. a el 
SOLDIERS AND SAILORS HOME— 
Acquisition of residence in Hall County — 902 
SOLDIERS’ AND SAILORS’ RELIEF COMMISSION: 
Residence definitions and requirements ST 


SPECIAL ASSESSMENTS— 
County treasurer may accept and receipt for general taxes 
even though special assessments are unpaid 224 
Liability for special assessments against county property 
for sewer system construted by village ax 
Omission of special assessments of tax foreclosure; dis- 
position of surplus used to retire special assessment 
HON eit a See eb coe eaten Seo See 488 


STATE AUDITOR— 
School district audit, state auditor not required or au- 


17 


thorized to make 799 
STATE BUILDING COMMISSION— 
Authority of Custodian to purchase electric energy at a 
flat rate for Capitol Building and Executive Mansion 
from University 360 
Powers, repair of Capitol Building 695 
STATE CONVENTIONS— 
Delegate selection, effect thereon of L. B. 167 798 
STATE EMPLOYEES— 
Bonding state employees with a mutual company _. 23 
Payroll deductions; sufficiency of notice to authorize de- 
ductions; obligation to make deductions for insurance ___ 383 
STATE FUNDS— 
Availability to spending agency of funds added to b apptOp~ 
riated account during biennium _... we, 
STATE HOME— 
Liability of county for cost of maintaining resident inmate _ 962 
STATE INSTITUTIONS— 
Basis for figuring per capita cost of maintenance _....___ 943 
Genoa State Farm buildings, power to demolish in Board 
Regents once. 86 
STATE OFFICERS— 
Compensation while in military reserve or national guard 
service . 106 


Election to fill vacancy in Railway Commission—time, 
OIC). we ee 

Purchasing “Agent, authority | to purchase for Brand Com- 
MUttee: se ss el ee 

Qualifications of head of Department of Roads and sors 
EGR, ee en 


STATE-OWNED LANDS— 


Reservations by State of oil and mineral rights on sale 
of state-owned lands __ certadres 


STATE TREASURER— 


Availability to spending agency of state funds added to 
appropriated account during biennium — == 


STRIKES— 
What constitutes peaceful and unlawful picketing —._.____. 


SUPERINTENDENT OF PUBLIC INSTRUCTION— 


Certificate erroneously issued to teacher—power to re- 
voke — 


TANGIBLE PROPERTY— 
Removal from state after assessment not grounds for re- 
duction 
Tangible personal property, determination of situs 


TAXATION— 


Admission from the tax list of taxes levied by the irriga- 
tion district 7 
Assessment of fleet of vehicles—taxes thereon to be paid 
in lump sum 
Assessment of partially constructed “improvements 
Authority of county board to direct county treasurer to 
invest money of tax foreclosure fund in registered 
county warrants —__ ——_ 
Authority of county clerk to include omitted property as 
Authority of county to levy in excess of 5/10ths mill for 
old age and dependent children assistance - 
Basis of valuation changed, notice not required 
Collection of high school tax __ 
Conditional sales contract superior to tax liens of prior 
years, inferior to those for subsequent years . a 
Constitutionality of L. B. 300, 1949 Session, im 
and collection of state income tax —____ 
Constitutionality of L. B. 402, 1949 Session, issuance and 
sale of highway use stamps —---_== 
Constitutionality of L. B. 517, 1949 Session, separate classi- 
fication of grain dealers for purposes of taxation _. 
Constitutionality of proposed income tax bill, 1949 Session 
Constitutionality of statutes creating tax appraisal board 
County treasurer may accept and receipt for general taxes 
even though special assessments are unpaid —- 
Delivery of taxable property list waliny 2 refused, pReee 
required in prosecution __ = = 
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663 


217 


Determination of situs of personal property by county 


board __ ese, 105 
Determining value ssment purposes of retail stock 

liquor _ poe en et et 195 
Failure of delivery of personal property tax schedules, 

5007, addition on valuation discretionary with county 

assessor ___ 756 
Failure to meet specifications as affecting 

ability __ 374 


Farm commodities; subject to tax when mortgaged to Com- 

modity Credit Corporation in warehouse, or proceeds 

of loan invested 
Federal tax on admission to Arbor Lodge ___ _ 130 
Home wave kits, constitutionality of tax on sales and li- 

cense fee for dealers, L. B. 525, 1949 Session 
Indian land, notice of transfer by county treasurer to white 

man’s land; back interest and advertising charges ___ 167 
Inheritance tax upon property held in joint tenancy; tax- 

ability of widow’s statutory share; liability of property 

for debts ose 
Intangible property “owned by persons living on Govern- 

ment reservation 
Issuance to county treasurer tax deed 
Jurisdiction of the county board to determine situs of per- 

sonal property; authority of the state board of equali- 


zation to determine situs _. een ae _ 590 
Legality of purchase contract binding “county to pay in- 

stallments affecting subsequent budgets and tax levies; 

applicability of statute requiring competitive bids 207 


Liability for irrigation district for taxes on ditches, equip 
ment, reservoirs and land on which farming operations 
are conducted _. 

Liability for special assessments against county property 
for sewer system constructed by village 

Limit on levy by second class cities and villages 

Manufacture of fertilizer by city subject to tax __ 

Of lands taken by a drainage district through eminent 
domain proceedings e— 

Omission of special assessments of tax foreclosure; d 
position of surplus used to retire special assessment 
HOT Seeders 

Person to whom distress warrant directed when personal 


property is sold before the taxes become a lien _. _. 482 
Personal property of individuals located within boundaries 

of federal ordnance plant, availability for taxation by 

state 147 
Pickup trucks as pi Pp: 

when owner resides elsewhere __ 269 
Premium tax laws, retailiatory tax paid by foreign in- 

surance company doing business in Nebraska _. 34 
Priority over levies for all other county purposes of a 

special levy not exceeding five-tenths of a mill, pro- 

ceeds thereof to be known as County Assistance Fund 259 
Procedure for distribution of a fund accumulated from 

partial payments on distress warrant — 303 
Production credit associations, tax based on exempted 

earnings —... 733 
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Proposed legislative bill, 1949 Session, for taxation of live- 


stock feeders a8 62 
Publication of availability of assessment blanks as consti- 

tuting delivery of blanks 349 
Recovery of credit of excess paid on partially void assess- 

ION ars _.. 240 
Responsibility of installing unit tax ledger system it in county 

and of preparing and computing same ___. 203 
Right of county treasurer to withhold tax money ‘from us- 

ing agency pending action on application for refund _..._ 157 
River and accretion land taxable to riparian owner 918 
School bonds as held by individuals exempt under per- 

sonal tax assessments 379 


Second class city as testamentary trustee is benefi all « 
er of portion only of trust res se Oe 


Situs for taxation of personal prope eu Le 
Tangible personal property, determinseion of situs; wheth- 
er property of nonresident stored in state admits of 
assessment for taxation 326 


Taxability of both mortgaged grain and money therefrom 

in hands of mortgagor — 148 
Taxation of personal property located on lands leased from 

the United States government; residence, for school 


purposes, for individuals residing thereon __ 598 
Tax claim against deceased estates, effect of late filing __ 7192 
Tax independent of aggregate school tax levy limitation 558 


Tax levy for maintenance of County Fair Associations; 

right to tax funds in addition to funds from State 

Racing Commission 346 
Time for County Board of Equalization to hear complaints 

on assessments - 253 
Uncollectible delinqu 

treasurer to report, here county board has failed to 

Strilce trom: tare Vast pee ea ee 241 


TAX COMMISSIONER— 


Foreign corporations required to list stock owners residing 
AL DGD ASIC AY A oe ntoep cence SS 732 


TAX EXEMPTION— 
Bequests to nonresident charitable organizations, estates 


being administered in Nebraska Sack 56 
Constitutionality of L. B. 517, 1949 Session, separate classi- 

fication of grain dealers for purposes of taxation _.. 133 
Distributor’s right to bottle liquor imported in bulk and 

export for consumption outstate, claiming gallonage 

tax exemption ll 
Exemption of property except real property of the com- 

modity credit association from taxation 644 
Exemption of property owned by non-profit corporati 659 
Exemption of property owned by religious body but leased 

to another religious body — _.. 507 
Exemption of real estate devised to Board of “Regents ~ in 

trust for specified uses 305 


Inhabitants of incorporated c ies and ‘villages always 
exempt from poll tax provided in section 77-1611, R. 
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S. Supp. 1947 iiss eenesess 107 
Liability of church for 1945 taxes on property purchased 

from non-exempt seller in November, 1945 - 
Liability of widow for inheritance tax of surviving 
Personal property of individuals located within bound- 

aries of federal ordnance plant, availability for taxa- 

hlon. ibyubtate onan a A) ee eee 
Responsibility for county court fees when no tax found 

due; exemptions allowed in case of joint tenancy deed... 27 
Second Class city as testamentary trustee is beneficial own- 

er of portion only of trust res 
Taxability of land owned and farmed by church with hired 

labor, income used solely for religious purposes _.. 
Taxability of property owned by Farm Credit Adminis- 

tration but leased to private elevator company —__. 
Taxes and registration fee on proceeds of original automo- 


bile furnished to disabled veteran 61 
Tax exemption on property owned and used by American 

Legion and Veterans of Foreign Wars 4 
Tax levied on exempt property, cancellation iy Procedures 

refunds prohibited — < ee ern 

TAX LEVY— 

Authority of county to levy in excess of five-tenths mill 

for old age and dependent children assistance —._.___ 355 
Constitutionality of L. B. 133, 1949 Session, transferring 

moneys from special county road fund to general 

road purposes _ ae Ne 48 
Enforcing weed law; district tax levy; services in spraying 

county roadsides; puchase of seed cleaning equipment. 104 
Five-mill constitutional limitation for county assistance; 

power of Legislature to compel counties to levy tax _...._ 144 


Funds requested by County Service Committee for aid to 

indigent veterans 
Legal obligation of township to maintain village streets 
Limiting power of school board in use of tax levy proceeds 

by specific wording of ballot 121 
Priority over levies for all other county purposes of a 

special levy not exceeding five-tenths of a mill, pro- 


ceeds thereof to be known as County Assistance Fund___ 259 
Right of county treasurer to withhold tax money from 

using agency pending action on application for refund _..__ 157 
School District—Revision of estimate after levy of taxes 

by County Board of Equalization 0 434 


Sufficient vote required to levy the tax for erection of 


court house 5 
Tax levy for maintenance of County Fair Associations 346 
Tax levy for recreation programs in first and second class 

cities, villages, and school districts —_._-291 


Tax levy when other school districts attempt withdrawal _ 
from a county high school district — ’ 
Unprecedented blizzard, emergency approp 
clearances authority of county board to get “tempor- 


ry Joan” a 56 
Whether county “board or “county board of “equalization 
makes: county tax: levy’ <i NS 


—1054— 


TAX REFUNDS— 
Refund to purchaser by county board where tax levied 
on school land . _ 685 
Right of county tre; 
using agency pending action on application for refund - 157 
TAX SALE CERTIFICATE— 
Allowance or rejection of claim against real estate held in 


trust by Board of Regents 2 305 
Issuance of duplicate receipts and reimbursement of hold- 
er; authority of county treasurer 2 «91 


TAX SALE CERTIFICATE FORECLOSURE— 
County instituted sale, county treasurer, sheriff and deputy 
precluded from purchasing 
Disposition of surplus proceeds of sale in tax foreclosures - 
Duty of the county attorney to foreclose tax sale certificates 
issued to the ‘County: 5 se Ee en te 511 
Unconfirmed sale under tax foreclosure brought by county 
as it affects tax sale certificate and treasurer’s deed of 


790 
450 


prior delinquent taxes ei tee 88 
TAX SITUS— 
Determination of situs of personal property by county 
MOBI ee 705 


Determination of situs of tangible personal property where 


a property has been transferred from the state .... 652 
Personal property located on United States land lease, tax- 
ed where land situated 796 
Situs for taxation of personal property 214 
Tangible personal property, determination of situs; wheth- 
er property of nonresident stored in state admits of 
assessment: ‘for’ ‘taxatloml 422s as ee eee SLE 
TEACHERS— 
Civilian employee of the war department not entitled to 
extension of teachers certificate 549 
Payment as per contract where school closed - 770 
Renewal of temporary certificates as affected by require- 
ment of additional college credit 366 
Termination of contract, failure of notice doesn’t renew 743 
TEACHERS RETIREMENT— 
Effect of passage of L. B. 162, 1949 Session, on a PReSenEY 
retired participants — ee Sy eee eee . 152 
TELEPHONE— 
Interference of ground return telephone, permitted by an 
electric transmission line eae ereeeerommy 14 
Jurisdiction of the Nebraska State Railway Commission to. 
approve loans under the Federal R. E. A. Act 603 
TORTS— 
Tort liability of school district, aeronautics course involv- 
ing “air experience” _.... Bet ans 93 


Tort liability of school district, injuries incurred by paying ee 
public ‘at: athletic: events: =< 2 OD 
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TOWNSHIPS— 
Gravel contracting procedure in county under township 
system where all mail route roads are improved and 
to be resurfaced 
Legal obligation of township to maintain village streets 
No qualified officers available, authority of county board 
to annex township to one adjoining — eo 
Possibility of purchasing road machinery from proceeds 
of bonds voted for “Internal Improvements” __ 
Purchase of road machinery by township —__. 
Right of city electors to participate in township mee ings 


TRACTORS— 


Power to authorize sale of tractors based on a test of a 
basic model - pee asia a A ae aca enaeniee anges alg ep as 


U 


UNIVERSITY OF NEBRASKA— 
Allowance or rejection of claim against real estate held in 
trust by Board of Regents 
Applicability of state labor laws to University of Nebraska 
Authority of custodian to purchase electric energy at a flat 
rate for capitol building's and executive mansion from 
University —______. : = ncaa aan 


Vv 


VACANCY— 

County under township government, incumbent files for 
another office —_ sts sipglan 

Filling of vacancy on general ‘ballot, “result of refusal to 
accept primary filing — 

Party nominee dies after primary, filling of vacancy 

Unexpired term in Attorney General’s office; Tight of in- 
dividual filing to have name on ballot =. 


VACCINATIONS— 


Compulsory requitement bys schools; iv exception based on 
PONBION: casei need hae Sane a 


VENUE— 
County in which divorce granted as determinative of venue 
for prosecution for failure to pay child support —..- 
Jurisdiction of counting to prosecute on offense under the 
motor carrier act where such an offense is a contin- 
uous one 
Prosecution for refusal to pay child support | 


VETERANS— 
Expenditures by County Soldiers Relief Commission, al- 
lowance of County Board not demanded in emergencies___ 
Taxes and registration fee on proceeds of original auto- 
mobile furnished to disabled veteran nay 
Tax levy for funds requested by County Service Commit- 
tee for aid to indigent veterans 
Type of discharge as affecting eligibility for benefits 
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190 
39 
205 


149 
106 


629 


305 
161 


360 


VETERAN’S COUNTY SERVICE COMMITTEE— 
Obligations of county to provide by levy or out of general 
funds sufficient funds for committee - 
VILLAGES— 


Purchase or construction of fire barn to house fire equip- 
ment used jointly by village and rural fire district _..___ 

Trustee of village board, not eligible for appointive office 
or interest in village contracts; liable therein 


VOCATIONAL EDUCATION— 
Right of Department of Vocational Education to reimburse 
schools for mileage paid to instructors 0... 
VOTERS— 


Fractional part of voting precinct within a district, ony 
electors within part entitled to vote _ 
Qualification of voters moving from on 


to another 
Status of residents of government ‘housing: project 
VOTES— 
Write-in votes of candidates filed on other party, effect on 
nominations . - 
Ww 
WARRANTS— 
School districts, payment of interest on unpaid warrants _ 
WATER— 


Constitutionality of amendment to L. B. 357, 1949 Session, 
removing obstructions from water courses by use of 
explosives 

Diversion of flowing “water from one watershed to ‘another 

“Water bonds” issued by second class cities and villages 


WEED ERADICATION DISTRICT— 
Authority of district to require cooperation of landowners __ 
Enforcing weed law; district tax levy; services in spraying 
county roadsides; purchase of seed cleaning equipment...... 
Sale of chemical materials allowed to landowners but not 
to public agencies - : es 


WEIGHTS AND MEASURES— 


Sale of fruits and vegetables, requirement as to weight 
and measure —..... 


WORKMEN’S COMPENSATION COURT— 
Eligibility of osteopaths to receive payment for medical 
services under Nebraska Workmen’s Compensation Act. 
Payment by municipality for firemen working outside 
municipality 
Workmen’s Compensation ‘Court is a court of record 
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403 


302 
754 


283 


877 


324 
829 


908 


698 


723 


261 


807 
537 


